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December  Term,  1849. 

John  Hanson  Thomas,  vs,  John  T.  Mason,  and  Margaret 
A.,  HIS  WIFE,  and  John  Doub. 

Laods  were  conveyed  to  trustees,  in  trast,  to  sell  and  pay  the  debts  of  the 
grantors,  according  to  legal  priority.  The  proceeds  were  misapplied  by  the 
trustees,  and  !>.,  a  purchaser,  whose  land  (for  which  he  had  paid  the  trus- 
tees its  full  value,)  was  levied  upon  by  judgment  creditors  having  liens 
prior  in  date  to  a  judgment  of  7*.,  who  had  also  purchased  lands  under 
ihe  same  trust,  but  had  retained  the  purchase  money,  and  applied  it,  under 
an  agreement  with  the  trustees,  to  his  own  junior  judgment,  filed  a  bill 
■gainst  said  T.,  and  other  co-purchasers,  praying  for  an  account  and  con. 
tribution,  and  that  7*.  might  be  required  to  pay  in  his  purchase  money,  to 
be  applied  to  the  elder  judgments,  with  a  view  to  exonerate  the  land  of 
complainant.  Afler  the  answer  of  T.,  the  complainant  filed  an  amended 
bill,  charging  that  7^s  judgment,  to  which  he  had  so  applied  his  purchase 
money,  was  founded  in  usury,  and,  therefore,  void.  Upon  demurrer,  on 
the  ground,  among  others,  of  multifariousness,  it  was  Held: 

That  the  relief  prayed  in  the  original  bill,  being  essentially  and  virtually 
against  the  operation  given  to  "Ps  judgment,  there  is  no  inconsistency  in 
the  amended  bill,  which  questions  the  amount  of  that  judgment — the  whole 
transaction  being  predicated  upon  one  and  the  same  judgment. 

Multifariousness  is  the  blending  in  one  bill  matters,  in  their  nature,  separate 
and  distinct.  But  not  so,  if  there  be  two  good  causes  of  complaint  grow, 
ing  out  of  the  same  transaction,  where  all  the  defendants  are  interested  in 
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the  same  rights,  and  whore  the  relief  against  each  is  of  the  same  general 
character. 

In  this  case,  the  different  causes  of  complaint  are  not  inconsistent  or  different 
in  their  nature  and  character.  Thoy  all  grow  out  of  the  same  transaction, 
in  which,  in  substance,  but  one  question  of  right  is  involved,  viz:  the  right 
of  the  complainant  to  be  relieved  from  the  preference  and  effect  given  to 
this  alleged  usurious  judgment,  by  the  agreement  and  acts  of  T,  and  the 
trustees. 

The  payment  of  trust  money  to  T.,  who,  under  the  circumstances,  was  not 
entitled  to  it,  whether  the  numey  of  the  complainant,  or  other  purchasers, 
established  su<:h  a  relation  between  all  of  them,  that  if  any  one  is  called 
upon  to  pay  again,  there  is  such  privity  between  him,  and  all  the  others,  that 
he  can  seek  in  equity  to  have  the  money  restored,  and  properly  applied. 

In  equity,  the  money  paid  to  7^.,  or  the  price  of  the  land  sold  to  him,  becomes 
the  fund  of  the  party  who  is  prejudiced  by  the  misapplication,  and  his  resort 
is  not  alone  against  the  trustees,  but  he  may  follow  the  fund. 

T,  must  be  considered  as  a  purchaser,  independent  of  his  judgment  and  agree, 
ment,  and  his  purchase  money  ought  to  be  paid  to  the  trustees,  and  cannot 
be  retained  by  him  in  satisfaction  of  his  own  judgments,  unless  the  prior 
judgments  against  the  grantors  are  sitisficd. 

No  arrangement  with  the  trustees  could  let  in  his  judgments  before  their  proper 
order. 

In  adjusting  his  claim,  these  judgments  of  T,  are  not  conclusive,  but  open  to 
inquiry.  They  could  be  impeached  by  subsequent  judgment  creditors,  for 
fraud,  collusion,  payment,  or  usury,  with  a  view  to  defeat  them,  and  let  in 
subsequent  liens. 

It  is  the  right  of  every  party,  in  equity,  to  question  the  title,  or  the  legality 
of  a  claim  that  precedes  his  own,  and,  by  a  successful  impeachment,  to 
render  it  void,  and  defeat  it. 

If  subsequent  judgments  have  been  paid  with  the  complainant's  money,  he 
stands  subrogated  in  the  place  of  these  subsequent  creditors,  is  interested 
in  knowing  the  extent  and  legality  of  all  the  preceding  judgments,  and, 
therefore,  has  such  privity  and  interest  as  will  entitle  him  to  implead  T.  in 
respect  of  his  judgment,  and  call  on  him  for  a  discovery  in  relation  there- 
to. 

Where  a  party  seeks  to  relieve  himself,  on  the  ground  of  usury,  from  the 
payment  of  the  sum  claimed  on  a  contract,  he  must  tender  the  amount  ac- 
tually  due ;  but  where  the  contract  or  judgment  is  already  satisfied,  and  the 
party  seeks  to  have  the  excess  accounted  for,  and  restored,  the  reason  of  the 
rule  ceases. 

A  willingness  to  allow  all  that  is  actually  and  fairly  due,  is  the  equitable  re- 
quirement, and  as  the  complainant,  in  his  bill,  insists  that  T'«  judgment 
♦•ought  to  stand  only  as  a  security  for  the  sum  actually  due  from  the  de- 
fendant in  it,"  this,  under  the  circumstances  of  this  case,  if  not  an  actual 
tender,  is  fully  equivalent  to  what  the  rule  requires;  it  is  an  offer  to  do 
equity  before  he  asks  relief. 
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The  case  of  Jordan  v8,  Trvmbo^  6  G,  ^  J.,  1C3.  asserts  tlie  rule  in  all  iu 
breadth,  but  evidently  applicable  only  where  relief  is  sought  against  pay. 
ment  and  compliance  with  an  usurious  contract. 

T.  has  no  claim  to  profit  by  the  complainant's  neglect.  But  for  the  agree, 
ment  between  him  and  the  trustees,  the  lands  and  funds  applied  to  his 
judgment  would  still  be  at  the  disposal  of  the  trustees,  for  the  relief  of  the 
complainant.  That  agreement  cannot  ovcr.reach  the  trust,  or  the  prior 
creditors  to  the  prejudice  of  their  judgments,  and  the  complainant  being, 
in  every  equitable  point  of  view,  (his  lands  being  held  liable  for  those  judg. 
mentp,)  one  of  those  creditors,  has  a  just  claim,  in  a  court  of  equity,  to  the 
relief  prayed. 

Appeal  from  the  Cowi  of  Chancery. 

The  original  bill  in  this  case  will  be  found  set  out  in  full  in 
the  case  of  Donb  vs.  Barnes,  et.  aL,  4  Gilly  1 ,  as  well  as  the 
answers  of  other  defendants.  The  answer  of  Thomas^  the 
present  appellant,  is  sufficiently  stated  in  the  opinion  of  this 
court  on  the  present  appeal,  delivered  by  his  honor.  Judge 
Frick.  The  character  of  this  answer,  or  other  circumstances, 
induced  the  complainant  to  file  an  amended  bill,  the  averments 
of  which  are,  also,  fully  stated  in  said  opinion.  To  this  amend- 
ed bill  the  appellant  demurred,  but  the  chancellor,  (Johnson,) 
on  the  9lh  of  December,  1847,joverruled  the  demurrer,  and 
ordered  the  defendant  to  answer,  and,  at  the  same  time,  dis- 
solved the  injunction  before  granted,  restraining  execution  of 
the  judgments  assigned  to  Mrs.  Maso7i,  directed  an  account  to 
be  taken  for  the  purpose  of  ascertaining  the  sums  to  be  con- 
tributed by  the  several  purchasers  from  the  trustees,  towards 
payment  of  the  judgments  mentioned,  and  also  an  account 
against  Price,  the  surviving  trustee,  and  reserved  the  equities 
between  the  complainant  and  the  defendant,  J.  H.  Thomas, 
growing  out  of  either  the  original  or  amended  bill. 

From  this  decree  the  defendant,  Thomas,  appealed. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spence,  Mar- 
tin and  Prick,  J. 

By  William  Schley,  for  the  appellant,  and 
By  Thos.  S.  Alexander,  for  the  appellee. 
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Frick,  J.,  delivered  the  opiDion  of  this  court. 

John  Hanson  Thomas  was  made  a  defendant  to  the  com- 
plainant's original  bill  in  this  cause,  as  a  purchaser  of  parcel 
of  ihe  lands  from  the  trustees,  long  after  the  complainant  had 
purchased.  It  is  alleged  that  no  part  of  the  purchase  money, 
agreed  to  be  paid  by  him,  has  been  paid  to  the  trustees,  but 
was  reserved  in  his  hands,  under  an  impression  entertained  both 
by  the  trustees  and  himself,  that  the  trust  fund,  exclusive  of 
these  purchases  made  by  him,  would  be  adequate  to  the  dis- 
charge of  all  the  judgments  of  older  dale  and  lien  than  the 
judgment  recovered  by  Thomas  against  the  grantors,  in  1839; 
and,  consequently,  that  the  money  in  the  bands  of  Thomas 
would  be  properly  applicable  to  the  payment  of  the  incum- 
brance held  by  him. 

The  bill,  however,  affirms  that  this  impression  is  not  sus- 
tained by  the  result,  but  that  the  judgments  of  Mrs,  Mason, 
on  which  the  executions  have  been  issued,  are  prior  in  date  and 
lien  to  the  judgment  recovered  by  Thomas;  and  that,  there- 
fore, Thomas  should  be  required  to  pay  in  the  purchase  money 
due  from  him  for  the  benefit  of  these  prior  judgments,  before 
the  complainant  is  called  upon,  a  second  time,  to  pay  for  the 
land  which  he  had  purchased,  and  already  paid  for. 

The  answer  of  Thomas  admits,  that  at  the  date  of  the  deed 
of  trust,  he  held  three  judgments  against  the  grantors,  on  the 
first  of  which  he  received  a  payment,  and  then  assigned  it  to 
Dodge  On  the  second,  he  received  part  in  money,  and  pur- 
chased from  the  trustees  a  part  of  the  trust  estate  originally  be- 
longing to  BarneSy  on  the  express  condition  that  the  purchase 
money  was  to  be  credited  on  said  judgment.  On  the  third  judg- 
ment he  received  payments  in  money,  $2,800  on  the  9ih  of 
January,  1840,  and  $5,000  on  the  17ih  of  April,  1840  ;  and, 
under  a  written  agreement  between  him  and  the  trustees,  on 
the  23rd  of  February,  1844,  he  received  from  them,  by  con- 
veyance, parcels  of  the  trust  estate  valued  at  $2,312.50,  the 
note  or  obligation  of  Dovhy  the  complainant,  to  the  trustees, 
for  .the  further  sum  of  $967.50,  given  to  secure  the  payment 
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of  the  purchase  of  part  of  the  trust  estate  sold  to  i>ow6,and  the 
individual  notes  of  the  trustees,  for  the  sura  of  $2,136.42. 

This  agreement  further  stipulates,  *'that  Thomas  is  not  to 
pay  for  said  land,  otherwise  than  by  crediting  its  value  on  said 
judgment,  and  that  such  credit  is  not  to  be  absolute,  unless  the 
title  which  the  said  Thomas  shall  acquire,  under  the  convey- 
ance from  the  trustees,  shall  be  good,  and  unincumbered,  and 
indefeasible;  that  the  trustees  are  to  extinguish  all  prior  liens 
on  the  lands  to  be  conveyed  as  aforesaid,  and  that  Thomas  is 
to  hold  said  lands,  the  note  or  obligation  of  Doub,  and  to  be 
entided  to  require  payment  of  the  notes  to  be  given  him  by 
the  trustees,  even  if  it  should  thereafter  appear,  that  the  assets 
in  the  hands  of  the  trustees,  would  not  avail  to  pay  so  much  on 
the  said  judgment." 

After  this  answer  of  Thomas,  the  complainant  filed  his 
amended  bill,  in  which  he  charges  that  the  judgment  of  the 
9lh  of  January,  1839,  was  founded  upon  a  corrupt  and  usuri- 
ous agreement  between  said  Thomas  and  Barnes,  the  particu- 
lars of  which  are  set  forth  and  charged  in  the  said  amended 
bill;  claiming  that,  by  reason  of  said  usury,  the  judgment  was 
absolutely  void,  or,  at  least,  ought  to  stand  only  as  a  security 
for  payment  of  the  sum  actually  received  by  Barnes,  upon  the 
transaction  between  them,  and  then  prays  a  discovery  as  to  the 
agreement,  and  such  relief  asf  his  case  may  require. 

To  this  amended  bill,  Thomas  has  demurred,  and  the  de- 
murrer being,  by  the  chancellor,  overruled,  that  decision  is  now 
before  us  for  review.  The  grounds  insisted  upon  in  support  of 
the  demurrer  are: 

1st.  That  by  the  amendment,  the  bill,  as  amended,  has  been 
rendered  multifarious. 

2nd.  That  complainant  has  no  interest,  right  or  title  to  im- 
plead this  appellant,  touching  the  matter  of  said  amended  bill. 

3rd.  That  the  complainant  (conceding  that  he  has  any 
interest  or  right  to  implead  this  defendant,  touching  the  consi- 
deration of  said  judgment,)  ought  to  have  tendered  his  willing- 
ness to  pay  the  amount  actually  due. 

4th.  That  in  the  averments,  scope  and  object  of  his  bill  as 
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amended;  there  is  no  equity  shewn,  entitling  the  complainant 
to  the  discovery  or  the  relief  prayed,  or  to  any  discovery  or  re- 
lief touching  the  matter  of  said  amendment. 

The  first  objection  is,  that  Doub,  by  his  amended  bill,  has 
departed  from  the  design  of  his  original  complaint,  and  blended 
with  it  other  matters  out  of  the  scope  of,  and  inconsistent  with 
it;  and  it  is  thus  charged  to  be  multifarious,  because,  in  the 
original,  he  is  charged  as  a  purchaser  of  the  lands,  and  called 
upon  to  pay  in  the  purchase  money,  to  be  applied  to  elder 
judgments,  when,  by  the  amended  bill,  the  complainant  ar- 
raigns him  as  a  creditor ,  and  seeks  to  be  relieved  against  the 
judgment  as  obtained  in  execution  of  an  usurious  agreement. 
It  will  be  remembered,  that  the  bill  seeks  for  an  account,  and 
the  proper  application  of  the  funds  of  the  trust,  to  the  dis- 
charge of  the  judgments,  according  to  their  just  priorities,  al- 
leging that  Thomas  is  both  a  judgment  creditor  of  the  gran- 
toi-s,  and  a  purchaser  of  land  from  the  trustees,  the  purchase 
money  for  which,  still  remains  in  his  hands,  under  the  assertion 
that  (by  the  agreement  with  the  trustees,)  it  is  properly  applica- 
ble to  the  payment  of  his  judgment.  The  complainant,  on 
the  part  of  judgment  creditors,  prior  in  date  to  the  judgment 
of  Thomas y  is  called  upon  to  pay,  a  second  time,  for  the  lands 
purchased  by  him,  and  insists  upon  his  equity  in  requiring 
Tnomas  to  pay  in  the  amount  of  his  purchase  money,  in  the 
first  instance,  for  the  benefit  of  these  prior  creditors.  And  fur- 
ther, in  his  amended  bill,  he  impeaches  the  validity  of  this 
judgment  of  Thomas,  on  the  ground  of  usury,  and  claims  that, 
if  not  void,  it  should  stand  only  as  a  security  for  the  sum  ac- 
tually advanced  by  Thomas  to  Barnes.  That  is  to  say:  that 
in  the  account  with  Thomas  imA  the  trustees,  in  the  credits  to 
be  allowed  upon  his  judgment,  in  the  proper  administration  of 
this  trust,  he  is  first  to  be  postponed  to  the  elder  judgments,  and 
then  is  not  to  be  let  in  upon  a  basis  more  comprehensive  than 
the  amount  actually  paid  by  him.  There  is,  then,  no  incon- 
sistency here,  the  whole  transaction  being  predicated  upon  one 
and  the  same  judgment:  and  when  the  purchase  money  is 
claimed  to  be  set  oflf  by  Thomas,  as  a  credit  against  this  judg- 
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ment;  it  is  the  right  of  Doub^  who  is  exclusively  affected  by  it, 
to  enquire  into  the  validity  and  consideration  of  the  judgment, 
and  the  relation  in  which  it  stands  to  the  other  judgments  sought 
to  be  enforced  against  him.  If,  as  claimed  in  the  original  bill, 
Thomas  was  required  to  pay  in  his  purchase  money,  Doub 
would  be  relieved  to  that  extent,  from  the  judgment  of  Thomas 
operating  upon  the  fund,  unless,  in  its  order,  postponed  to  Mrs. 
Mason^S'j  and  there  the  scope  and  object  of  the  bill  against 
Thomas,  is  to  obtain  relief  against  the  effect  which  the  trustees 
and  Thomas  have  agreed  to  give  to  his  judgment,  by  a  com- 
promise, w^hich  makes  it  available  in  advance  of  thrf  others,  and 
upon  a  condition  that  violates  the  trust  deed,  unless  the  prior 
judgments  can  be  first  liquidated  from  the  trust  funds.  But, 
for  this  judgment,  Thomas,  as  the  agreement  shows,  would 
not  have  purchased  land;  or,  if  an  unconditional  purchaser, 
must  have  paid  the  purchase  money,  against  which  he  now 
sets  off  his  judgment.  The  relief,  then,  prayed  in  the  bill,  is 
essentially  and  virtually  against  the  opeiation  given  to  this  judg- 
ment; and  there  is,  therefore,  no  inconsistency  in  the  amended 
bill,  which  questions  the  amount  of  the  judgment,  and  seeks 
to  reduce  it  to  its  proper  standard  and  value  in  a  court  of  equity, 
for,  besides  the  value  of  the  land  w^hich  he  purchased,  and  for 
which  he  credits  the  trust  fund  upon  his  judgment,  (and  which 
it  is  the  object  of  the  bill  to  bring  in  money  into  the  hands  of 
the  trustees,)  it  is  alleged,  that  if  the  actual  debt  due  to  him 
be  discovered,  it  will  result  that  he  has  received  more  than  his 
actual  principal  and  interest,  even  without  regard  to  the  other 
question,  upon  the  priority  of  liens. 

Multifariousness  is  said  to  be  'Mhe  blending  in  one  bill  mat- 
ters which  are,  in  their  nature,  separate  and  distinct."  Story^s 
Eq,  PL,  224.  *'  Different  subjects,  wrliich  may  embarrass  the 
defendant  in  his  proper  defence  against  each,  and  may  require 
different  proceedings  or  decrees  on  the  part  of  the  court." 
Same,  231 .  "But  not  so,  if  there  are  two  good  causes  of  com- 
plaint growing  out  of  the  same  transaction,  when  all  the  de- 
fendants are  interested  in  the  same  rights,  and  where  the  relief 
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against  each  is  of  the  same  general  character."     Same^  233, 
-'34,  (note  1 J  and  5  Paige  R.,  160. 

The  complainant's  bill  is  precisely  of  this  character.  He, 
with  defendants,  was  a  co-purchaser  of  lands  under  this  deed 
of  trust.  By  reason  of  the  alleged  misapplication  of  his  pur- 
chase money,  the  judgments  against  his  lands,  so  purchased, 
remain  open.  To  relieve  himself,  he  avers  the  consent  of  the 
judgment  creditors  to  the  deed,  and  the  proceedings  of  the 
trustees  under  it,  and  (failing  in  this,)  he  questions  the  amount 
and  validity  of  these  judgments,  calls  upon  the  purchasers  to 
pay  in  their  purchase  money,  before  he  is  called  upon  to  pay 
again,  and  claims  from  the  other  purchasers  under  the  trust, 
contribution  in  aid  and  relief  of  those  judgments  still  binding 
on  his  purchase.  "  The  inquiry  is  not,  whether  each  defendant 
is  connected  with  every  branch  of  the  cause,  but,  whether  the 
plaintiff  seeks  relief  in  respect  of  matters  which  are,  in  their 
nature,  separate  and  distinct.^'  DanieVs  CA.  Pr.,  439,  449, 
and  Attorney  General  vs.  Goldsmith^  Co.,  5  Sim.,  670-'75. 

But,  it  is  said  that  there  is  an  obvious  distinction  here,  where 
the  party  seeks  not  only  to  be  relieved  from  the  excess  of  usury, 
but  the  just  debt;  the  principal  and  interest  received  by  Thomas 
is  invoked  (by  contribution,)  in  aid  and  relief  of  the  complain- 
ant, thus  cutting  off  the  excess  of  his  judgment,  and  claiming, 
besides,  an  abatement  from  the  true  amount  which  the  rule  of 
equity  awards  him.  Conceding  that  Doub  may  properly  im- 
plead the  defendant,  in  relation  to  the  objects  of  his  bill,  it  is 
not  perceived  that  any  violence  is  here  done  to  the  rule,  and  to 
the  just  principles  which  must  always  control  a  court  of  equity. 
If  it  is  first  established,  that  the  judgment  cannot  avail  Thomas 
for  more  than  the  amount  actually  due  to  him  over  the  usuri- 
ous excess;  why  should  that  judgment,  thus  adjusted,  stand 
afterwards  in  relation  to  the  liens  in  a  better  and  preferred  con- 
dition to  elder  judgments?  Not  because  it  has  been  paid  by 
the  trustees,  for  the  payment  was  improperly  made.  It  is  the 
very  ground  upon  which  it  is  impeached,  and  the  burden  of 
complainant's  bill  is,  that  nothing  should  have  been  paid;  nei- 
ther the  usurious  interest,  nor  the  actual  amount  advanced,  in 
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preference  to  the  elder  judgments  which  he  is  now  called  upon 
to  satisfy.  And  thus  two  distinct  equities  are  raised:  1st,  that 
the  excess  of  usury,  to  which  defendant  has  no  right,  shall  go 
to  reduce  these  elder  judgments,  and  2nd,  that  the  amount 
which  he  received  from  the  trustees,  over  and  above  what  his 
judgments  would  be  entitled  to,  in  their  order  of  priority,  should 
be  brought  in  to  lessen  Z>at/6'5  contribution.  This  is  the  re- 
lief asked  by  the  complainant,  and  presents  to  the  consideration 
of  the  court  the  two  subjects  in  a  view  entirely  compatible  with 
each  other. 

The  whole  matter  of  complainant's  bill  is,  therefore,  entirely 
homogeneous.  The  different  causes  of  complaint  are  not  in- 
consistent or  different  in  their  nature  and  character.  They  all 
grow  out  of  the  same  transaction,  in  which,  in  substance,  but 
one  question  of  right  is  involved,  as  regards  the  defendant, 
Ttwmas;  the  right  of  the  complainant  to  be  relieved  from  the 
preference  and  effect  given  to  this  alleged  usurious  judgment 
by  the  agreement  and  the  acts  of  Thomas  and  the  trustees. 
In  this  view,  the  objection  of  niuhifariousness  is  not  sustained. 

2.  And  is  there  no  right  here,  on  the  part  of  complainant)  to 
implead  this  defendant?  no  privity  of  right  and  obligation  be- 
tween them?  As  the  purchaser  of  /.  T.  Mason^s  land ,  Doui^s 
purchase  money  ought  to  have  been  applied  to  the  judgments 
against  Maswi.  It  was  the  duty  of  the  trustees  so  to  apply  it. 
Such  application  would  have  relieved  the  land  from  the  judg- 
ments which  Mrs,  Mason  (as  assignee  of  them,)  now  seeks  to 
enforce;  and,  in  any  event,  would  have  left  Thomas'*  judg- 
ment unsatisfied .  The  payment  of  the  trust  mon ey  to  Thomas, 
who  was,  under  the  circumstances,  not  entitled  to  it,  whether 
the  money  of  Donb,  or  of  other  purchasers,  established  such  a 
relation  between  all  of  them,  that  if  any  one  of  them  is  called 
upon  to  pay  again,  there  is  such  privity  between  him  and  all 
the  others,  that  he  can  seek  in  a  court  of  chancery  to  have 
the  money  restored,  and  properly  applied.  In  equity,  the 
money  paid  to  Thomas,  or  the  price  of  the  land  sold  to  him, 
becomes  the  fund  of  the  party  who  is  prejudiced  bv  the  mis- 
2        V.8 
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application;  and  his  resort  is  not  alone  against  the  trustees  in 
this  case,  but  he  may  follow  the  fund. 

Thomas,  as  a  purchaser  of  the  lands,  must  be  considered  as 
such,  independant  of  his  judgment  and  agreement.  The  pur- 
chase money  ought  to  be  paid  to  the  trustees,  as  part  of  the 
general  fund,  for  the  purposes  of  the  trust,  and  cannot  be  re- 
tained by  him  in  satisfaction  of  his  judgment,  unless  the  prior 
judgments  against  the  grantors  are  satisfied.  For  the  elder 
judgments,  unsatisfied,  may  be  levied  upon  this  land,  even  if 
paid  for  by  Thomas  to  the  trustees,  and  he  would  lose  the 
money  paid. 

If,  on  the  contrary,  the  elder  judgments  are  satisfied,  there 
would  be  just  pretext  for  withholding  the  purchase  money,  as 
the  trustees  would  only  pay  it  back  to  him,  in  discharge  of  his 
judgment  under  the  terms  of  the  deed,  or  in  his  order  of  priority 
in  law,  which  the  terms  of  the  deed  could  not  aflfect.  Lest  the 
elder  judgments  might  remain  a  charge  upon  the  land  bought 
by  him,  the  purchase  money  has  been  withheld;  and  if  the 
proceeds  of  the  sale  of  all  the  lands,  left  nothing  to  be  apjdied 
to  his  judgment,  but,  on  the  contrary,  showed  a  deficit y  he  must 
be  called  upon  to  pay,  or  the  lands  bought  by  him  are  liable 
to  be  sold  for  the  deficiency.  No  arrangement  with  the  trus- 
tees could  let  him  in  before  his  judgments  attached  in  their  pro- 
per order.  He  is,  therefore,  a  naked,  unconditional  purchaser, 
without  tlie  shadow  of  right  or  pretext  to  set  off  his  judgment 
of  1839,  against  the  claim  of  the  trust  to  the  purchase  money, 
and  is  to  be  treated  as  such  in  the  further  administration  of  the 
trust. 

Assuming  that  the  prior  incumbrances  had  all  been  satisfied, 
the  proper  period  would  then  arrive  for  the  liquidation  of  his 
judgment,  out  of  the  amount  of  his  purchase  money.  In 
adjusting  his  claim,  are  these  judgments  conclusive  or  open  to 
inquiry?  Suppose  there  be  subsequent  judgment  creditors 
likely  to  be  excluded  from  the  fund,  may  they  not  challenge 
the  legality  of  these  judgments,  or  the  amount  claimed  under 
them?  may  they  not  be  impeached  on  the  ground  of  fraud,  col- 
hision,  payment,  or  usury,  with  a  view  to  defeat  them,  and  let 
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in  the  subsequent  liens?  And  is  there  no  such  privily  between 
the  several  parties  to  these  judgments^  as  to  warrant  such  in- 
quiry ?  It  is  the  constant  practice  to  permit  a  subsequent  mort- 
gagee to  question  the  title  and  claim  of  a  prior  incumbrancer, 
and  to  take  advantage  of  the  legal  defect  or  taint  of  the  elder 
incumbrance.  It  is  the  right  of  every  party  in  ^uity  to  ques- 
tion the  title  or  the  legality  of  a  claim  that  precedes  his  own, 
and,  by  a  successful  impeachment;  to  render  it  void,  and  de- 
feat it. 

And  what  is  Doubts  position  here  ?  Is  he  less  a  privy  here, 
than  if  he  were  a  judgment  creditor  postponed  to  Thomas^ 
He  is  called  upon  to  to  pay  the  judgments  of  Mrs.  Masorij 
which  are  prior  in  lien  to  the  judgment  of  Thomas,  here  in 
question.  He  has  already  paid  the  full  value  of  his  lands,  but 
by  the  former  decision  of  this  court,  he  cannot  extricate  them 
from  the  grasp  of  these  liens.  The  land  purchased  by  T/iomaSy 
and  not  paid  for,  is  equally  liable  in  equity  to  the  payment  of 
these  judgments;  and  Doubts  purchase  may  be  further  liable 
to  contribute  to  the  liquidation  of  succeeding  judgments,  in 
their  order,  until  he  has  paid  for  his  purchase  over  again.  If, 
then,  subsequent  judgments  have  already  been  paid,  and  with 
Doubts  money,  (as  necessarily  they  must  be,)  does  he  not  stand 
subrogated  in  the  place  of  these  subsequent  creditors,  (as  if  they 
were  parties  called  to  refund,)  and  is  he  not  interested  in  know- 
ing the  character,  the  extent  and  legality  of  all  the  preceding 
judgments?  That  of  Thamas  is  alleged  to  be  tainted  with 
usury;  and  if  it  can  be  successfully  impeached,  who  is  more 
concerned  than  Z>ot^  in  defeating  it,  that  he  may,  thereby, 
lessen  the  amount  of  his  contribution?  Has  he  not,  then,  such 
privity  and  interest  here,  as  to  entitle  him  to  call  on  Thomas 
for  a  discovery,  and  is  not  the  discovery  material  to  the  relief 
sought  by  the  bill  ?  We  are  of  opinion  that,  on  these  grounds, 
he  is  properly  in  court. 

3.  Still  it  is  ai^ued  that,  conceding  this  right,  Doub  is  yet 
bound,  by  the  rules  of  equity,  to  pay  or  tender  the  amount 
admitted  to  have  actually  passed  in  the  transaction  between 
Barnes  9itiA  7'Aoma5,  before  he  can  maintain  his  bill.     The 
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rule  is  undeniably  so,  where  the  party  seeks  to  relieve  himself 
from  the  payment  of  the  sum  claimed  upon  tlie  contract,  Bui, 
when  the  contract  or  the  judgment  is  already  satisfied,  and  the 
party  seeks  to  have  the  excess  accounted  for,  and  restored,  the 
reason  of  the  rule  ceases.  The  defendant,  here,  has  already 
received  all  and  more  than  he  is  entitled  to,  as  the  complainant 
alleges.  The  tender  contemplated  under  the  rule,  is  not  mere 
form,  and  to  suppose  it  necessary  to  pay,  or  at  least  to  tender 
payment  of  an  amount  over  again,  where  the  allegation  is.  that 
the  defendant  received  more  than  his  due,  would  be  a  wide 
departure  from  the  paths  of  equity.  A  willingness  to  allow  all 
that  is  actually  and  fairly  due,  is  the  equitable  requirement, 
and  this  the  complainant  has  expressly  reserved  to  the  defen- 
dant in  his  bill.  He  asks  for  a  discovery  of  what  was  actually 
paid  by  Thomas  to  Barnes^  and  insists  that  the  judgment  is 
void,  by  reason  of  the  usury,  and  that,  ^^at  lea^t,  it  ought  to 
stand  only  as  a  security,  for  the  sum  actually  realised  by  Barnes^ ' 
from  the  transactions  between  them .  And  is  not  this,  under  the 
circumstances  of  this  case,  if  not  an  actual  tender,  equivalent 
fully  to  what  the  rule  requires,  an  oflfer  do  do  equity  before  he 
asks  relief?  If  he  is  to  pay  down  the  actual  principal  and  in- 
terest of  this  debt;  that  is,  in  fact,  to  pay  the  debt  over  again, 
before  he  can  even  ask  relief,  the  doors  of  chancery  are  closed 
upon  him.  It  is  a  denial  of  all  relief.  The  case  of  Jordan 
and  Trumbo,  6  G.  S/"  J,^  103,  it  is  true,  asserts  the  rule  in  all 
its  breadth,  but  evidently  applicable  only  where  reUef  is  sought 
against  payment  and  compliance  with  an  usurious  contract. 
For  it  is  said,  '^  after  payment  of  the  claim,  he  may  pray  to  be 
relieved  as  to  the  amount  paid  beyond  what  was  legally  due 
and  recoverable;"  of  course  not  assuming  that  he  shall  tender 
to  pay  again  what  he  has  already  paid,  and  seeks  to  recover 
back  again,  by  his  bill.  The  cases  cited  from  Paige,  do  not 
contravene  this  position.  In  Judd  vs,  Seaver,  8  Paige,  548, 
the  bill  was  for  relief  against  an  usurious  contract.  There  was 
no  offer  to  pay  anything.  By  the  court, "  there  are  cases  that 
decree,  sometimes,  payment  of  tbs  amount  equitably  due;  but 
it  is  where  the  offer  is  to  pay  whatever  should  be  found  to  be 
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clue,  and  waiving  a  forfeiture  as  to  everything  except  the  usu- 
rious premium."  And  in  3  Paige,  531,  it  is  said,  complainant 
cannot  call  on  defendant  for  discovery  of  the  usury  charged, 
unless  he  pays,  or  offers  to  pay  the  amount  equitably  due,  for 
the  reason,  *Uhat  he  is  not  bound  to  make  a  disclosure  that 
might  subject  him  to  forfeiture,  or  loss  of  the  whole,  or  any  part 
of  the  money  actually  lent. ' '  Therefore,  where  the  complain- 
ant submits  to  allow  what  was  actually  due,  the  reason  for  the 
rule  is  gratified.  It  is  no  more  than  the  standing  maxim  ex- 
emplified, that  he  that  will  have  equity,  must  do  equity. 

4.  Upon  the  last  point  of  objection  here  taken,  we  have  be- 
fore intimated  that  complainant,  in  his  bill  as  amended,  has 
shewn  himself  entided  to  tlie  discovery  and  the  relief  prayed. 
The  bill  charges  him  as  the  purchaser  of  lands,  under  the  same 
tiust  under  which  the  complainant  purchased,  and  that  he  has 
paid  no  part  of  his  purchase  money.  His  answers  sets  up  the 
agreement  with  the  trustees,  by  which  the  amount  of  his  pur- 
chase was  to  be  credited  upon  the  judgment  in  question.  The 
amended  bill  charges  that  this  judgment  was  obtained  upon  an 
usurious  agreement,  and  prays  for  discovery.  When  Thomas 
purchased  of  the  trustees,  he  knew  of  the  existence  of  this 
deed  of  trust,  and  the  agreement  shows  that  he  treated  with 
Price  and  Yost  as  trustees,  and  has  thus  assented  to  the  terms 
of  the  deed.  He  stipulated  with  them  to  make  the  sale  only 
conditional,  unless  the  tide  under  their  conveyance  should  prove 
unincumbered.  He  takes  the  lands  under  a  judgment,  which 
could  not  legally  be  paid  until  every  dollar  of  Mrs,  Mason^s 
assigned  judgments  should  be  paid.  Doub  is  now  called  upon 
to  pay  these  judgments  from  the  misapplication  by  the  trustees 
of  his  purchase  money;  and  defendant,  who  has  paid  nothing, 
wrests  from  him  the  only  remnant  of  property  from  which  he 
could  be  secured.  He  receives  from  the  trustees  Doubts  bond 
for  the  lands  purchased  by  him,  which  ought  have  been  ap- 
plied to  extinguish  prior  liens,  and  by  the  receipt  of  moneys, 
countenances  a  clear  perversion  of  the  trust,  and  prevents  the 
pr<^r  application  of  the  fund.  His  agreement  with  the  trus- 
tees, to  extinguish  pripr  liens,  shews  that  he  knew  such  existed, 
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and  die  only  liens  llien  outstanding,  were  Mason^Sy  and  Lynch 
4*  CrafVs.     When  he  received  from  the  trustees  the  sum  of 
$7,800,  he  must  have  known,  from  this  stipulation,  that  he 
was  taking  it  to  the  exclusion  of  elder  judgments,  and  by  as- 
senting to  the  fleed,  as  he  did,  why  should  not  the  parties  ag- 
grieved by  this  misapplication,  have  redress  against  him?    The 
trustees  could  not  bargain  him  into  a  position  more  advantage- 
ous than  his  judgment,  or  the  deed  gave  him;  and  it  is  not,  as 
is  contended,  a  question  only  between  the  creditors  and  the 
trustees,  or  between  the  purchasers  and  the  trustees,  or  between 
himself,  as  a  purchaser,  and  the  trustees.     By  the  perversion 
of  the  trust,  complainant  has  been  injured,  and  his  purchase 
put  in  jeopardy,  by  the  wrongful  act  of  the  defendant  and  the 
trustees.     His  privity  with  all  the  parties,  is  established  by  his 
purchase  with  defendant  from  the  same  trustees,  and  his  right 
and  duty  to  look  to  the  proper  application  of  the  trust  fund,  of 
which  defendant  still  retains  a  portion  in  his  hands,  as  the  bill 
alleges.     It  is  nothing  to  the  purpose  to  say,  that  Doub  has 
forfeited  his  standing  in  a  court  of  equity,  by  his  own  negli- 
gence; that  he  had  warning  of  the  misapplication  of  his  money, 
and  yet  continued  to  rely  upon  the  trustees.     Autliorities  have 
been  cited  to  show,  that  coming  into  a  court  of  chancery,  he 
must  show  a  case  free  from  any  laches  on  his  part,  and  that 
such  laches  existing,  must  rule  him  out  of  court.     To  the  full 
extent,  this  principle  has  been  applied  to  him  in  the  case  of 
Ijynch  !f  Crafty  and  the  preceding  cases.     He  has  paid  the 
full  amount  of  his  purchase  money,  and  more,  and  has  received 
no  tide  yet.     He  has  suffered  the  penalty  of  his  neglect  to 
look  to  the  applicaUon  of  his  moneys,  to  the  judgments  by 
which  the  lands  were  bound.     But  how  can  this  avail  the  de- 
fendant here?    If  Doubts  money  had  been  altogether  applied 
to  the  judgments  on  Mason^s  lands,  other  judgments,  prior  to 
Thomas%  would  still  bind  the  land  which  Thomas  claims  to 
have  purchased,  in  extinguishment  of  his  judgment.     This 
seems  to  have  been  in  the  view  of  ThomaSy  by  the  arrange- 
ment he  entered  into,  that  the  trustees  ^^  were  to  extinguish  all 
prior  liens  on  the  lands  to  be  conveyed  to  biin."     It  was  no 
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sale^  unless  the  purchase  money  could  be  credited  in  value  on 
the  judgment.  Upon  what  equity  can  such  an  agreement  be 
supported  to  the  prejudice  of  other  creditors,  whose  rights,  un- 
der the  deed,  and  in  priority  of  law,  are  superior  to  his?  The 
trustees  may  have  assumed  that  the  prospective  state  of  the  fund 
would  have  justified  this  arrangement;  but  the  assumption  is 
now  asserted  to  be  groundless.  The  complainant's  lands  are 
now  under  execution,  to  pay  these  elder  liens,  which  he  has 
once  before  paid  to  these  trustees.  By  a  misapplication  of  the 
funds,  they  have  anticipated  the  payment  of  Thomas^  junior 
judgment;  whether  out  of  complainant's  identical  money,  or 
not,  is  immaterial.  It  was,  at  all  events,  a  fund  that  should 
have  been  applied  to  these  elder  judgments,  and  no  agreement 
between  Thomas  and  the  trustees  can  be  permitted  to  divert  it, 
particularly  when  it  compels  complainant  to  pay  a  second  time 
for  his  purchase,  while  Thomas,  (upon  the  hypothesis  that  the 
trust  fund  is  exhausted,)  upon  the  judgments  preceding  him, 
pays  not  one  cent  for  the  land  conveyed  to  him  by  the  trustees. 
Thomas  can,  therefore,  have  no  claim  to  profit  by  the  com- 
plainant's neglect.  But  for  the  agreement  between  him  and 
the  trustees,  the  lands  and  funds  applied  to  his  judgment  would 
still  be  at  the  disposal  of  the  trustees,  for  the  relief  of  Doub. 
That  agreement  cannot,  in  any  form,  be  permitted  to  over- 
reach the  trust,  or  the  prior  creditors,  to  the  prejudice  of  their 
judgments.  Doub,  in  every  equitable  point  of  view,  his  lands 
being  held  liable  for  those  judgments,  is  one  of  those  creditors, 
and  has  a  just  claim,  in  a  court  of  equity,  to  the  relief  prayed. 
The  chancellor's  order  overruling  the  demurrer,  is  therefore 
afiirmed. 

ORDER  APPlRMEiy. 
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Francis  Dodge  vs.  John  Doub  and  J.  T.  Mason,  et.  al. 
December^  1849. 

Three  persons  conveyed  their  lands  to  tmsteep,  in  trust,  to  sell  and  paj  the 
debts  of  the  grantors,  according  to  their  legal  priorities.  At  the  time  of 
this  confejance,  there  were  judgments  to  a  large  amoant  ag^ainst  the  gran- 
tors, both  jointly  and  severally :  Held,  that  in  administering  this  trust,  the 
proceeds  of  the  lands  are  not  to  be  regarded  as  one  common  fand,  to  be  ap. 
plied  to  the  judgments  against  all  or  any  of  the  grantors^  according  to  pri- 
ority,  without  reference  to  the  source  whence  the  fund  aroee,  or  Whether 
the  judgments  were  against  one,  two,  or  all  tho  grantors,  but  that  the  pro. 
ceeds  of  the  lands  of  each  were  to  be  applied  respectively  to  the  jlidgments 
against  each,  according  to  priority. 

A  party  who  purchased  the  lands  conveyed  by  one  of  the  grantors,  and  applied 
his  purchase  money  in  discharge  of  judgments  against  such  grantor,  cannot 
be  called  upon  to  contribute,  or  account  with  any  one,  eicept  the  porehasers 
of  such  grantors'  lands,  or  his  unsatisfied  judgment  creditors,  prior,  ki  point 
of  date,  to  those  satisfied  by  him. 

Appeal  from  the  Qmrt  of  Chancery. 

The  appellant  in  this  case  was  one  of  the  defendants  to  the 
bin>(  John  Doub  J  referred  to  in  the  preceding  case.  He  pur- 
chased from  the  trustees  a  portion  of  the  land  conveyed  to  them 
by  Abtaham  Barnes^  and  takes  this  appeal  from  the  order  of 
the  chanceUor,  of  the  9th  of  December ^  1849,  requiring  him 
to  account.  The  facts  of  the  case  sufficiently  appear  from  the 
opinion  of  the  court,  the  preceding  case>  and  the  case  of  Doub 
vs.  Barnes y  et.  al. ,  4  OiU,  1 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spence,  Mar- 
tin and  Frick,  J. 

By  Pratt  and  P.  A.  Schley,  for  the  appellant,  and 
By  Mason  and  J.  D.  Roman,  for  the  appellee. 

DoRSEY,  C.  J.,  delivered  the  opinion  of  this  court. 

It  has  been  conceded,  in  the  argument  of  this  case,  that  the 
proceeds  of  the  sales  of  the  lands  conveyed  to  the  trustees, 
Price  and  Yost^  by  Abraham  Barnes,  Melchoir  B.  Mason  and 
John  Thompson  Mason,  were  not  to  be  regarded  as  one  corn- 
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moQ  fund,  to  be  applied  to  the  payment  of  the  judgtnents  ren- 
dered against  all  or  any  of  the  grantors,  according  to  their  pri- 
oritiesj  without  reference  to  the  source  from  which  the  fund 
at>out  to  be  distributed  arose,  and  without  regard  to  the  fact, 
whether  such  judgments  had  been  obtained  against  one,  two, 
or  all  of  the  grantors}  but,  that  the  money  arising  from  the 
sales  of  the  lands  of  each  were  to  be  appropriated,  respectively, 
in  discharge  of  the  judgments  against  each,  according  to  their 
priorities.  Upon  this  concession,  (of  the  correctness  of  which 
we  entertain  no  doubt,)  we  are  of  opinion,  tJiat  the  appeal  of 
Francis  Dodge y  in  this  case,  has  been  well  taken.  Before  he 
could  be  compelled  by  the  appellee  to  account  with  him,  as 
decreed  by  the  chancellor,  the  allegations  in  the  bill,  and  the 
proofs  in  the  cause,  must  have  shown,  at  least,  a  probable 
ground  for  believing,  that  by  such  accounting  it  Would  appear 
that  something  was  due,  by  way  of  contribution,  from  the  ap- 
pellant to  the  appellees.  Upon  the  concession  above  mention- 
ed, we  are  enabled  to  discover  no  sufficient  ground  for  such  a 
belief.  The  land  purchased  by  Dodge  of  the  trustees,  was 
part  of  that  conveyed  to  them  by  Abraham  Barnes,  and  not 
by  Melchoir  B.  Mason  or  John  TTionipson  Mason.  And,  con- 
sequently, the  purchase  money  paid  by  Dodge  ought  to  have 
been,  and  most  probably  was,  applied  in  satisfaction  of  the 
judgments  rendered  against  Abraham  Barnes,  long  anterior  to 
the  dates  of  the  judgments  against  Jonn  Thompson  Mason; 
the  amount  of  which  judgments  against  Barnes  was  so  great, 
that,  consistendy  with  the  deed,  no  part  of  the  purchase  money 
arising  from  the  sales  to  Dodge,  could  properly  be  made  appli- 
cable to  the  payment  of  the  judgments  against  John  Thompson 
Mason,  for  the  payment  of  which,  his  lands  were  sold  by  the 
trustees  to  Doub  and  others.  Dodge,  soon  after  his  purchases, 
appears  to  have  paid  for  the  lands  he  bought,  either  by  dis- 
charging senior  judgments  against  Barnes,  or  by  paying  to  the 
trustees  the  balance  due  from  him,  to  be  appropriated  to  such 
purpose.  If  Dodge  can  be  called  upon  to  contribute  or  ac- 
count with  any  one,  it  must  be  with  the  purchasers  of  Abraham 
3        V.8 
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Barnes^  lands,  or  with  his  unsatisfied  judgment  creditors,  prior 
in  point  of  time  to  those  of  John  Thompson  Mason. 

This  court  will  sign  a  decree  reversing  the  decree  of  the 
Chancery  Court,  of  the  9th  December,  1847,  so  far  as  it  respects 
Prands  Dodge^  and  as  to  him  dismissing  the  appellees'  bill  of 
complaint,  but  without  costs,  either  in  this  court  or  the  court 
below. 

DECREE  REVERSED. 


John  Maslin,  Ann  Maslin,  and  others.  Lessee,  vs.  John 
H.  Thomas.— /unc  Temiy  1849. 

Where  an  estate  tail  is  docked  by  a  deed  of  bargain  and  sale,  under  the  act  of 
1783,  ch.  23,  an  outstanding,  unsatisfied  judgment  against  the  tenant  in 
tail,  will  not  be  let  in  as  a  lien  or  incumbrance  on  the  estate  thereby  cre- 
ated or  enlarged,  as  would  have  been  the  case,  had  the  estate  tail  been  bar- 
red by  a  common  recovery. 

It  was  an  incident  to  a  common  recovery  suffered  by  a  tenant  in  tail,  to  let  in 
all  preceding  incumbrances,  but  there  is  no  such  incident  to  the  deed  of 
bargain  and  sale.  Nor  is  it  incident  to  an  estate  tail  that  every  mode  of 
defeating  it  shall  have  such  effect. 

The  act  of  1782,  ch.  23,  abolished  the  ancient  mode  of  docking  estates  tail  by 
common  recovery. 

A  party  who  takes  a  deed  fh>m  a  tenant  in  tail,  which  he  is  authorised,  by 
the  act  of  1782,  to  take,  is  not  thereby  estopped,  as  the  recoveror  in  a  com- 
mon recovery  would  be,  from  averring  that  the  tenant  in  tail  had  only  an 
estate  tail. 

The  concluding  words  of  this  act,  that  all  persons  shall  be  debarred  who  might 
or  could  be  debarred  "by  any  mode  of  common  recovery,** cannot  have  the 
effect  to  introduce  a  new  or  more  convenient  common  recovery,  with  all  the 
incidents  to  the  ancient  mode,  but  were  used  ex  abundanti  cautela,  as  with, 
out  them,  it  might  have  been  contended,  that  a  deed  of  bargain  and  sale, 
or  other  conveyance  of  an  estate  tail,  would  only  perform  the  office  of  a 
fine,  or  a  common  recovery  with  a  single  voucher. 

Where  testimony  is  offered,  which  has  no  tendency  to  prove  the  issue  in  the 
case,  it  is  error  to  permit  it  to  go  to  the  jury. 

The  declarations  of  a  tenant  in  tail,  that  he  *'  got  the  land  in  controversy  by 
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intailment,**  are  admissible  for  the  purpose  of  proving  pedigree,  hut  not  to 
prove  his  title  to  the  land  as  tenant  iniail. 
Estates  tail  arc  created  by  deed  or  will,  which  must  bo  produced,  or  a  proper 
foundation  must  be  laid  for  presuming  that  thoj  existed.    Their  existence 
ifi  not  to  be  proved  by  oral  testimony  of  this  description. 

Appeal  from  Queen  Anne^s  county  court. 

This  was  an  action  of  ejectment  instituted  .by  the  lessors  of 
the  plaintiff  (the  appellants,)  against  the  appellee,  in  Queen 
Anne^s  county  court,  at  November  term,  1847,  for  the  recovery 
of  a  tract  of  land  situated  in  said  county,  called  "  Boothby^s 
Fhriuney^^  containing  about  500  acres,  more  or  less.  The  de- 
fendant took  defence  on  warrant. 

1st  Exception.  At  the  trial,  the  plaintiffs  offered  in  evi- 
dence a  patent  dated  1st  of  February,  1695,  granting  the  land 
in  question  to  one  Thomas  Jackson,  and  then  offered  the  will 
of  Samuel  IVallis,  executed  the  19th  of  September,  1717, 
which  contains,  among  others,  tlie  following  clause:  ^^liem-. — 
I  give  and  bequeath  unto  my  son,  William  Wallis,  five  hun- 
dred acres  of  land,  lying  in  Queen  Anne^s  county,  called 
^^Boothby^s  Fortune, ^^  and  also  seventy  acres  of  land  lying  in 
Kent  county,  being  part  of  ^^ Partnership,^^  that  runs  down 
to  Chester  river;  and  it  is  my  will,  that  if  either  of  my  sons, 
Samuel  and  Hugh,  should  die  without  issue,  that  his  part  go 
to  my  son,  William  Wallis;  and  if  my  son  William  should 
die  without  issue,  that  then  the  survivors  of  my  said  sons  to  have 
the  aforesaid  land  equally  divided  between  them . ' '  They  then 
proved  by  oral  testimony,  that  another  William  Wallis,  the 
great-grandson  of  the  above  named  devisee,  and  his  only  male 
descendant,  was  in  possession  of  said  land  as  tenant  in  tail, 
until  he  sold  the  same  to  one  Leuns  Blackiston.  Much  other 
proof  was  also  offered  in  relation  to  the  j^edigree  of  the  Wallis 
family,  which  the  opinion  of  this  court  renders  it  unnecessary 
to  state.  The  plaintiffs  then  offered  in  evidence  a  deed  of  bar- 
gain and  sale  from  William  Wallis  to  Lewis  Blackiston,  dated 
the  27th  of  May  1819,  conveying  the  land  in  question  to  the 
latter,  in  fee  simple.  This  de^d  also  contains  a  geneml  war- 
ranty of  title,  and  a  covenant  for  further  assurances.     It  was 
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then  admitted  tliat  said  Lewis  Blackiston  left  an  only  cbild^ 
Hannah  Susannah^  who  intermarried  with  William  Thomas, 
by  whom  she  had  a  son,  William  B.  Thomas y  her  only  child 
and  heir  at  law;  that  Lewis  Blackiston  died  in  the  year  1821, 
leaving  a  last  will  and  testament,  which  was  offered  in  evidence, 
and  which  contains  the  following  clause:  ^^Item. — I  give  and 
bequeath  uuto  my  daughter,  Hannah  Susannah  Thomas j  my 
plantation  whereon  I  now  dwell,  and  purchased  of  William 
WaliiSy  Esq.,  known  by  the  name  of  ^^Boothby^s  ForlunBy^^ 
or  by  any  other  name  whatsoever  it  may  be  called,  containing 
five  hundred  acres,  more  or  less,  to  her  the  said  Honnah  Su- 
sannah Thotnas,  for  and  during  her  natural  life,  and  at  her  death 
to  her  heirs,  to  them  and  their  heirs  and  assigns  forever. ' '  It  was 
further  admitted,  that  said  Hannah  S.  Thomas  died  in  March 
1823,  and  her  son,  William  B.  Thomas,  in  the  summer  of 
1832,  and  his  father,  the  said  William  Thomas,  in  the  fall 
following;  and  that  the  lessors  of  the  plaintiff  are  the  heirs  at 
law  of  the  said  Lewis  Blackiston,  and  of  the  said  William  B. 
Thomas.  The  defendant  then  offered  in  evidence  a  judgment 
obtained  by  confession  in  Queen  Anne^s  county  court,  on  the 
25lh  of  October,  1818,  by  Cornelius  Com^ggs,  surviving  obli- 
gee of  Peregrine  Falconer,  who  were  surviving  executors  of 
Benjamin  Comeggs,  against  William  Wallis,  for  $2,275,  with 
interest  thereon  from  the  27th  of  January,  1807,  until  paid, 
and  costs.  The  defendant  then  offered  a  writ  of  sci.  fa., sued 
out  at  May  term,  1823,  on  the  above  judgment  against  William 
Thomas,  the  terre-tenant  of  William  WaUis.  This  sci.  fa. 
was  renewed  on  the  16th  of  December,  1824,  on  the  20th  of 
June,  1826,  and  difiai  was  entered  at  October  term,  1826,  upon 
which  a  fi.  fa.  was  issued  on  the  17th  of  January,  1827,  and 
levied  on  the  lands  in  controversy.  At  the  May  term  1831,  a 
writ  of  venditioni  exponas  was  issued,  by  virtue  of  which,  said 
land  was  sold  by  the  sheriff,  who  executed  a  deed  to  the  pur- 
chaser therefor,  dated  the  27th  of  March,  1832.  Under  this 
deed  the  defendant  holds  the  lands  mentioned  in  the  proceed- 
ings. To  this  evidence  offered  by  the  defendant,  the  plaintiff 
objected,  but  the  court  (Eccleston,  A.  J.,)  overruled  the  ob- 
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jectioDy  and  suffered  the  evidence  to  go  lo  the  jury.     To  this 
decision  the  plaintiff  excepted. 

2nd  Exception.  In  addition  to  (he  matters  in  this  first  bill 
of  exceptions,  the  plaintiff  produced  John  V.  Woodall,  a  com- 
petent witness,  by  whom  he  offered  to  prove,  that  after  said 
WiUianh  Wallis  arrived  at  age,  and  while  in  possession  of  said 
land,  and  long  before  he  sold  the  same  to  said  Blackision. 
Witness  had  several  conversations  with  said  WaUis,  in  which 
he  claimed  said  lands  by  intailment,  and  because  his  sister, 
Elizabeth,  had  received  no  part  of  said  lands,  he  had  given 
her,  as  a  present,  his  note  or  bond  for  a  sum  of  money,  the 
amount  of  which  witness  does  not  recollect.  He  also  offered 
to  prove,  by  said  witness,  that  before  said  Wallis  arrived  at  age, 
witness  heard  him  say,  that  he  had  got  said  land  by  intailment. 
The  defendant  then  prayed  the  court  to  instruct  the  jury,  that 
said  evidence  was  admissible  for  the  purpose  of  proving  pedi- 
gree, but  was  inadmissible  for  the  purpose  of  proving  that  Wil- 
liam Wallis  had  title  to  the  land  as  tenant  in  tail,  which  in- 
struction the  court  gave,  and  to  the  granting  of  which,  the 
plaintiff  excepted. 

3rd  Exception.  The  plaintiff,  in  addition  to  the  proof  in 
his  1st  and  2nd  bills  of  exceptions,  offered  in  evidence  extracts 
from  the  entries  in  the  debit  books  for  Queen  Anne^s  county, 
for  the  years  1747, 1754,  and  1756,  in  each  of  which  years  is 
the  following  entry: 

"  WiUiam  WaUis,  Dr.  Amo't  of  Rent. 

£.  s.  d. 

Boothby's  Fhrtune,  500  acres ,  -  -  -  1  0  0." 
In  the  year  1767,  the  same  land  and  rent  are  charged  to  "  WU- 
Uam  Wallis'  widow,"  and  in  1758,  to  '' William  Wallis' 
heirs."  He  also  offered  evidence  to  prove  that  WiUiam  Wal- 
lisy  the  devisee  of  Samuel  Wallis,  died  in  said  county  in  the 
year  1757,  and  that  no  laud  records,  or  records  of  deeds,  can  be 
found  in  the  office  of  the  clerk  of  said  county,  prior  to  the  year 
1707.  The  plaintiff  then  asked  the  court  to  instruct  the  jury, 
that  if  they  shall  believe,  from  the  evidence  in  the  case,  that 
WiUiam  Wallis  held  Boothby's  Fortune  in  tail  at  the  time  of 
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the  recovery  of  the  judgment  of  Cofneggsvs.  WilliSy  that  said 
judgment  bound  no  other  than  his  interest  in  said  land  at  the 
date  of  the  judgment,  and  that  the  proceedings  under  said 
judgment  conveyed  no  greater  interest  in  said  lands  than  the 
interest  of  said  Wallis  at  the  rendition  of  said  judgment,  which 
instruction  the  court  refused  to  give,  and  to  this  refusal  the 
plaintiff  excepted,  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spence,  Ma- 
CRUDER,  Martin  and  Frick,  J. 

George  Vicbuers,  R.  B.  Carmichael  and  M.  Brown,  for 
the  appellants,  contended: 

1st.  That  the  deed  in  fee  from  WUliam  Wallis  to  Leuns 
Blackisiofif  of  tlie  estate  tail  of  said  Wallis,  did  not  operate 
to  let  in  as  a  lien  and  incumbrance  against  said  land  the  judg- 
ment against  said  Wallis^  for  a  longer  period  than  the  life  of 
said  Wallis, 

2nd.  That  the  evidence  of  the  judgment  against  Wallis,  the 
sci.fas,  against  Thomas,  the  terre-tenant,  the^. /a.  and  vendi, 
exponas,  the  sale  by  the  sheriff,  and  his  return  and  deed  to  the 
purchaser,  were  not  admissible  to  prove  that  the  title  in  fee  to 
said  land  was  sold  and  conveyed  to  such  purchaser. 

3rd.  That  the  levy,  sale  and  conveyance  by  the  sheriff,  trans- 
ferred to  the  purchaser  only  the  life  estate  of  Thonuxs,  the 
terre-tenant. 

4th.  That  there  was  error  in  refusing  to  admit  the  testimony 
of  Woodall,  in  reference  to  the  declarations  of  Wallis,  as  to 
the  quaUty  of  the  estate  held  by  him  in  said  land. 

RiCAUD,  Price  and  Spencer,  for  the  appellees,  contended: 

1st.  That  the  court  were  right  in  allowing  the  evidence  in 

the  first  bill  of  exceptions  to  go  to  the  jury,  because  it  was  legal 

and  competent  testimony  under  the  issue,  as  it  tended  to  prove 

the  defendant's  title  to  the  land. 

2nd.  That  the  testimony  in  the  second  bill  of  exceptions,  to 
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prove  the  character  of  the  estate  held  by  Wallis,  in  said  land, 
was  properly  rejected,  because  the  same  was  only  hearsay. 

3rd.  The  court  were  right  in  refusing  the  prayer  of  the  plain- 
tiffs, contained  in  their  third  bill  of  exceptions,  because  the 
deed  for  said  land  frora  Wallis  to  Blackistoriy  in  fee,  subse- 
quent to  the  rendition  of  the  said  judgment,  rendered  the  said 
land,  in  the  hands  of  the  purchaser,  subject  to  all  the  prior  in- 
cumbrances of  the  tenant  in  tail,  and,  therefore,  subject  to  said 
judgment. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  now  before  us,  that  the  plaintiffs 
instituted,  in  Queen  Anne^s  county  court,  an  action  of  eject- 
ment to  recover  a  tract  of  land  called  ^^Boothby^s  Fortune^'^^ 
granted  in  fee  on  the  1st  day  of  February,  1695,  to  one  Thomas 
Jackson.  A  trial  was  had,  and  the  defendant  obtained  a  ver- 
dict. In  the  course  of  the  trial,  three  exceptions  were  taken 
by  the  plaintiffs;  and  wherein  (if  at  all,)  the  court  below  erred, 
according  to  these  exceptions,  it  is  for  this  court  now  to  decide. 

Of  the  land  in  controversy,  granted  as  aforesaid,  one  Samuel 
Wallis  is  supposed  to  have  died  seized  in  fee,  and  his  will, 
dated  the  19th  September,  1717,  is  to  be  found  in  the  first  bill 
of  exceptions.  By  this  will,  the  testator  devises  to  his  son, 
William  WaUiSy  the  tract  of  land,  aforesaid,  called  ^^Boothby^s 
Fortune ;^^  and  in  a  subsequent  clause  he  declares  it  to  be  his 
will,  that  'Mf  his  son  William  should  die  without  issue,  then  the 
survivors  of  his  sons  (previously  mentioned,)  shall  have  the 
aforesaid  land,  equally  to  be  divided  between  them.''  Much 
oral  testimony  is  introduced  into  the  bill  of  exceptions,  but  of 
this  we  shall  take  no  notice,  as  the  questions  of  law  which  we 
are  to  decide,  do  not  at  all  depend  upon  it.  Next  is  produced, 
by  the  plaintiff,  a  deed  executed  on  the  25th  May,  1819,  by 
another  William  Wallis^  (the  then  tenant  in  tail  of  the  land 
in  controversy,  it  is  supposed,)  conveying  this  land  in  fee  to 
Lewis  Blackistan. 

Thus  far,  there  can  be  no  disagreement  between  the  parties 
before  us  about  the  title  to  this  land  now,  whatever  may  be  the 
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case  in  any  other  trial.  Both  must  assume  that  the  bargainor 
in  that  deed  was,  at  the  time  of  its  execution,  the  tenant  in 
tail,  and  thereby  destroying  the  estate  tail,  as  the  plaintiffs  un- 
dertake to  derive  their  title  from  the  bargainee  in  that  deed, 
and  the  defendant  claims  the  land  simply  because  of  the  exe- 
cution of  that  deed.  The  ground  taken  by  the  latter  is,  that 
at  the  time  of  this  conveyance,  there  was  an  unsatbfied  judg- 
ment against  the  then  tenant  in  tail,  (the  bargainor  in  the  deed,) 
and  that  the  deed  destroying  the  entail,  and  creating  an  estate 
in  fee,  that  judgment  was  a  lien  upon  the  estate  thus  created 
or  enlarged.  He  then  shows  a  sale  of  this  land  in  satisfaction 
of  that  judgment,  and  would  thus  prove  himself  the  owner  of 
the  land. 

The  first  question,  then,  to  be  decided  is,  whether,  if  there 
be  a  judgment  against  a  tenant  in  tail,  and  without  satisfying 
that  judgment,  he  enlarges  his  estate  tail  into  a  fee  simple,  by 
a  deed  of  bargain  and  sale  to  another,  that  land  upon  which, 
while  it  was  an  estate  tail,  the  judgment  was  no  lien  at  all.  can 
be  sold  (the  fee  simple,)  for  the  payment  of  such  judgment? 
The  defendant  maintains  the  aflSrmative  of  this  proposition, 
and  relies  upon  our  act  of  Assembly  of  1782,  ch.  23,  and  the 
law  of  common  recoveries,  to  sustain  it.  It  must  be  admitted 
that  this  is  a  new  case.  The  act  of  Assembly  has  been  in  force 
more  than  half  a  century;  very  many  estates  tail  have,  in  the 
mode  prescribed  by  it,  been  enlarged  into  estates  in  fee,  and, 
until  now,  it  is  believed  the  idea  was  never  entertained,  that  a 
man,  by  divesting  himself  of  all  title  to  an  estate  tail,  and  con- 
veying it  to  a  stranger,  makes  the  estate  of  that  stranger,  or  the 
fee  simple  conveyed  to  him,  answerable  for  debts  of  the  bar- 
gainor, with  the  payment  of  which,  while  it  remained  the 
debtor's  own  estate,  it  could  not  have  been  charged.  Other 
notions  have  certainly  prevailed,  and  in  respect  to  them,  per- 
haps, it  is  almost  allowable  to  believe,  that  communis  opinio 
(it  is  sometimes  written  communis  error,)  facit  Jus.  According 
to  Lord  EUenborough,  (3  A/.  Sf  Selw.,  396,)  this  communis 
opinio  might  furnish  some  evidence  of  the  law  with  which  we 
are  now  to  deal.     When  so  many  estates  tail  have  been  con- 


Digitized  by 


Google 


OF  MARYLAND.  25 


Maiilin,  and  oihert,  lessoo,  vs.  Thomas. — 1849. 


veyed,  since  our  act  of  Assembly  of  1782,  to'  bcrna  Jide  pur- 
chasers, who,  relyiug  on  tlie  obvious  meaning  of  the  act  of 
Assembly,  to  be  collected  from  its  WoWs,  have  paid  the  full 
price  of  an  unincumbered  fee  simple,  it  may  well  be  said,  that 
the  communis  opinio  in  regard  to  such  a  conveyance,  and  its 
legal  operation,  was  not  *«an  opinion  merely  theoretical  and 
speculative,  floating  in  the  minds  of  persons,  but  has  been  made 
the  ground-work  and  substratum  of  practice." 

But  when  and  how  did  the  judgment  relied  upon  become  a 
lien  upon  this  inheritance?  Surely  not  while  the  defendant  in 
it  had  the  estate  tail.  The  question,  it  will  be  remembered, 
is  relative  to  tlie  inheritance,  and  whether  that  was  ever  an- 
swerable for  the  amount  of  the  judgment?  If  there  was  no 
such  lien  upon  this  land,  while  the  defendant  in  the  judgment 
was  the  tenant  in  tail,  was  the  lien  created  by  the  agreement 
to  sell  the  land,  or  by  the  conveyance,  which  expanded  the 
estate  tail  into  an  estate  in  fee?  Surely  there  could  be  no  lieu 
of  the  description  spoken  of,  which  had  no  existence  until  the 
debtor,  who  had  given  judgment,  had  jxirted  with  all  title,  or 
pretence  of  tide,  to  the  land.  It  is  a  conccssum,  that  the  deed 
barred  the  estate  tail  of  which  the  defendant  in  the  judgment 
was  seized  when  the  judgment  was  rendered,  and  until  the 
execution  of  that  deed.  But  surely  that  deed  did  not  vest  in 
the  bai*gainor  a  fee  simple  in  the  land  conveyed,  and  unless  it 
can  be  made  to  appear,  that  at  the  time  of  the  rendition  of  the 
judgment,  or  afterwards,  the  defendant  therein  had  a  fee  simr 
pie,  no  title  to  tliis  land  could  be  acquired  under  the  judgment 
which  would  not  have  expired  when  the  defendant  died.  The 
act  of  1782,  does  not,  in  express  words,  make  the  judgment  a 
lien  upon  tliis  fee,  or,  it  would  seem,  benefit  the  judgment 
creditor  in  any  way  whatever,  unless  it  be  that  it  enables  the 
tenant  in  tail,  by  a  sale  of  the  inheritance,  to  procure  the  rnean^ 
of  discharging  this  debt.  It  is  said,  however,  that  a  former 
mode  of  barring  estates  tail  (by  common  recovery,)  did  let  ii» 
such  incumbrances.  Be  it  so;  but  this  estate  tail  was  not  barred 
by  any  such  mode,  and,  therefore,  it  docs  not  aid  the  plaintiff's 
case  at  all  to  show,  that  if  in  this  Ciisc  there  had  been  a  com* 
4        v.8 
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mou  recovei^,  then  this  iacumbrance  would  have  been  let  in. 
This  was  one  of  the  incidents  to  that  mode  of  assurance,  but 
it  is  no  incident  (o  the  deed  of  bai^in  and  sale;  nor  is  it  inci- 
dent (o  an  estate  tail;  that  every  mode  of  defeating  it  shall  liave 
such  effect.     It  has  been  said  by  this  court,  in  1*/  G.Sf  J-, 
128,  that  ^Mhe  ancient  mode  of  docking  estates  tail  by  com- 
mon recovery,  is  abolished  by  the  act  of  1782;"  and  Chan- 
cellor Kent,  in  his  Commentaries y  says,  "  the  law  of  common 
recoveries,  in  those  States  which  have  made  laws  like  our  act 
of  1782,  has  become  obsolete."     If  so,  and  there  is  no  more 
recent  legislative  enactment  declaring  this,  which  was  an  inci- 
dent to  a  mode  of  assurance  no  longer  in  force,  to  be  an  inci- 
dent  to  that  conveyance  which  (he  legislature  has  substituted  in 
its  place,  it  would  be  difScult  to  prove  that  this  must  be  an  in- 
cident to  a  deed  of  bargain  and  sale,  which  destroys  an  estate 
tail,  because  it  was  incident  to  another  mode  of  accomplisli- 
ing  the  same  object,  until  that  mode  of  accomplishing  it  was 
abolished  by  act  of  Assembly.     Chancellor  Kent,  speaking  of 
common  recoveries,  says,  they  were  given  ^'by  a  bold  and  un- 
exampled stretch  of  judicial  legislation."     Had  it  been  given 
by  those  who  alone  can  rightfully  legislate,  we  should  have 
heard  of  no  such  incident  to  common  recoveries.     But  legisla- 
tion in  fraud  of  the  rights  of  the  legislature,  is  veiy  apt  to 
produce  results  not  anticipated  hy  judicial  lawmakers.  "  Hence 
it  was  that  a  common  recovery  suffered  by  a  tenant  in  tail,  lets 
in  all  his  preceding  incumbrances,  and  renders  valid  all  the  acts 
of  ownei-ship  which  he  has  exercised  over  the  estate  tail."     In 
5th  Cruise,  493,  ch.  9,  we  are  told  how  this  became  an  inci- 
dent to  a  common  recovery:     "The  judgment  in  a  common 
recovery  being  of  equal  force  with  that  which  is  obtained  in  an 
adversary  suit,  operates  as  an  estoppel  or  record  against  all  those 
who  are  parties  to  it,  and  concludes  them  from  averring  any 
thing  against  it. "     "  The  recoveror  derives  an  estate  in  fee  sim- 
ple out  of  the  estate  tail,  and  also  all  those  acts  which  bound 
the  tenant  in  tail,  will  also  bind  the  recoveror,  wlio  cannot  aver 
thai  the  person  against  whom  he  recovered,  liad  an  estate  tail, ' ' 
Surely  it  cannot  be  pretended,  that  a  man  who  takes  a  deed 
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which  he  is  expressly  authorised  by  our  act  of  1782,  to  lake 
from  a  teaant  in  tail;  is  thereby  estopped  from  denying  that  the 
tenant  in  tail  had  the  estate,  and  only  the  estate  which  the  law 
authorises  him  to  convey. 

But,  for  the  words  ''  shall  be  good  and  available  to  all  in- 
tents and  purposes,  against  all  and  every  person  and  persons 
whom  the  grantor,  bargainor,  or  vendor  might  or  could  debar 
by  any  mode  of  common  recovery,"  &c.,  (which  words  are  to 
be  found  in  the  act  of  1782,  ch.  23,)  it  is  presumed  that  no 
one  could  easily  persuade  himself  that  the  enlargement  of  an 
estate  tail  into  an  estate  in  fee,  (as  authorised  by  that  act,) 
would  give  to  the  creditor  of  the  baigainor  any  incumbrance, 
charge  or  lien  to  which  he  was  not  otherwvie  entided.     Any 
person  seized  of  any  estate  tail  in  posseoiion,  remainder  or  re- 
version, is  authorized  by  any  mode  of  conveyance  spoken  of 
in  the  law  to  convey  to  his  grantee  an  estate  in  fee.     The 
power  to  convey,  and  thereby  enlarge  the  estate,  is  given  to 
the  tenant  in  tail,  to  be  exercised  by  him  in  that  and  no  other 
character.     In  thus  conveying,  be  parts  with  all  his  estate,  and 
conveys  a  fee  simple,  although  of  that  estate  he  never  had 
been,  and  never  may  be  seized.     The  words  of  the  law  do  not 
express  its  meaning,  if  they  can  be  made  to  give  to  any  other 
than  the  grantee,  an  estate  which  he  could  not  have  claimed, 
but  for  the  deed.     But,  then,  the  act  of  Assembly,  in  its  con- 
cluding words,  speaks  of  those  who  could  then  be  debarred  by 
a  common  recovery.     These  words,  it  may  be  thought,  merely 
introduces  a  new,  more  convenient  and  less  expensive  common 
recovery,  with  all  the  incidents  of  the  more  ancient  and  incon- 
venient mode.     Why  use  those  words,  when,  if  they  do  not 
let  in  the  incumbrances  as  formerly;  they  are  supposed  to  be 
superfluous?    And  then  we  are  told  that  we  must  find  a  mean- 
ing for,  and  give  effect  to  every  word  in  a  law,  if  it  be  possible. 
It  may  be,  indeed,  that  these  words  may  not  have  been  indis- 
pensable, in  order  to  give  full  effect  to  the  intent  of  the  legis- 
lature, but  then  it  must  be  permitted  to  our  lawgivera,  some- 
times, to  use  ex  abundanti  catdeUiy  words  not  absolutely  ne- 
cessary ;  and  does  not  there  seem  to  be  some  good  reason  for 
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such  caution  in  tliis  Jnw?  All  ,comni.on  recoveries  have  not  tiie 
same  legal  operation.  Sometimes  ^  c.oqiixioq  recovery  may 
answer  its  purpose,  although  suffi^red  willi  a  single  voucher; 
but;  in  many  cases,  it  must  be  suffered  Ayith  at  least  a  double 
voucher,  or  it  oiuly  bars  the  estate  of  whici?  iJie  tenant  in  tail 
is  actually  seized  at  the  time>  not  estates  in  r^maioder.  Wat- 
kins  on  Conveyancing y p.  6^.  "There  are  mai}y  niceties/* 
Wooddeson  tells  us,  "  on  these  subjects."  It  wjas  the  policy  of 
the  legpuslature  to  qnfelter  the  landed  properly,  and  make  it  a 
subject  of  absolute  alienation,  and  but  for  these  words^  lawyers 
might  liave  contended  that  a  deed  of  bargain  and  sale,  or  other 
conveyance  of  an  estate  tail,  would  only  perform  the  office  of 
a  fine,  or  of  a  common  recovery, wiih  a  single  voucher.  Al- 
though it  was  evidently  not  the  intention  of  the  legislature  not 
to  let  in  the  iocumbrant^es,  it  was  wise  in  theni  to  introduce 
these  words,  and  thereby  "  prcv^pt /contentions  and  mischiefs  to 
the  disqgiet  pf  the  It^w." 

It  is  contended,  in  behalf  of  the  defendant,  that  although 
this  be  the  law,  yet  there  was  no  error  committed  by  the  court 
below,  for  which  the  first  exception  can  be  reversed.  The 
Exception  is  taken  to  a  decision  by  the  court,  that  the  testimony 
oflfered  by  the  defendant  was  admissible,  and  because,  notwith- 
standing the  plaintiflf's  objection,  the  court  suffered  it  to  go  to 
the  jury.  This  testimony,  thus  suffered  to  go  to  the  jury,  con- 
sisted of  the  judgment  against  the  tenant  in  tail,  (  WaUiSy)  a 
revival  of  that  judgment  by  5ct./a.,  the  sale  of  this  land  under 
difi.fa,  issued  thereon,  and  its  purchase  by  a  person  from  whom 
the  defendant  attempted  to  derive  title.  For  what  purpose  the 
testimony  was  introduced,  or  the  grounds  upon  which  it  was 
objected  to,  the  exception  does  not  tell  us;  and  it  is  said,  if  for 
any  reason  it  is  admissible,  the  court  below  was  right  in  suffer- 
ing it  to  go  to  the  jury.  Now  this  will  not  be  denied.  The 
evidence,  however,  must  relate  to  the  issue,  and  in  this  case 
the  defendant's  testimony,  if  admissible,  must  have  a  tenden- 
cy to  prove  title  in  the  defendant,  or,  more  properly  speaking, 
title  out  of  the  plaintiff.  According  to  the  opinion  already  ex- 
pressed, the  testimony  now  under  consideration  had  no  such 
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lemlency.  But  the  (lefendant,  it  is  said^  might  have  had  other 
testimony.  Certainly;  and  testimony,  too,  which  was  as  val- 
uable to  him  as  it  has  heen  suggested  it  might  be.  But,  the 
objection  made  to  the  testimony  which  was  oflfered,  if  sustained, 
would  not  have  prevented  the  defendant  from  offering  any 
other,  and,  in  truth,  we  cannot  know  that  he  did  not  obtain 
the  verdict  because  of  testimony  before  the  jury  which  is  not 
in  this  record.  The  existence  of  other  testimony  (whether  be- 
fore the  jury,  or  not  yet  submitted,)  could  not  authorise  the  ad- 
mission of  this  proof.  We,  therefore,  think  the  court  erred 
in  suffering  it  to  go  to  the  jury. 

In  the. course  of  ibe  argument,  much  was  said  about  the 
proceedings  on  the  judgment,  and  many  of  these  proceedings 
were  objected  to,  and  many  authorities,  too,  were  cited,  to  show 
what  were  defects  in  the  proceedings  by  sci.  /a.,  and  how  and 
when  these  objections,  if  sustainable  at  all,  ought  to  have  been 
made.  The  opinion  of  the  court,  already  expressed,  renders 
an  examination  of  these  several  questions,  and  the  authorities 
relied  on,  unnecessary  to  the  plaintiffs.  It  was  not  understood 
that  the  defendant  supposed  that  his  case  was  made  at  all  beUer 
by  the  issuing  of  the  sci.  fa.,  and  the  proceedings  thereon, 
than  it  would  have  been  if  no  sci.  fa.  had  been  necessary,  if 
the  original  judgment  had  been  kept  alive,  and  the^.  /«.,  un- 
der which  the  land  was  sold,  had  been  issued  upon  that,  and 
not  after  ViJUU.  According  to  the  opinion  already  expressed, 
the  land  in  controversy  was  never  answerable  for  this  debt,  and 
a  sale  of  it  was  not  authorised  by  any  process  issued  after  the 
death  of  the  tenant  in  Uiil. 

There  remains  one  other  exception,  (the  second,)  which  will 
briefly  be  noticed.  The  plaintiff  offered  to  prove  what  William 
WalliSj  the  tenant  in  tail,  had  been  heard  to  say,  his  declam- 
tions  in  bis  hfe  time,  and,  among  other  things,  that  ^<he  had 
got  the  land  now  in  controversy  by  intailment.''  The  court 
was  asked,  by  the  defendant's  counsel,  to  say,  and  did  say,  that 
these  declarations  were  admissible  for  i/ie  purpose  of  proving 
pedigrees.  So  far  the  exception  presents  nothing  to  be  noticed 
by  us.     But,  an  exception  is  taken  by  the  plaintiff  to  a  further 
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iastruclion  given  by  the  court  at  the  instance  of  the  defendants, 
thai  these  declarations  by  WalliSj  were  not  admissible  to  prove 
his  title  to  the  land  as  tenant  in  tail.     We  can  perceive  no 
error  in  this  instruction.     Estates  tail  are  created  by  deed  or 
will,  which  must  be  produced,  or  a  proper  foundation  must  be 
laid  for  presuming  that  tbey  existed^     The  /existence  of  them 
is  not  to  be  proved  by  orai  testimony  of  this  de^criptjoq.     W/s 
have  not  forgotten  the  refereojee  which  was  made  to  Xst  Green- 
leaf  on  Evidence  J  see.  109,  -'^  that  declarations  in  disparage- 
ment of  the  title  of  the  declarant,  are'admissible."     Bui,  with- 
out slopping  to  enquire  when,  about  what,  under  what  circum- 
stances, or  in  what  sections  of  our  country  such  declanxtions 
can  be  received,  we  say,  that  these  declarations  by  Wallis  were 
inadmissible  to  prove,  in  this  suit,  anything  aboqt  his  title.     If 
there  had  been  admissible  testimony  (jljtLs  papers,)  to  prove  that 
he  was,  at  the  time  of  those  declarations,  seized  in  fee  of  the 
land,  no  declarations  made  by  him,  whether  before  or  after  the 
deed  to  Blackistonj  or  while  under  age,  or  when  of  age,  could 
take  from  him  his  fee  simple,  and  give  him  a  fee  tail  estate  for 
life,  or  for  years.     If,  on  the  other  hand,  he  had  not  the  evi- 
dence which  the  law  requires  of  his  title,  how  could  any  de- 
clarations which  he  might  make,  be  in  dispai^agement  of  his 
title? 

Reversed  on  1st  and  3rd  exceptions.     2nd  exception  affirm- 
ed, and  procedendo  awarded. 

JUDGMENT  REVERSED,  AND 

J?&0CKDENDO  AWARDED. 
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William  H.  Marriott,  suuviving  executor  op  John  Mc- 
KiM,  Jr.,  vs.  Samuel  J.  K.  Handy  and  wife,  and  John 
M.  Duncan  and  wife. — Juncy  1849. 

This  coart  passed  a  decree  reversing  an  order  of  the  court  bolow,  and  remand, 
ing  the  cause,  but  deliTorod  no  opinion.  Held  :  that  what  was  decided  by 
this  court  in  that  case  will  appear  from  the  decree,  and  not  by  a  roforence 
to  the  points  made  and  argued  by  the  counsel  of  either  of  the  parties. 

At  the  instance  of  legatees,  the  orphans  court  sent  to  the  county  court  issues 
for  trial ;  Ist,  whether  Z>,  one  of  the  executors,  executed  a  certain  mortgage 
to  the  testator  in  his  life  time ;  2nd,  whether  this  mortgage  had  been  re. 
leased  in  due  form  of  law ;  and  3rd,  whether  the  money  due  by  it  had  been 
paid  to  the  testator  in  his  life  time.  Helb^:  that  Jtf .,  the  co^xecutor  of 
Z>.,  should  be  made  a  co-defendant  with  Mm  iii  the  trial  of  theso  issues. 

The  cause  being  remanded  by  a  decree  of  ihU  court,  directing  Af  to  be  mado 
such  co-defendant,  and  it  appeafinlg'  that  Z>,  the  debtor  executor  had 
died  pending  the  former  appeal,  and  thht  M  had  made  return  of  the  mort. 
gage  debt  alleged  to  be  doto  6y  hii  deceased  co^jxeculor,  it  was  Held  :  that 
the  trial  of  the  abore  issues  was  no' longer  necessary. 

The  decree  of  this  court,  rtimanding  the  cause  on  the  former  appeal,  was 
similar  to  a  procedendo  in  any  other  case.  Upon  the  return  of  the  cause 
under  it,  the  orphans  court  might  haTe  changed  the  issues,  or  added  others, 
if  found  necessary. 

When  Uie  coart  below  is  in  pofesession  of  a  cause  under  a  procedendo^  it  can 
entirely  change  the  issues,  make  a  new  case,  coDtert  an  action  of  slander 
into  an  action  of  trorer,  or  upon  a  promissory  note,  notwithstanding  iho 
words  of  the  writ  directing  the  court  ta  proceed  in  the  case  as  if  no  trial  had 
taken  place,  or  appeal  prosecuted. 

A  receipt  by  a  mortgagee,  acknowledging  that  he  has  received  the  mortgage 
debt  in  full,  is  an  equitable  release  of  the  mortgage,  and  the  absence  of  a  for. 
roal  release  under  seal,  could  not  make  it  the  duty  of  the  executors  of  tho 
mortgagee  to  return  the  mortgaged  property  as  part  of  the  assets  of  their 
testator. 

Appeal  from  the  Orphans  court  of  Baltimore  county. 

This  case  originated  in  a  petition  filed  in  said  orphans  court, 
on  the  22nd  of  July,  1846,  by  the  appellees,  Handy  ofid 
atherSf  as  legatees  and  persons  interested  in  the  settlement  of 
the  personal  estate  of  John  McKim^  Jr.y  against  the  executors 
on  said  estate,  Marriott  (the  appellant,)  and  David  J.  McKinij 
now  deceased.  This  petition  alleged  debts  to  be  due  the  estate 
by  both  of  said  executors,  which  had  not  been  returned  by 
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them;  thut  the  debt  due  by  (he  said  David j  was  a  mortgage 
executed  by  him  to  his  said  testator,  on  the  Ist  of  May,  184S), 
conveying  certain  household  effects,  &c.,  to  secure  the  sum 
therein  mentioned,  of  $6,900,  as  the  rent  of  a  dwelling  house 
of  the  said  testator,  occupied  by  his  said  son  Davidy  and  pray- 
ing for  a  return  of  an  additional  inventory  and  list  of  debts, 
and  for  the  passage  of  a  final  account  by  said  executors.  It 
also  states  that  said  executois  intend  relying  upon  a  receipt  of 
the  said  testator  as  a  discharge  of  the  mortgage,  which,  it  avers, 
cannot  discharge  a  debt  evidenced  by  a  sealed  instrument. 

The  answer  of  the  said  Davidy  admitted  the  execution  of 
said  mortgage,  yet  wholly  denied  that  any  debt  was  now  due 
thereby,  from  him  to  the  testator,  and  averring  that  nothing  bad 
been  due  on  it,  he  exhibited  and  rMied  on  a  receipt  in  full  for 
the  said  mortgage  claim  executed  by  said  testator,  as  a  bar  to 
said  claim,  and  a  full  justification  for  the  non-return  of  said 
debt.  The  answer  of  MarrirM,  the  co-executor,  did  not  ad- 
mit the  existence  of  the  alleged  debt,  and  founded  his  denial 
\\\fOX\  (he  declaration  of  the  testator  in  his  life  time,  that  his 
stiid  son  David  o\wtA  him  nothing  upon  said  mortgage  claim; 
and  also  upon  his  own  personal  knowledge  that  the  said  receipt 
in  full  for  said  claim,  executed  by  said  testator  to  the  said 
Davidy  was  made  and  executed  at  the  instance  and  direction  of 
the  said  testator,  to  discharge  any  claim  that  might  appear  to 
be  due  by  said  mortgage. 

The  petitioners  then  prayed  that  three  issues  might  be  sent 
to  Baltimore  county  court  for  trial.  The  1st  related  to  the  ex- 
ecution of  the  mortgage;  2nd,  whether  the  mortgage  had  been 
released  in  due  form  of  law;  and  3rd,  whether  the  money  due 
by  it  had  been  paid  to  the  testator  in  his  life  time.  The  exe- 
cutor, the  said  Davidy  also  prayed  an  issue  on  the  single  ques- 
tion, whether  there  was,  at  the  death  of  the  said  /.  McKinty 
any  debt  due  by  him  to  said  J.  McKiniy  under  or  by  virtue  of 
said  mortgage. 

On  these  petitions  the  orphans  court,  by  their  order  of  the 
2Sih  of  April,  1847,  directed  the  said  issues  to  be  sent  for  trial, 
as  pniycd;  and  also  directed  that  in  the  trial  of  said  issues,  the 
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said  petitioners  should  be  plaintiffs^  and  the  said  David  J.  Mc- 
Kim  the  defendant.  From  this  order  an  appeal  was  prayed 
by  the  petitioners^  and  this  court,  (Dorset,  J.,  dissenting,)  at 
December  term,  1847,  reversed  this  order  and  remanded  the 
cause. 

The  decree  of  this  court,  reversing  said  order  is  dated  the 
30th  of  March,  1848,  and  decrees  *Mhat  there  was  error  in  the 
decree  of  the  orphans  court  of  Baltimore  county,  of  the  28th 
of  April,  1847,  in  not  joining  William  H.  Marriotty  one  of 
the  executors  of  the  late  John  McKim,  Jr.,  as  a  co-defendant 
with  the  said  David  T.  McKim,  the  other  executor  of  the  said 
John  MeKimy  /r.,  and  that,  therefore,  so  much  of  the  said 
decree  be,  and  the  same  is  hereby  reversed,  with  the  costs,'' 
(fcc,  "and  that  the  said  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  orphans  court,  for  the  correction  of  the  said 
error,  making  the  said  W.  H.  Marriott  a  party  to  the  issues  in 
the  said  decree  mentioned,  and  for  such  other  and  further  pro- 
ceedings therein,  as  may  be  just  and  necessary," 

The  cause  being  thus  remanded,  the  petitioners,  on  the  19th 
of  June,  1848,  filed  another  petition  suggesting  the  death  of 
said  Davidy  and  praying  that  said  issues  might  be  sent  for  trial, 
as  aforesaid,  and  Marriotty  as  surviving  executor,  be  made  de- 
fendant. Marriotty  in  his  answer  to  this  petition,  after  refer- 
ring to  the  previous  answers  and  proceedings,  as  showing  that 
said  issues  related  solely  to  a  debt  alleged  to  be  due  from  his 
said  co-executor,  states,  that  being  made  a  party  to  the  proceed- 
ings by  the  original  petition,  he  did  not  deem  it  necessary  for 
him  to  have  made  return  of  said  mortgaged  property  or  debt; 
because,  from  the  facts  stated  in  the  original  answer,  and  es- 
pecially the  execution  of  the  receipt  in  full  by  the  testator,  he 
believed  there  was  nothing  due  the  estate  thereon,  and  because 
the  debt  being  alleged  to  be  due  from  his  co-executor,  it  was, 
by  law,  the  duty  of  said  co-executor,  if  so  indebted,  to  give  in 
the  claim,  which  thereby  became  assets  in  his  hands,  for  which 
his  bond  was  liable,  and  that  the  said  debt  being  denied  by  his 
said  co-executor,  he,  (Marriotty)  as  co-executor,  had  not  the 
right,  by  any  return  of  the  debt  made  by  him,  to  chaige  his 
5         v.8 
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said  co-executor  with  said  debt^  nor  any  power  to  iDstitute  any 
suit  or  proceeding  against  his  said  co-esecutor;  for  the  recovery 
of  the  same;  but,  on  the  contrary,  in  case  of  a  denial  or  re- 
fusal to  give  in  a  debt;  by  an  executor  alleged  to  be  indebted, 
the  law  provided  a  special  mode  of  proceeding,  at  the  instance 
of  any  one  interested  in  the  estate,  against  said  executor,  by 
which  the  debt  is  established,  became  assets  in  his  hands;  and, 
therefore,  he  was  neither  required  nor  justified  in  retaining  said 
debt,  without  the  concurrence  of  his  said  co-executor,  and  in 
the  face  of  his  denial  of  the  debt.  The  answer,  then,  admit- 
ting the  death  of  said  David,  by  which  respondent  was  left  sole 
executor,  states,  that  by  this  event  he  is  advised  the  position  of 
the  controversy  is  materially  varied,  and  that  he  ought  now  to 
make  such  a  return  as  will  enable  him,  or  the  parties  interested, 
to  take  the  necessary  steps  to  establish  or  recover  the  same.  It 
then  states  that  said  David  gave  a  separate  bond  as  executor, 
amply  sufficient  to  secure  what  may  be  due  upon  it,  and  that 
letters  of  administration  had  been  granted  on  the  estate  of  said 
David.  It  then  adds,  that  by  the  death  of  said  Dfwidy  all 
privity  between  his  estate  and  that  of  McKim,  the  testator,  is 
so  far  ended,  that  the  only  course  for  the  determination  of  the 
said  claim,  is  by  legal  proceedings  against  the  administrator  of 
said  David f  or  on  his  said  bond,  or  against  the  mortgaged  pro- 
perty; and  that  the  trial  of  said  issues,  without  making  the  per- 
sonal representatives  or  sureties  of  said  David  parties,  would 
be  wholly  unavailing  as  to  them,  and  that  the  necessity  and 
legal  propriety  of  trying,  under  said  issues,  the  questions  in- 
volved in  the  same,  has  ceased,  since  by  the  death  of  said 
Davidy  his  personal  representatives  or  sureties  are  liable  to  l^^l 
proceedings  for  the  trial  of  the  same,  by  the  surviving  executor, 
or  those  interested  in  the  estate,  and  cannot  be  made  parties  to 
this  proceeding.  He.  therefore,  makes  return  of  the  debt 
claimed  to  be  due  under  said  mortgage,  and  submits  that  this 
return  having  been  made,  the  trial  of  said  issues  is  not  neces- 
sary or  legally  proper,  in  order  to  the  determination  of  the  ex- 
istence of  said  debt. 
This  return  accompanies  the  answer,  and  makes  return  of 
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the  mortgage  debt^  and  returns  as  to  the  property  mortgaged; 
that  said  David  retaining  possession  after  the  mortgage,  re- 
mained in  possession  until  his  death,  denying  the  mortgage  debt, 
and  that  the  property,  or  what  remains  of  it,  passed  to  the  hands 
of  his  said  administrator,  who  claims  the  same,  and  denies  that 
there  is  any  debt  due  under  the  mortgage,  and  that  he  can 
make  or  return  no  inventory  of  the  same,  until  he  can  obtain 
possession  of  the  same  by  legal  process,  or  otherwise,  and  for 
this  purpose  he  submits  himself  to  the  direction  of  the  court. 

To  this  answer  a  replication  was  filed,  reiterating  the  former 
allegations  as  to  the  existence  of  the  debt,  and  the  legal  insuffi- 
ciency of  the  receipt  to  discharge  it,  stating,  in  detail,  the  for- 
mer proceedings,  and  setting  out  and  relying  upon  the  decision 
of  this  court  on  the  former  appeal,  and  the  order  remanding 
the  cause,  and  insisting  on  the  sending  and  trial  of  said  issues 
with  the  appellant,  as  surviving  executor,  as  the  sole  party 
thereto.  And  said  orphans  court,  by  their  order  of  the  13th  of 
September,  1848,  ordered  that  the  said  issues  should  be  trans- 
mitted for  trial,  and  that  the  appellant,  as  said  surviving  execu- 
tor, should  be  the  party  defendant  thereto.  From  this  order 
the  present  appeal  is  taken. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spence,  Ma- 
ORUDER,  Martin  and  Frick,  J. 

By  R.  Johnson  and  McMahon,  for  the  appellants,  who 
insisted: 

1st.  That  as  the  said  petition,  and  the  issues  prayed  for  under 
it,  did  not  relate  to  any  debt  due  by  the  said  appellant,  as  exe- 
cutor, nor  to  any  assets  of  the  estate  in  his  hands,  but  solely  to 
a  debt  due  and  claimed  from  his  said  co-executor,  Damdy  and 
denied  by  said  David,  and  to  the  properly  mortgaged  therefor, 
remaining  in  the  possession  of  said  Davidy  until  his  death,  and 
passing,  at  his  death,  to  his  administrator  holding  possession  of 
the  same,  and  contesting  said  debt;  and  as  the  said  issues  relate 
exclusively  to  tlie  existence  of  said  debt,  the  result  of  the  death 
of  the  said  Davidy  by  the  removal  of  the  party  to  be  charged 


Digitized  by 


Google 


36  CASES  IN  THE  COURT  OF  APPEALS 

Marrioit,  £zo*r  of  McKiin,  m.  Handy  and  wife,  tt,  «/.— 1649. 

with  said  debt^  was  to  render  the  trial  of  said  issues,  against 
the  appellant  alone,  unnecessary,  as  insufficient  to  bind  the 
party  to  be  charged  with  the  finding  under  said  issues,  or  the 
results  thereof,  and  unauthorised  by  the  acta  of  Assembly,  rela- 
tive to  such  issues. 

2nd.  That  even  if  this  were  not  so,  the  whole  object  of  this 
proceeding  as  to  the  appellant,  the  co-executor,  have  been  sub- 
stantially gratified,  and  the  trial  of  said  issues,  as  to  him,  ren- 
dered unnecessary  and  legally  improper,  by  his  aforesaid  an- 
swers and  return,  and  his  submission  thereby,  to  any  order  of 
the  court,  might  deem  it  proper  to  pass,  as  to  the  collection  of 
said  debt,  and  the  recovery  or  return  of  said  property. 

3rd.  That  under  the  altered  state  of  the  case,  produced  by 
the  death  of  said  David,  and  the  aforesaid  answer  and  return 
of  the  appellant,  the  former  decision  of  this  court  was  not  con- 
clusive as  to  the  right  of  the  petitioners  to  the  trial  of  said  is- 
sues, after  said  occurrences;  or  as  to  their  right  to  the  trial  of 
them  as  against  the  appellant,  as  the  sole  party  defendant. 

Handt  and  Nelson,  for  the  appellees,  insisted : 
1st.  From  all  the  circumstances  of  this  case,  as  disclosed  by 
the  record  of  the  proceedings,  the  said  appellees  and  petitioners 
are  legally  entitled,  as  a  matter  of  right,  to  have  their  issues 
aforesaid  sent  to  Baltimore  county  court,  as  a  court  of  law  for 
city  business,  for  trial,  against  the  said  William  H.  Marriott, 
said  surviving  executor  of  said  John  McKim,  Jr.,  and  this 
court  must  affirm  the  said  decree  and  order  of  the  said  orphans 
court,  bearing  date  the  13th  of  September,  1848,  the  same  be- 
ing in  compliance  with  the  said  decree  of  this  court,  passed  in 
this  cause,  bearing  date  the  30th  of  March,  1848,  and  made  a 
part  of  this  record  of  appeal. 

2nd.  This  court,  by  its  decree  passed  in  the  said  former  appeal, 
having  directed  the  said  issues  to  be  sent  to  Baltimore  county 
courts  aforesaid;  for  trial,  with  directions  to  said  orphans  court 
to  make  the  said  William  H.  Marriott  a  party  to  the  said  is- 
sues, and  for  such  other  and  further  proceedings  as  might  be 
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jiut  and  necessary,  the  question  presented  by  this  appeal  is  not 
now  an  open  question,  the  same  being  res  adjudiccUa, 

Maoruder,  J.  9  delivered  the  opinion  of  this  court. 

What  was  decided  by  the  court;  on  the  former  appeal  be- 
tween these  parties,  will  appear  by  the  decree  then  passed,  and 
not  by  a  reference  to  the  points  made  and  argued  by  either  of 
the  parties.  This  court  determined,  and  could  only  determine, 
that  so  much  of  the  order  of  the  court  below  ^^as  excluded  the 
said  William  H.  Marriott  from  being  a  co-defendant  in  the 
trial  of  said  issues  in  said  county  court,  be  reversed,  and  simply 
directed  the  said  oiphans  court  to  make  the  said  William  H. 
Marriott  a  party  to  the  said  issues,  to  be  sent  and  tried  in  the 
said  county  court." 

Touching  any  other  matters  in  controversy  between  these 
parties,  the  court  intimated  no  opinion.  It  was  simply  a  de- 
cision by  this  court,  that  in  the  trial  of  issues  like  these,  it  is 
usual  and  proper  to  make  all  the  executors  parties  to  defend, 
and  in  this  case  the  usual  practice  should  not  be  dep&rted  from. 
It  did  not,  and  could  not  provide  for  events  not  to  be  foreseen; 
such  as  the  death  of  any  of  the  persons,  by  the  decree  required 
to  be  made  parties.  * 

The  death  of  McKimy  the  other  executor,  certainly  puts  it 
out  g(  the  power  of  the  court  below  to  name  the  original  par- 
ties as  the  parties  when  the  issues  are  to  be  tried,  to  make  Mar- 
riott a  co-defendant,  as  the  individual  whose  co-defendant  he 
was  to  be,  can  no  longer  be  associated  with  him,  and  especially 
as  this  court  was  bound  to  know  that  Matriott  was,  in  interest y 
a  co-plaintiff. 

It  is  insisted  by  the  appellant,  that  although  it  might  be  pro- 
per, while  the  other  executor  was  alive,  to  make  the  appellant 
a  co-defendant,  yet,  in  the  trial  of  the  matters  now  in  contro- 
versy, (if  a  trial  of  them  has  not  become  unnecessary,)  he  can- 
not, with  any  propriety,  be  made  sole  defendant,  if  a  defendant 
at  all.  Surely,  in  oider  to  decide  this  simple  question,  it  is  not 
necessary  for  us  to  examine  all  the  matters  in  controversy, 
which  have  existed,  or  may  arise  between  these  parties.     Is- 
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sues  are  to  be  directed  and  tried,  when  the  facts  in  issue  must 
be  ascertained  before  the  court  can  pass  any  order  properly  re- 
quired of  it,  and  when  the  court  is  authorised  to  pass  some  order 
grounded  in  whole  or  in  part  upon  the  facts  to  be  found  and 
ascertained  by  the  trial  of  the  issues. 

What  is  the  matter  of  complaint  in  this  case?  Simply  that 
one  of  the  executors  (the  one  now  deceased,)  was  indebted  to 
the  testator  at  the  time  of  his  death,  and  to  secure  the  paymeat 
of  that  debt,  had  executed  a  mortgage  to  the  creditor,  and  that 
of  this  debt,  and  of  the  property  conveyed  by  the  mortgage, 
no  notice  was  taken  by  the  executors,  in  their  inventory,  of  the 
property  or  lists  of  debts  due  to  the  deceased  returned  by  them 
to  the  orphans  court.  The  executors  answered,  and  set  forth 
their  reasons  for  not  returning  a  debt  which,  as  they  supposed, 
had  no  longer  existence.  Issues  were  directed,  and  the  next 
matter  in  dispute  was,  whether  Marriott,  who  was  an  executor, 
though  not  the  debtor  executor,  should  be  a  party  defendant. 
Of  this  question  this  court  has  disposed,  as  stated  already. 
McKim,  who,  by  the  order  of  this  court,  was  to  be  a  defen- 
dant, has  died,  and  now  the  question  is,  who  can  properly  be 
defendants  in  the  trial  of  these  issues,  if,  for  reasons  hereafter 
to  be  stated,  it  be  not  unnecessary  to  try  them? 

It  would  seem  that  a  trial  of  those  issues  is  quite  unneces- 
sary. If,  in  the  trial  of  them,  Marriott ,  and  Marriott  alone,  is 
to  be  a  party  defendant,  no  verdict  which  could  be  rendered, 
would  establbh  the  claim  against  the  estate  of  David  T.  Mc- 
Kiniy  no  person  having  an  interest  in  that  estate  being  a  party 
to  the  trial. 

If  it  be  said  that  Marriott  was  bound  to  return  the  debt  be- 
fore the  death  of  his  co-executor,  the  answer  is,  that  there  is 
now  no  such  question  before  the  court  below,  such  a  question 
can  only  rise  in  an  action  upon  his  testamentary  bond,  or  in 
some  other  form  to  be  instituted  elsewhere.  If  it  be  contended 
that  the  trial  of  those  issues  is  necessary  to  enable  the  court  be- 
low to  decide  whether  Marriott  ought  not  now  (and  wh^n  he 
is  sole  executor,)  to  be  directed  to  make  such  a  return,  the  an- 
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swer  is,  tbat  any  such  order  has  become  unnecessary^  inasmuch 
as  the  return  has  been  made  by  him. 

It  has  been  said,  indeed,  that  the  return  now  made  is  defec- 
tive, inasmuch  as  it  does  not  state  whether  the  debt  is  sperate. 
The  appellant  says,  and  this  is  no  where  denied,  that  he  con- 
scientiously believes  that  the  debt  does  not  exist,  and  he  believes 
that  the  debt  does  not  exist,  and  he  believes  it  because  the  cre- 
ditor, in  his  life  time,  so  informed  him,  and  he  has  seen  a  re- 
ceipt in  full  execuied  by  him.  It  would  be  difficult  to  say  of 
such  a  debt,  that  it  is  either  sperate  or  desperate.  The  case, 
indeed,  is  a  very  extraordinary  one.  It  is  not  denied  that  the 
debt  has  been  paid.  If  the  creditor  is  to  be  believed,  he  has  de- 
clared it  in  conversation,  and  also  in  the  form  of  a  receipt  in 
full,  and  it  will  be  a  singular  issue,  if,  in  the  trial  of  it,  each 
party  is  to  rely  on  the  testimony  of  the  other,  to  discredit  his 
own  declarations.  There  seems  to  be  a  misconception  of  the 
order  of  this  court  passed  on  the  former  appeal,  which,  it  seems 
to  be  thought,  took  from  the  court  below  the  power,  in  any 
respect,  to  change  their  order,  further  than  by  directing  the 
name  of  William  H,  Marriott  to  be  inserted  in  it  as  a  co- 
defendant.  This  surely  is  a  mistake.  This  court  has  never 
decided  that  a  trial  of  those  issues  is  necessary,  in  order  to  the 
correct  determination  of  the  matters  in  controversy  between  the 
parties.  It  has  decided  nothing,  except  that  William  H.  Mar- 
riott ought  to  be  a  co-defendant.  To  make  the  decree  upon 
the  former  appeal  intelligible,  it  may  be  likened  to  li^  proceden- 
do issued  in  any  other  case  which  directs  the  court  below  to 
proceed  in  the  cause  as  if  no  trial  had  taken  place,  or  any  ap- 
peal had  been  prosecuted.  Yet  no  body  doubts  that,  notwith- 
standing the  words  of  such  a  writ,  the  court  below,  when  in 
possession  of  the  case,  can  change  entirely  the  issues,  may 
make  a  new  case,  can  convert  an  action  of  slander  into  an  ac- 
tion of  trover,  or  upon  a  promissory  note,  and  therein  is  mani- 
fested no  disobedience  to  the  superior  court;  so,  upon  the  return 
of  this  case  to  the  orphans  court,  other  issues  might  be  found 
necessary;  and  if  so,  might  rightfully  be  added,  or  the  petition 
might  be  altered,  and  this  might  require,  in  order  to  its  deter- 
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mination;  other  issues  to  be  fiamed.  Indeed,  according  to  the 
argument  for  the  petitioners,  a  change  of  (he  issues  is  necessary, 
for  now  the  thing  of  which  he  complains  is  not  that  no  return 
of  the  alleged  claim  has  been  made,  but  that  the  return  is  not 
in  every  respect  conformable  to  the  act  of  Assembly. 

The  truth  is,  that  pending  the  controversy  which  gave  rise 
to  these  issues,  the  case  has  been  changed,  and  is  like  a  case 
sent  back  by  a  proceeding,  in  which,  pending  the  appeal,  or  in 
consequence  of  the  decision  of  the  court  above,  the  party  im- 
pleaded has  done  everything  which  he  is  required  by  his  ad- 
vei-sary  to  do. 

It  is  made  known  to  us,  by  the  parties,  that  the  controversy 
is  between  members  of  the  family  of  Mr.  McKim,  claiming 
as  legatees,  and  his  executors,  the  former  alleging  that  a  debt 
due  from  one  of  the  executors  to  the  testator,  ought  to  be  re- 
turned to  the  orphans  court,  and  the  other  relying  on  31r,  Mc- 
Kim^s  receipt  for  the  debt.  Its  genuineness  is  not  questioned, 
nor  is  a  doubt  intimated  that  the  testator,  when  he  executed 
it,  understood  its  contents.  The  truth  of  the  matter  allied  by 
the  testator  himself,  is  the  only  thing  denied,  and  the  only 
question  between  the  parties  seems  to  be,  whether  this  receipt, 
although  it  may  have  been  executed  by  the  creditor  himself, 
with  a  knowledge  of  its  contents,  and  of  his  own  free  will,  is 
to  have  all  the  effect  which  it  seems  to  be  admitted  it  would 
have  had,  if,  when  the  creditor  signed,  he  had  also  sealed  it. 
Without  undertaking  to  decide  a  question  which  is  not  before 
us,  we  have  stated  what  it  seems  the  question  really  is^  and 
will  add  a  reference  to  1^^  Oreetdeaf  on  Evidence j  sec.  305, 
and  the  authorities  there  cited. 

The  petition  which  gave  rise  to  this  appeal,  was  filed  by  the 
appellees  on  the  19th  June,  1848.  It  makes  known  to  the  court 
the  death  of  David  T.  il/c^«m,and  asks  that  the  issues  afore- 
said, as  framed  by  petitioners,  may  be  transmitted  to  Baltimore 
county  court  for  trial,  and  that  WiUiam  H.  Marriotty  as  sur- 
viving executor  of  John  McKim ^  Jr.y  be  made  defendant  there- 
in. This  petition  is  answered  by  Marriott^  who  therein  states 
what  he  has  done  since  the  death  of  his  co-executor.     He  has 
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done  tbat  which  the  original  petition  required  to  be  done,  and, 
therefore,  a  trial  of  the  issues  is  unnecessary.  To  this,  there 
is  a  replication  which  shows  that  the  matter  in  controversy, 
and  the  admissions  made  by  the  parties,  requires  no  matter  of 
fact  to  be  astertained,  the  simple  question  in  the  case  being 
whether  a  receipt  in  full,  given  by  a  father  to  his  son,  is  mcdum 
pactum.  It  is  certainly  no  question  whether  the  mortgagee 
can  claim  both  the  mortgage  debt  and  the  mortgaged  premises. 
If  the  mortgagee  chooses  to  be  satisfied,  and  acknowledge,  by 
competent  testimony,  that  he  has  received  the  debt  in  full,  this 
is  usually  treated  as  an  equitable  release  of  the  mortgaged  pre- 
mises; and  the  absence  of  a  formal  release,  and  under  seal, 
certainly,  under  such  circumstances,  could  not  make  it  the 
duty  of  the  executors  to  return  the  mortgaged  premises  as  a 
part  of  the  property  of  their  deceased  testator,  to  be  distributed 
among  his  legatees. 

The  court  below,  therefore,  in  its  order  of  September, 
1848,  erred  in  directing  those  issues  to  be  transmitted  to  the 
county  court  for  trial,  notwithstanding  the  death  of  David  T. 
McKim,  and  the  return  then  made  by  the  surviving  executors, 
and  that  in  the  trial  of  those  issues,  William  H.  Marriott ^  as 
the  surviving  executor  of  John  McKim ^  Jr.j  be  defendant. 
This  court  will  sign  a  decree  reversing  the  order  with  costs,  and 
dismissing  bill. 

DECREE  REVERSED. 


William  B.  Dail,  vs.  Devereux  Traverse. — June,  1849. 

The  10th  Motion  of  the  act  of  1799,  oh.  79,  requiring  sherifi^  and  other  offi- 
cers, in  cases  of  iujnnctions  issued  to  preyent  their  selling  personal  property 
taken  in  elocution,  to  return  the  same  to  the  party  from  whom  it  was  taken, 
does  not  require  nor  warrant  such  officer  to  return  money  receircd  from 
the  sale  of  such  property  so  taken,  to  the  person  oo  whose  property  the  levy 
6  V.8 
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was  made,  where  such  sale  has  been  coosummated  anterior  to  the  issaio^ 
of  the  injunction. 
A  sheriff  sold  personal  property  under  an  execution,  and  received  the  money 
therefor.  An  injunction  then  issued  suspending  further  proceedings  under 
the  fi.  fa.,  "  until  the  further  order  of  the  court."  Afterwards,  upon  ap- 
plication of  the  party  whose  property  had  been  so  sold,  the  county  court 
passed  an  order  directing  the  sheriff  to  pay  said  proceeds  over  to  him. 
Held  :  that  there  was  error  in  this  order,  because  the  injunction  had  not 
been  made  perpetual. 

Appeal  from  Dorchester  county  court. 

A  writ  ofji.fa.  was  issued  out  of  said  county  court  on  the 
24th  of  April,  1844,  upon  a  jucJgment  recovered  in  said  court 
by  Wm,  Conner,  as  administrator  of  Wm.  Conner^  deceased, 
for  the  sum  of  $5,529,  and  $159.27  costs.  This  writ  was  laid 
upon  certain  negroes,  the  property  of  Traverse,  the  defendant 
in  the  judgment,  which  were  sold  by  one  Thomas  Haywardy 
as  agent  of  said  Traverse,  with  the  permission  of  the  sheriff, 
with  the  understanding  and  agreement  of  said  Traverse  and 
Hayward,  that  the  proceeds,  amounting  to  $2,000,  should  be 
paid  said  sheriff,  on  account  of  said  execution,  which  was  ac- 
cordingly done.  Afterwards,  on  the  20th  of  June,  1844,  Tra- 
verse, the  defendant  in  the  judgment,  filed  his  bill  on  the  equity 
side  of  said  court,  setting  up  certain  equities  against  said  judg- 
ment, which  it  is  not  material  to  state,  and  averring  that  nothing 
was  due  on  account  thereof,  and  praying  for  an  injunction  re- 
straining the  further  execution  of  said  judgment;  and,  on  the 
same  day,  an  injunction  was  granted,  directed  to  Wm,  B,  Daily 
the  sheriff,  and  Conner y  the  plaintiff,  enjoining  them  from  is- 
suing or  enforcing  any  execution  on  said  judgment  ^' until  the 
further  order  of  this  court."  This  injunction  was  duly  served 
upon  the  sheriff. 

On  the  14th  of  April,  1845,  Conner y  the  plaintiff,  moved  the 
court  for  a  rule  upon  the  sheriff  to  make  return  of  the  money 
received  by  him,  as  above  stated,  and  to  show  cause  why  he 
has  not  paid  the  same  over  in  part  satisfaction  of  said  execution. 
On  the  2nd  of  June  following,  the  court  discharged  this  rule^ 
and  on  the  13th  of  October  following,  the  defendant,  Traversey 
applied  to  the  court  for  a  rule  upon  the  sheriff^  to  shew  cause 
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why  the  said  sum  of  money;  remainiDg  in  bis  handS;  should 
not  be  applied  for  the  benefit  of  said  applicant;  stating  in  his 
application  the  facts  above  stated  in  relation  to  the  injunction. 
The  sheriff  resisted  this  motion,  among  other  reasons,  on  the 
ground  that  said  money  was  received  by  him  in  his  individual 
capacity,  and  not  by  virtue  of  his  ofiice;  and  further,  that  he 
would  be  liable  to  pay  the  same  over  to  the  plaintiff  in  the  judg- 
ment, whenever  the  said  injunction  should  be  dissolved.  But 
the  court  (Goldsborough,  A.  J.,)  passed  an  order  directing 
the  sheriff  to  pay  said  sum  over  to  the  defendant,  JYaverse. 
From  this  order  the  sheriff  appealed. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spence,  Ma- 
GRUDER,  Martin,  and  Prick,  J. 

James  A.  Stewart,  for  the  appellant,  insisted: 
That  the  sheriff  held  the  money  in  his  individual  capacity, 
and  was  not  subject  to  the  summary  order  of  the  court,  and 
that  the  only  remedy  against  him  was  by  a  regular  suit  or  action 
at  law. 

Le  Compte,  for  the  appellee,  contended: 

That  by  the  injunction,  the  right  of  the  sheriff  over  the  pro- 
perty of  the  appellee  ceased,  and  he  was,  therefore,  entirted  to 
have  again  the  said  property,  and  the  money  for  which  said 
negroes  had  been  sold. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

It  appears  by  the  record  before  us,  that,  on  the  24th  of  April, 
1844,  a  ^eri  facias  issued  out  of  Dorchester  county  court,  to 
the  sheriff  of  that  county,  on  a  judgment  in  said  court  rendered 
against  Devtn-eux  Traverse,  in  favor  of  Wm,  Conner,  admin- 
istrator of  Wm.  Conner,  deceased,  for  $5,529,  and  ^159.27 
costs.  That  intermediate  the  issuing  of  the  said  execution  and 
the  20th  of  June,  1844,  when  an  injunction  issued  suspending, 
until -the  further  order  of  the  court,  all  further  proceedings  un- 
der the  fieri  facias y  Wm.  B.  Dail,  the  sheriff  of  the  county, 
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to  whom  the  execution  was  delivered;  bad  levied  the  same 
upon  certain  negroes  of  Devereux  Traverse,  and  that  by  agree- 
ment between  the  sheriflf  and  TraversCy  a  certain  Thomas 
Hayward,  the  agent  of  Traverse,  had  sold  the  negroes,  and 
paid  to  the  sheriff  the  sum  of  $2,000,  the  proceeds  of  sale  on 
account  of  the  execution.  The  bill  of  complaint,  on  which 
the  injunction  issued,  denied  that  anything  was  due  on  the 
judgment;  and  it  no  where  appears  in  the  record  that  the  in- 
junction is  not  still  in  full  force. 

On  the  14th  of  April,  1845,  Conner,  the  administrator,  filed 
his  petition  in  the  county  -court,  praying  that  a  rule  might  be 
laid  upon  the  sheriff,  to  make  a  return  of  tlie  amount  of  money 
so  received  by  him,  and  to  show  cause  why  the  same  had  not 
been  paid  over  in  satisfaction  of  the  execution.  To  which  ap- 
plication the  sheriff  made  a  return  showing  the  amount  by  him 
received,  as  aforesaid,  and  that  it  remained  in  his  hands,  ready 
to  be  paid  over  or  applied  as  the  county  court  might  direct. 
The  rule  to  show  cause  was,  on  the  2nd  of  June,  1845,  dis- 
charged. Upon  what  ground  the  court's  decision  was  made, 
does  not  appear;  but  it  is  presumed  that  it  deemed  it  improper 
to  pass  the  order  required,  during  the  continuance  of  the  in- 
junction. 

On  the  30th  of  October,  1845,  Devereux  Traverse  applied 
to  the  county  court  for  a  rule  upon  the  sheriff,  to  show  cause 
why  the  said  sum  so  remaining  in  his  hands,  should  not  be  paid 
to  the  applicant,  or  otherwise  appropriated  to  his  benefit;  and 
on  the  seventh  day  of  November  following,  the  county  court 
ordered  that  the  said  sura  of  money  be  paid  over  to  the  said 
Devereux  Traverse.  From  that  order  the  present  appeal  hath 
been  brought  before  this  court,  by  Wm.  J5.  Dail,  the  sheriff. 
If  the  injunction  had  been  made  perpetual,  the  order  appealed 
from  would  have  received  our  entire  approval,  as,  under  the 
circumstances  in  which  the  money  came  to  his  hands,  the 
sheriff  would  not  have  been  listened  to  for  a  moment,  in  saying 
that  it  was  not  received  by  him  in  his  ofiicial  capacity.  To 
countenance  such  a  denial,  would  be  a  precedent  of  dangerous 
tendency,  and  would  give  sanction  to  a  gross  violation  of  ofB- 
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cial  faith  and  duty^  not  to  say  to  a  fraud.  If  this  order  can  be 
sustained  at  all,  it  must  rest  for  its  support  upon  the  10th  section 
of  the  act  of  1799,  ch.  79,  which  declares,  "and  whereas  it 
sometimes  happens  that  an  injunction  from  the  court  of  chan- 
cery prevents  the  sheriff  from  proceeding  to  sell,  after  he  hath 
taken  in  execution  property  of  a  perishable  nature,  and  doubts 
are  entertained  respecting  the  power,  duty  and  liability  of  the 
sheriff,  and  whatever  the  law  may  be,  great  inconveniences 
must  arise  to  one  of  the  parties,  or  to  the  sheriff,  whether  the 
injunction  be  afterwards  dissolved,  or  decreed  to  be  perpetual; 
be  it  enacted,  that  in  case  any  injunction  from  the  court  of 
chancery  shall  hereafter  issue,  to  prevent  a  sheriff  or  other  officer 
from  selling  personal  property  taken  in  execution,  immediately 
on  the  service  of  such  injunction  on  the  sheriff  or  other  officer, 
he  shall  deliver  back  the  property  so  taken  in  execution,  to  the 
party  from  whom  it  was  taken,  and  shall  not  be  answerable  to 
the  plaintiff  or  plaintiffs  at  law,  on  account  of  the  same;  and 
in  all  cases  where  personal  property  hath  been  taken  in  execu- 
tion, and  the  sheriff  or  other  officer  hath  been  prevented ,  by 
injunction  from  the  chancery  court,  from  selling  the  same,  the 
sheriff  or  other  officer  may  deliver  the  same,  if  in  his  posses- 
sion, to  the  party  from  whom  it  was  taken,  and  shall  not  be 
answerable  for  the  same  to  the  plaintiff  or  plaintiffs  at  law." 

It  is  apparent  that  this  enactment  did  not  require  nor  warrant 
a  sheriff  or  other  officer,  who  had  received  money  from  a  sale 
of  personal  property  taken  under  ^  fieri  facias ^  to  return  the 
same  to  the  person  on  whose  property  the  levy  was  made,  where 
such  sale  had  been  consummated  anterior  to  the  issuing  of  the 
injunction.  The  money  received  by  the  sheriff  in  this  case, 
remained  in  his  hands  in  the  same  condition  that  it  would  have 
done  had  the  sale  of  the  property  from  which  it  resulted,  been 
made  by  the  Sheriff  himself,  in  conformity  to  all  the  formali- 
ties required  by  law;  unless  a  party  to  the  suit  having  a  right 
to  object  thereto,  saw  fit  otherwise  to  regard  it.  The  plaintiff 
to  the  judgment  against  Traverse  raised  no  such  objection,  and 
the  defendant  would  not  be  heard  in  making  it,  the  sale  having 
been  made  by  his  agent,  and  the  proceeds  thereof  paid  to  the 
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sheriff^  under  his  sanction.  Had  the  injunction  been  decreed 
to  be  perpetual,  then  would  the  court's  order  in  favor  of  Tra- 
verse^ have  been  appropriately  passed:  or,  if  the  injunction  had 
been  dissolved,  Conner^ s  administrator  could  have  required  the 
court  to  have  awarded  a  similar  order  in  his  behalf.  But, 
whilst  the  rights  of  the  parties  were  unadjudicated  in  chancery, 
and  the  injunction  continued  in  force,  the  sheriff  held  the 
money  in  his  hands  as  a  payment  made  to  him  under  the  exe- 
cution, and  for  which  he  was  bound  to  respond  to  the  plaintiff 
in  the  suit  in  which  the  execution  issued,  at  any  moment  that 
the  dissolution  of  the  injunction  might  occur.  It,  hence,  fol- 
lows, that  the  county  court  erred  in  adopting  the  order  appealed 
from.  The  judgment  of  the  county  court  is  reversed,  with 
costs. 

JUDGMENT  REVERSED. 


John  T.  Stewart  and  wife,  and  others,  vs.  Jeremiah 
L.  Pattison,  Exo'r  of  James  Pattison,  and  others. — 
June,  1849. 

By  the  act  of  1798,  oh.  101,  sub.  ch»  11,  sec.  6,  money  given  to  a  child  with- 
oat  a  view  to  a  portion  or  Bettloment,  shall  not  be  deemed  advancement. 

In  proceedings  in  the  orphans  courts,  exceptions  to  testimony  deemed  to  be 
inadmissible,  are  not  required. 

He  who  claims  to  be  a  creditor,  muFt  take  care  to  procure  legal  evidence  of 
the  contract  which  makes  him  such,  for  the  law  will  not  help  him  by  any 
of  its  presumptions.  If  a  man  claims  to  have  lent  money  to  another,  some- 
thing more  is  necessary  than  proof  of  the  delirery  of  the  money,  for  this 
ftima  facie  is  only  proof  of  payment. 

If  money  is  delivered  by  a  parent  to  a  child,  it  will  be  presumed  to  be  an  ad. 
vancement  or  gift. 

A  child  who  has  received  any  advancement  from  his  father,  in  his  life  time, 
is  bound  to  bring  such  advance  into  hotch-pot  only  in  case  of  actual  or  total 
intestacy. 

A  testator  gave  legacies  to  several  of  his  children,  adding  thereto  the  words* 
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**  and  no  more  of  my  eatafe,"  Held  :  that  these  words  cannot  have  the 
effect  to  exclude  such  children  from  participating  in  the  undisposed  of  resi. 
due  of  the  estate ;  neither  can  thej  give  such  residue  by  implication  to  the 
other  children,  to  whose  legacies  no  such  restriction  was  annexed. 

A  man  must  dispose  of  his  property  in  his  will,  by  saying  expressly,  or  by 
necessary  implication,  to  whom  it  shall  go;  not  by  declaring  to  whom  it 
shall  not  go.     The  law  will  not  sanction  a  disposition  in  this  latter  mode. 

The  law  docs  not  conclude,  that  because  a  man  has  determined  to  disinherit 
one  child,  he  means  that  all  the  rest  of  his  children  should  be  his  residuary 
legatees.  The  act  of  disinheriting  a  child,  is  one  which  the  law  cannot 
regard  very  favorably. 

The  words  **  no  more  of  my  estate,"  if^y  be  rejected  as  surplussage.  They 
evidence  an  intent;  but  a  mere  intention  will  not  exclude  the  children  to 
whose  legacies  they  arc  annexed,  from  their  shares  of  the  residuum  of  the 
estate. 

The  orphans  court  excluded  a  child  from  any  share  of  the  residue  of  the  per. 
sonal  estate  in  the  hands  of  the  executor,  because  they  were  of  opinion  that 
a  conveyance  of  a  tract  of  land  to  him,  by  the  testator,  was  an  advance- 
ment, and  greater  in  value  than  a  share.     Hbld  : 

That  this  was  error.  With  the  real  estate  of  the  deceased,  when  and  how  he 
has  disposed  of  it  to  his  children,  the  orphans  court  has  no  concern.  In  a 
different  form,  and  in  a  different  forum,  controversies  in  regard  to  the  real 
estate,  must  be  settled. 

A  testator  gave,  by  his  will,  to  two  of  his  daughters,  $1,500  each,  to  be  paid 
them  by  their  brother,  to  whom  he  devised,  by  the  same  will,  certain  real 
estate,  which  he  aflerwards  conveyed  to  such  brother  by  deed.  Held  :  that 
these  daughters  were  not  entitled  to  have  this  sum  paid  them  out  of  the 
residue  of  the  personal  estate,  If  payable  at  all,  it  must  be  claimed  (^ the 
devisee,  who,  by  the  will,  is  required  to  pay  it. 

Appeals  from  the  orphans  court  of  Dorchester  county. 

The  several  appeals  in  this  case  were  taken  from  an  order  of 
said  orphans  court,  distributing  the  personal  estate  of  James 
PaUisoU)  late  of  said  county,  deceased,  who  died  in  the  month 
of  September,  1844,  leaving  a  last  will  and  testament  executed 
on  the  9th  of  November,  1836,  upon  the  construction  of  which^ 
most  of  the  questions  involved  in  the  case  arose. 

The  testator,  after  directing  his  debts  to  be  paid,  devised  and 
bequeathed  as  follows:  "  J/em  2nd.  I  give  unto  my  son,  .^rc- 
fMoh  L.  Pattisonj^W  the  lands  I  hold,  lying  and  being  in  the 
county  aforesaid,  on  Slaughter  creek,  called  ^^Elysian  Fleldsy^^ 
or  by  any  other  name  they  may  be  called,  to  him  and  his  heirs 
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forever,  provided  the  said  Jeremiah  should  pay,  or  cause  to  be 
paid  unto  his  sisters,  Ann  Elizabeth,  and  Margaret  W.  Pat- 
iisoUi  the  sunr)  of  $3,000,  say  to  each  $1,500,  to  be  paid  in 
manner  as  follows:  one  fourth  in  six  months  after  my  decease, 
and  one  other  fourth  in  twelve  months,  &c.,  the  balance,  being 
$1,600,  to  be  paid  in  two  years  from  my  decease,  if  demanded, 
with  interest  on  the  whole  till  paid,  and  I  give  unto  my  son, 
Jeremiah y  no  more  of  my  estate.  Item  3rd.  I  give  unto  my 
son,  WiUiam  H.  Pattison,  the  farm  I  now  live  on,  with  all 
the  improvements  thereon,  al^  all  other  lands  that  I  have  given 
away  to  him  and  his  heirs  forever,  provided  he,  the  said  WU- 
Ham  H.y  should  pay  over  unto  his  sisters,  namely,  Emily  W. 
Pattison,  Henrietta  J.  Pattison,  Sarah  Caroline  Paitison, 
and  Martha  Gara  Pattison,  the  sum  of  $2,000,  to  each  $500, 
to  be  paid  in  four  equal  instalments,  annually,  clear  of  interest. 
I  also  give  unto  my  son,  William  H.  Pattison,  a  negro  boy 
called  Peter  Slater,  and  no  more  of  my  estate.  Item  ith,  I 
give  unto  my  daughter,  Sarah  Caroline,  my  large  brick  house, 
in  the  town  of  Cambridge,  with  all  the  lot,  &c.,  annexed 
thereto,  except  the  store  house  and  doctor's  shop,  as  now  en- 
closed, which  I  give  unto  my  youngest  daughter,  Martha  Gara 
Pattison,  to  each  of  them  and  their  heirs  forever.  Item  Sth. 
I  give  unto  my  daughter,  Mary  Ann,  who  intermarried  with 
James  Bryan,  $1,  and  no  more  of  my  estate.  Item  6th.  I 
give  unto  my  daughters,  Ann  E.  Pattison  and  Margaret  W. 
Pattison,  $500  to  each,  to  be  paid  out  of  my  estate,  in  addi- 
tion to  the  amount  their  brother,  Jeremiah,  will  have  to  pay 
them,  and  no  more  of  my  estate.  It  is  further  my  will  and 
desire,  that  all  my  daughters,  as  long  as  they  remain  single  or 
unmarried,  should  have  room  or  privilege  in  either  of  the  man- 
sion houses  mentioned  to  Jeremiah  and  WiUiam  Pattison^ 
also  privileges  of  yard,  kitchen,  (fee,  without  molestation  or 
hindrance.  Item  7th'  I  do  hereby  constitute  and  appoint  my 
two  sons,  viz:  Jeremiah  and  William  H.  Pattison,  my  whole 
and  sole  executors  of  this  my  last  will  and  testament.  In  wit- 
ness whereof,"  &c. 
On  the  22nd  of  May,  1838,  after  the  execution  of  the  above 
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will,  the  testator  executed  a  deed  conveying  to  his  son,  Jere- 
miahy  the  same  tract  of  land  which  he  had  devised  to  him  by 
his  will.  This  deed  recites,  "  that  in  consideration  of  the  natural 
love  and  affection  which  he,  the  said  James  Paitison,  hath 
and  beareih  unto  the  said  Jeremiah  L.  Pattison^  his  son,  as 
also  for  the  better  support,  maintenance,  livelihood  and  prefer- 
ment of  him,  the  said  Jeremiah  L,  Pattison,  and  also  in  con- 
sideration of  the  sum  of  $20,"  &c. ,  "  the  said  James  Pattison 
hath  given,  granted,"  &c.,  ^*unto  the  said  Jeremiah  L,  Pat- 
ttsorty  his  heii^  and  assigns  forever,  from  and  after  the  natural 
life  of  him,  the  said  James  Patiison,  all  and  singular,"  &c., 
*^that  tract,"  &c.,  '^of  land  lying,"  &c., ''  called  and  known 
by  the  name  of  ^Elysian  Fieldsy^^^  &c.,  *•' containing  nine 
hundred  and  ninety-four  and  one-half  acres,  more  or  less," 
**and  the  rents,  issues  and  profits  of  all  and  singular  the  said 
land  and  premises,  with  their  appurtenances,  from  and  after  the 
natural  life  of  him,  the  said  Jam£s  Pattison.^^  **  To  have  and 
to  hold  the  same,"  <fcc.,  "from  and  after  the  natural  life  of 
him,  the  said  James  Patiisouy  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  him,  the  said  Jeremiah  L,  Pattison^ 
his  heirs  and  assigns  forever,  from  and  after  the  natural  life  of 
him,  the  said  Jam^s  Pattison^  as  aforesaid." 

The  testator  left  all  the  children,  mentioned  in  his  will,  sur- 
viving him,  except  ^^Martha^'^  who  died  a  minor,  intestate, 
and  without  issue,  before  the  death  of  her  father,  and  also  a 
widow,  Sarah  Pattison,  to  whom  the  testator  was  married  after 
the  execution  of  his  will,  but  by  whom  he  had  no  children. 
The  above  children  were  the  sole  next  of  kin  and  heirs  at  law 
of  the  testator,  and  of  them,  JeremiaJi  L.yAnriy  and  Margaret y 
now  the  wife  of  James  FookSy  were  children  of  the  testator, 
by  his  first  wife,  and  William  Henry ,  Henrietta,  now  the  wife 
of  John  T.  Stewart,  Mary  Ann,  wife  of  James  Bryauy  Emily, 
wife  of  William  Birklyy  Caroline  and  Martha,  his  children 
by  a  second  wife. 

The  executors  named  in  the  will,  took  upon  themselves  the 
execution  of  their  trust,  but  before  completing  the  same,  one 
of  them,  William  Henry,  died  intestate,  and  without  issue, 
7         v.8 
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leaving  the  said  Jeremiah  surviviog  executor,  who  proceeded 
to  settle  up  the  estate,  and  there  remaining  a  surplus  in  his  hands 
amounting  to  $24,500,  on  the  15th  of  December,  1846,  he 
filed  a  petition  in  the  orphans  court  for  a  general  and  detailed 
order,  directing  him  in  what  way,  and  to  whom  he  should  dis- 
tribute said  surplus. 

This  petition  very  fully  and  clearly  sets  forth  the  controverted 
questions  among  the  parties  claiming  said  surplus.  It  states 
that  Jeremiah,  upon  the  execution  of  the  aforesaid  conveyance, 
gave  his  said  father  his  obligation  for  $3,000,  which  amount 
was  all  he  ever  paid  for  said  property  so  conveyed  to  him;  that 
this  property,  at  the  time  of  the  conveyance,  was  worth  about 
$20,000.  That  said  Ann  Pattison  and  Margaret  Fooks  main- 
tain that  they  are  entided,  since  said  conveyance,  to  have  the 
sum  of  $1,500  (which,  by  (he  will,  was  to  be  paid  to  each  of 
them  by  said  Jeremiah,)  paid  them  out  of  the  personal  estate, 
as  legacies,  at  least,  by  implication.  That  the  other  children 
resist  the  right  of  said  Ann  and  Margaret  so  to  be  considered 
as  legatees.  It  further  states,  that  John  T.  Stewart,  the  hus- 
band of  said  Henrietta  y  received  from  the  testator,  in  his  life 
time,  the  sum  of  $2,000,  for  which  the  testator  took  no  obliga- 
tion; that  Stewart  admits  that  the  testator  gave  him  this  sum^ 
but  insists  that  it  was  an  absolute  and  unqualified  gift  to  him, 
and  that  the  same  was  neither  understood  between  him  and  the 
testator  to  be  a  debt,  or  in  the  nature  of  an  advancement,  and 
he,  therefore,  refuses  to  account  for  it  as  a  debt,  and  denies  that 
it  ought  to  be  considered  as  an  advancement,  or  in  any  manner 
to  affect  his  claim,  in  right  of  his  wife,  to  his  full  share  of  said 
surplus.  The  other  children  insist  that  it  is  to  be  considered  as 
an  advancement,  and  in  the  distribution  of  this  surplus,  Stewart 
is  not  to  receive  so  much  on  account  thereof.  That  the  widow 
of  the  testator  insists,  that  this  $2,000  shall  be  collected  as  a 
debt,  and  brought  into  the  estate  for  distribution,  one  third  of 
which  she  claims  as  her  reasonable  part.  Stewart  and  the 
other  children  resist  this  claim  of  the  widow.  It  is  also  in- 
sisted, by  the  other  children,  that  the  said  conveyance  to  Jere- 
miah was  an  advancement,  which  excludes  him  from  any  por- 
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lion  of  the  personal  or  real  estate  of  the  testator,  whilst  he 
maintains  that  said  conveyance  does  not  affect  his  rights  in  any 
distribution  of  the  personal  estate  of  his  father.     Stexoart  and 
wife  contend,  that  this  surplus  is  not  disposed  of  by  the  will, 
and  that  they  are  entitled  to  an  equal  share  thereof,  and  even 
should  the  said  $2,000  be  considered  an  advancement,  inets- 
much  as  it  is  not  equal  or  superior  to  a  share;  in  the  language 
of  the  act  of  1798,  ch.  101,  sub.  ch.  11,  sec.  6,  they  are  not 
to  be  excluded  from  a  full  participation  in  said  surplus.    Whilst 
the  other  children  maintain,  that  if  said  $2,000  be  less  than 
a  share,  that  then  Stewart  and  wife  shall  only  receive  such  a 
sum  as^  with  the  said  $2,000,  shall  make  them  equal  with  the 
other  children,  and  that  the  same  principle  shall  apply  to  said 
Jeremiah,  in  relation  to  his  advancement  under  said  deed 
Stewart  and  wife ,  Birkley  and  wife,  and  Caroline  Pattison  con- 
tend, they,  together  with  the  said  Martha  G.  Pattison^  are 
entitled  to  the  whole  of  this  surplus,  as  legatees  by  implication, 
because  the  said  will  provides  and  declares,  that  the  said  Jere- 
fniah  i.,  William  H,,  and  Ann  Pattison,  and  Margaret 
FookSj  and  Mary  Ann  Bryan,  should  have  no  more  of  the 
estate  of  the  testator  than  what  was  expressly  given  to  them  by 
said  will,  which  contains  no  such  provision  as  to  the  said  Hen- 
riettay  Emily,  Martha  and  Caroline,  and  that  it  was  the  in- 
tention and  design  of  the  testator,  by  such  language  and  dis- 
tribution^ to  give  said  residue  to  them,  they  maintaining  that 
said  testator  having  executed  his  last  will  and  testament,  by 
which  he  appointed  executors  to  settle  his  estate,  died  intestate, 
if  no  part  of  his  personal  estate  but  that,  that  they  are  the 
legatees  entitled  to  receive  the  same,  to  the  exclusion  of  the 
other  children,  or  that  said  surplus  was  vested  in  the  executors 
in  trust,  to  be  paid  over  to  them  as  the  persons  entitled  by  said 
will,  and  by  operation  of  law,  whilst  those  children  who  would, 
by  this  construction,  be  excluded  from  participation  in  said 
estate^  maintained,  that  this  surplus  should  be  distributed  as  if 
the  said  Pattison  had  died  intestate,  and  in  the  distribution  an 
account  of  the  said  advancements  shall  be  taken. 
Sietaart,  in  his  answer  to  this  petition,  in  reference  to  the 
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$2,000;  states,  that  at  the  urgent  and  frequently  expressed 
desire  of  the  testator,  that  defendant  and  his  family  should 
reside  near  the  testator,  and  his  repeated  promises  that  he  would 
give  defendant  between  $2,000  and  3,000,  for  the  purpose  of 
purchasing  a  farm  in  his  neighborhood,  which  he  spoke  of,  de- 
fendant was  induced,  and  did,  in  the  year  1843,  purchase  a 
farm  near  Cambridge^  and  afterwards  called  upon  the  testator 
for  the  promised  assistance,  who  very  promptly  gave  respondent 
the  sum  of  $2,000,  which  was  given  and  received  as  a  gift. 
That  the  testator  at  no  lime  ever  called  on  respondent  for  any 
obligation  for  the  same,  and  that  he  frequently  told  respondent 
that  no  charge  whatever  could  be  made  against  him,  on  ac- 
count thereof,  by  testator's  representatives;  that  it  was  a  gift, 
and  defendant  should  not  be  uneasy  about  it,  as  he  never  could 
be  called  on  to  account  therefor. 

A  large  number  of  depositions  were  then  taken,  in  relation, 
chiefly,  to  the  sum  of  $2,000  given  to  Stewart  by  the  testator. 
The  character  and  effect  of  the  proof  contained  in  these  depo- 
sitions are  sufficiently  stated  in  the  opinion  of  this  court,  de- 
livered by  his  honor,  Judge  Magruder, 

Upon  this  petition,  answers  and  proofs,  the  said  orphans 
court,  on  the  8th  of  March,  1847,  ordered  and  decreed  that  the 
said  executor  pay  to  Sarah  Pattison,  the  widow  of  the  testator, 
the  sum  of  $8,166.66i ,  it  being  the  one  third  part  of  $24,600, 
the  amount  in  his  hands  after  payment  of  the  debts,  and  ex- 
penses, and  all  liabilities  of  the  said  estate.  That  he  then  pay 
to  Mary  Ann  Bryan,  wife  of  James  Bryan,  $1,  the  legacy 
left  her  by  the  will  of  the  testator;  that  he  also  pay  to  Mar- 
garety  wife  of  James  Fooks,  and  to  Ann  Pattison,  each  the 
sum  of  $500,  the  amount  of  legacies  left  them  by  said  will; 
that  to  the  balance  thus  left  in  the  hands  of  said  executor,  to 
wit:  the  sum  of  $15,322.34,  there  be  added  the  sum  of  $2,000, 
the  amount  received  by  John  T.  Stewart,  making  the  sum  of 
$17,332.34,  and  that  this  surn  be  divided  into  seven  equal 
shares,  and  distributed  as  follows,  to  wit:  to  Mary  Ann,  wife 
of  James  Bryan,  to  Emily,  wife  of  William  Birkley,  to  Mar- 
garet, wife  of  James  Fooks,  to  Jeremiah  L,  Pattison,  as  ad- 
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rainistrator  of  William  H,  Pallison,  to  Ann  Paiiison,  to 
Caroliney  and  to  Henrietta,  the  wife  of  John  T.  Stewart,  each 
the  sum  of  $2,476.04.  The  court  being  of  opinion  that  the 
said  sum  of  $2,000,  in  the  hands  oi  John  T.  Steidart,  was  an 
advancement  by  the  testator  to  him  and  his  wife ,  by  way  of 
settlement  or  portion,  they  further  adjudged  and  decreed  that 
the  same  be  considered  as  so  much  paid  as  his  wife's  distribu- 
tive share,  and  that  they  receive  from  the  executor  the  differ- 
ence between  the  said  sum  of  $2,000  and  the  sum  of  $2,476.04, 
to  wit:  the  sum  of  $476.04,  and  no  more,  in  full  of  the  said 
distributive  share.  They  further  adjudged  and  decreed  that 
Jeremiah  L,  Pattison  be  excluded  from  any  share  of  the  said 
estate^  they  being  of  opinion  that  the  conveyance  to  him  by 
the  testator,  in  his  life  time,  of  the  ^^Slaug/Uer  creek'*  farm, 
was  an  advancement  to  him,  and  being  greater  in  value  than  a 
share,  he  is  thereby  excluded  from  any  portion  of  the  said  per- 
sonal estate.  The  court  were  further  of  opinion,  and  accord- 
ingly so  adjudged  and  decreed,  that  the  above  named  parties 
being  the  heirs  and  legal  representatives  of  the  said  testator,  are 
equally  entitled  to  their  shares  of  all  the  undisposed  of  per- 
sonal property,  there  being  nothing,  in  their  judgment,  in  the 
will  of  said  testator,  to  justify  a  different  construction,  or  to 
authorise  them  to  direct  a  distribution  thereof  to  any  one  or 
more,  to  the  exclusion  of  the  others.  The  court  were  further 
of  opinion,  and  so  accordingly  adjudged  and  decreed,  that 
Margaret,  wife  of  James  Fooks,  and  Ann  Pattison,  are  not 
entided  to  claim  the  sum  of  $1,500  each,  or  any  part  thereof, 
out  of  the  personal  estate  of  the  testator,  the  bequest  thereof, 
in  said  will,  being,  in  the  judgment  of  said  court,  entirely  re- 
voked by  the  subsequent  conveyance  of  the  said  land  to  Jere- 
miah L.  Pattison,  The  costs  of  the  proceedings  were  ad- 
judged and  ordered  to  be  paid  out  of  the  estate. 

Stewart  and  wife  appealed  from  so  much  of  this  order  as 
determined  the  $2,000,  in  his  hands,  to  be  an  advancement. 

Stewart  and  wife,  Birkley  and  wife,  and  Caroline  Pattison 
appealed  from  the  part  of  the  order  which  decides  that  they  are 
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not  entitled  to  the  whole  estate,  and  which  makes  distribution 
to  all  the  heirs  of  said  testator. 

Jeremiah  L,  Pattisori  appealed  from  so  much  of  the  said 
order  as  decides  that  he  is  excluded,  by  reason  of  said  convey- 
ance, from  any  distributive  share  of  said  estate. 

Fooks  and  wife,  and  Ann  Pattison.  from  so  much  of  the 
order  as  decides  that  they  are  not  entitled  to  the  sum  of  $1,500 
each,  as  a  legacy  from  said  estate. 

The  cause  was  argued  before  Dorsey,  0.  J.,  Spence,  Ma- 
GRUDER,  Martin,  and  Frick,  J. 

By  James  A.  Stewart,  for  John  T.  Stewart  and  wife, 
appellants,  and 

By  Le  Compte  and  Hooper,  for  the  widow  and  executor, 
appellees,  and  also  for  the  other  parties,  appellants. 

Magruder,  J.,  dehvered  the  opinion  of  this  court. 

In  the  distribution,  by  the  orphans  court  of  Dorchester  coun- 
ty, of  the  personal  estate  of  the  late  James  Pattison,  various 
questions  arose,  and  the  decision  of  them  by  the  court,  gave 
rise  to  these  several  appeals.  Of  them  it  is  now  designed  to 
dispose. 

There  is  proof  in  the  case,  that  the  deceased,  sometime  be- 
fore his  death,  furnished  his  son-in-law  ( Stewart y)  with  $2,000. 
Was  this  a  loan?  Or,  was  it  an  advancement?  Or,  was  it 
money  given  without  a  view  to  a  portion  or  settlement?  If  the 
latter,  the  act  of  1798,  ch.  101,  sub.  ch.  11,  sec.  6,  says  it  shall 
not  be  deemed  advancement. 

There  is  much  testimony  in  the  case  relative  to  this  money. 
It  is  deemed  unnecessary  to  examine  it  with  a  view  to  show 
how  much  of  it  is  admissible,  and  the  weight  to  which  each 
portion  of  it  is  entided,  whether  taken  by  itself,  or  in  connec- 
tion with  the  residue  of  the  testimony.  This  being  a  proceed- 
ing in  the  orphans  court,  exceptions  to  the  testimony  deemed 
to  be  inadmissible,  are  not  required.  A  judge  must  have  a 
wonderful  degree  of  confidence  in  his  own  judgment,  and  in 
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his  skillj  in  arriving  at  the  truths  if,  of  the  correctness  of  the 
conclusion  (o  which  he  is  brought  by  the  exannination  of  this 
testimony^  he  could  feel  quite  sure  Can  we  pronounce  this 
to  have  been  a  loan  of  so  much  money  by  Patiison  to  Stewart  9 
We  think  not.  Stewart  himself  denies  it,  and  a  number  of 
witnesses  say  that  they  have  heard  Pattison  declare  that  he 
had  given  the  money  to  his  son-in-law.  Others,  to  be  sure, 
say  that  he  spoke  of  it  to  them  as  a  loan.  But  these  latter 
declarations,  when  admissible^  are  not  entitled  to  all  the  weight 
which  is  due  to  declarations  by  him,  that  it  was  a  gift.  Some 
of  the  witnesses  say  he  stated  that  he  let  him  have  $2,000 — 
a  very  equivocal  phraze — the  meaning  of  the  person  who  uses 
it  is  very  often  mistaken  by  those  who  hear  it.  If  Pattison  in- 
tended to  lend  this  money, he  could  not  have  been  the  prudent 
man  that  his  neighbours  and  acquaintances  always  thought  him 
to  be.  If  it  was  intended  as  a  gift,  neither  of  the  parties 
wanted  any  proof  thereof.  If  it  was  a  loan,  how  could  it  hap- 
pen that  the  deceased  did  not  (actually  would  not,)  furnish 
himself  with  any  proof  of  it?  He  who  claims  to  be  a  creditor, 
must  take  care  to  furnish  himself  with  legal  evidence  of  the 
contract  which  makes  him  such.  The  law  will  not  help  him 
by  any  of  its  presumptions.  The  authorities  tell  us,  that  if  a 
man  claims  to  have  lent  money  to  another,  something  more  is 
necessary  than  to  prove  that  the  plaintiff  delivered  money  to 
ihe  defendant,  and  that  this  prima  facie  is  only  proof  of  pay- 
ment; and  in  Heck  vs.  Keates,  4  fi.  ^  C,  71,  it  was  said,  that  if 
money  is  delivered  by  a  parent  to  a  child,  it  will  be  presumed 
to  be  an  advancement  or  gift. 

This  evidently  was  not  a  transaction  between  a  money  lender, 
peeking  a  profitable  investment  of  his  money,  and  one  anxious 
to  borrow.  There  is  satisfactory  proof  that  Stewart  was  to  be 
furnished  with  this  money,  not  to  be  expended  as  he  pleased, 
but  because  his  father-in-law  felt  an  abiding  conviction  that  if 
he  furnished  this  money,  one  object  which  he  anxiously  desired 
to  accomplish,  the  society,  perhaps  the  tender  cares  and  atten- 
tion of  a  favorite  daughter,  in  his  declining  years,  would  be 
accomplished.     Who  can  examine  this  testimony  and  say,  that 
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this  money  could  have  been  obtained  by  Stewart  ^  even  although 
he  had  promised  to  pay  legal  interest  for  it^  provided  it  was  not 
designed  to  assist  him  in  purchasing  the  farm,  which  seemed  to 
derive  very  much  of  its  value  from  the  circumstances  that  it 
was  very  near  that  of  Pattison,  and  moreover,  if  purchased, 
was  to  be  the  future  home  of  his  own  daughter?  Who  ever 
heard  of  a  money  lender  so  little  disposed,  nay,  so  unwilling 
to  have  his  debt  secured,  or,  indeed,  evidence  of  his  debt?  To 
be  sure  it  would  appear,  from  some  of  the  witnesses,  that  he 
supposed  that  it  was  yet  in  his  powei,  if  he  chose,  to  make  of 
this  advance  a  loan,  and  was  sometimes  more  disposed  than  at 
others,  so  to  consider  it;  but  although  he  could,  with  great  ease, 
have  obtained  evidence  of  the  loan,  if  he  intended  that  it  should 
be  a  loan,  yet  he  never  could  prevail  upon  himself  to  ask,  or 
consent  to  receive  a  bond,  or  other  evidence  of  a  debt,  and 
never,  until  his  death,  is  the  money  demanded  as  so  much 
lent  to  tlie  son-in-law.  Such  a  claim,  set  up  at  so  late  a  period, 
not  by  the  party  himself,  but  by  those  who  had  not  his  know- 
ledge of  the  transaction,  if  sustained  at  all,  must  be  sustained 
by  stringent  proof.  Where  is  it?  Or,  what  proof  is  there  that 
the  supposed  borrower  received  the  money  as  so  much  money 
lent  to  him  ? 

It  would  be  difficult,  too,  to  infer,  from  the  proof,  that  this 
was  intended  as  an  advancement,  that  this  is  to  be  regarded  as 
money  given  to  a  child,  with  a  view  to  a  portion  or  settlement. 
This  inquiry,  however,  would  only  be  necessary  if  there  had 
been  an  actual  or  total  intestacy.  But  see  the  authorities  col- 
lected in  Ath  Dessassure  291,  3  Ba,  Abt,,  title  Executors  and 
Administrators  (edition  in  1813.)  Letter  JBT.,  p,  77,  and  also 
Deputy  Commissary^ s  Chuide^p.  117. 

To  several  of  his  children  the  testator  gave  legacies,  adding 
thereto  the  words,  '^and  no  more  of  my  estate."  Are  those 
children  to  be  excluded  from  a  share  of  the  fund  now  to  be  dis- 
tributed? We  think  not.  Any  portion  of  his  personal  estate 
of  which  the  testator  himself  does  not  dispose,  is  to  be  distri- 
buted according  to  law;  and  it  is  no  where  provided  in  the  law, 
that  personal  estate  of  an  intestate  is  to  be  distributed  among 
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some  of  the  children,  to  the  exclusion  of  othera.  The  law 
permits  individuals,  capable  of  making  a  will,  every  privilege 
in  regard  to  the  disposition  of  their  property,  which  can  rea- 
sonably be  asked.  It  takes  upon  itself  to  dispose  of  no  part 
of  the  testator's  estate,  save  only  so  much  thereof,  as  he  him- 
self leaves  undisposed  of;  and  how  it  will-dispose  of  this  part 
o(  his  estate,  it  makes  known  to  him  in  its  statute  of  distribu- 
tions. An  individual,  then,  having  property,  may,  at  his  death, 
leave  the  whole  of  it  undisposed  of,  or  he  may  dispose  of  a 
part  of  it,  dying  intestate  as  to  the  rest,  or  he  may  dispose  of 
everything  belonging  to  him  by  a  residuary  clause.  His  will, 
as  far  as  it  is  properly  expressed,  is  the  law  touching  the  dispo- 
sition of  his  property.  A  man  is  to  dispose  of  his  property 
by  saying  expressly,  or  by  necessary  implication,  to  whom  it 
shall  go,  not  by  declaring  to  whom  it  shall  not  go;  by  declaring 
who  shall  be  the  objects  of  his  bounty,  notwithstanding  the 
statute  of  distributions.  The  testator  gives  to  some  of  his 
children  so  much  (adding,)  ^'and  no  more;"  and  is  not  this 
the  effect  of  every  bequest?  The  legatees  claim  the  thing  be- 
queathed, but  no  more.  It  is  impossible,  it  would  seem,  to 
exclude  some  of  the  children  because  of  the  words  "  no  more,*' 
if  the  testator  really  did  die  intestate,  in  regard  to  the  fund  now 
for  distribution.  It  is  said  that  the  testator's  will  is  to  be  grati- 
fied. This  is  true,  when  it  is  consistent  with  the  law.  But 
the  law  will  not  sanction  a  disposition  in  this  mode.  The  au- 
thorities last  cited,  forbid  us  to  give  to  the  words  "no  more" 
such  an  effect.  But,  according  to  one  of  the  arguments  which 
have  been  urged,  this  is  no  case  of  intestacy  at  all.  The  rest 
of  the  children  will  take  this  fund  under  the  will;  the  words 
'^  no  more,"  used  in  reference  to  some  of  the  children,  give, 
by  implication,  this  undisposed  of  fund  to  the  others.  We  do 
not  think  that  this  is  a  reasonable  or  safe  construction  of  wills, 
in  this  respect,  like  this.  In  the  first  place,  a  bequest  to  the 
other  children  is  a  bequest  expressly  of  so  much,  and  impliedly 
of  no  more  to  them.  In  the  next  plac^,  the  law  does  not  con- 
clude, that  because  a  man  has  determined  to  disinherit  one 
child,  he  means  that  all  the  rest  should  be  his  residuary  lega- 
S         v.8 
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tees.  This  act  of  disinheriting  a  cbild^  (leaving  him  or  ber^ 
80  far  as  it  depends  upon  his  or  her  father,  utterly  destitute^)  is 
one  which  the  law  cannot  regard  very  favorably.  If  the  will 
be  so  explicit  that  it  must  be  so^  let  it  be  so;  but  if  it  must  be 
done,  it  must,  because  the  testator  has  expressly  declared  itj 
not  because  he  may^  as  well  as  may  not,  have  intended  it.  It 
may  be  that  he  used  those  words  in  the  expectation  that  a  child's 
share  of  the  undisposed  residue  would  be,  in  bis  opinion,  a 
sufficient  provision  for  that  child,  and  simply  for  that  reason, 
gave  to  such  child  no  more  by  will.  If  such  was  the  neces- 
sary effect  of  annexing  the  words  "no  more  "  to  a  devise  or 
bequest,  then  all  the  children  might  be  disinherited,  unless  there 
chanced  to  be  one  of  them  who  was  unnoticed  altogether  in 
the  will.  These  words  may  be  rejected  as  surplussage,  a  pro- 
cess not  usual  in  construing  wills.  They  evidence  an  intent, 
but  a  mere  intention  will  not  defeat  these  children.  2nd  Sto- 
ry^s  Equity,  sect.  1065,  (a)  Ath  edition. 

The  order  of  the  orphans  court  excludes  Jeremiah  L.  Pat- 
tison  from  any  share  of  the  fund  to  be  distributed,  and  this, 
because,  in  the  opinion  of  the  court,  a  conveyance  of  a  tract  of 
land  to  him,  by  the  deceased^  was  an  advancement  to  him,  and 
greater  in  value  than  a  share.  In  this  there  is  error.  The 
fund  in  the  hands  of  the  executoi-s,  and  to  be  distributed  by  the 
court,  consists  entirely  of  personal  estate.  With  the  real  estate 
of  the  deceased,  when  and  how  the  deceased  has  disposed  of 
that  estate  to  his  children,  the  orphans  court  has  no  concern. 
As  one  of  the  children  of  the  deceased,  he  claims  a  child's 
portion  of  the  personal  estate,  and  even  if  there  had  been 
a  total  intestacy,  it  is  by  no  law  made  the  duty  of  the  orphans 
court  to  ascertain  what  portion  of  the  real  estate  he  received. 
In  a  different  form,  and  in  a  different  forum,  controversies  in 
regard  to  the  real  estate,  must  be  settled. 

This  court  is  of  opinion  that  Ann  Elizabeth  and  Margaret 
W.  Pattison  are  not  entitled,  either  of  them,  to  the  sum  of 
fifteen  hundred  dollars,  to  be  paid  out  of  the  personal  assets 
now  to  be  distributed.  If  payable  at  all,  it  must  be  claimed 
of  the  devisee,  who,  by  the  will,  is  required  to  pay  it.     Accord- 


Digitized  by 


Google 


OF  MARYLAND.  59 


Merrick  vb.  The  Trastees  of  the  Bank  of  the  Metropolif.-— 1849. 

ing  to  the  opinion  we  have  just  expressed,  the  supposed  deed 
to  Jeremiah  L,  Pattison  is  not  properly  before  us,  and  it  is  not 
for  as  to  decide  whether  he  claims  the  land  under  the  will,  or 
under  a  valid  conveyance,  which  secured  the  estate  to  him  be- 
fore the  will  took  effect.  If  the  the  latter,  we  need  not  re- 
mark that  the  deceased  could  not,  by  his  will,  charge  this  land 
with  the  payment  of  $3,000,  and  certainly  he  has  not  made 
his  personal  estate  answerable  for  it. 

In  the  appeal  by  Stewart  and  wife,  the  order  of  the  court  is 
reversed,  and  also  that  portion  of  it  from  which  Jeremiah  L. 
Pattison  appeals.  In  the  appeal  by  Stewart  and  wife,  Birk- 
ley  and  wife,  and  others,  order  aJQSrmed;  and  in  the  appeal  by 
Fhoks  and  wife,  and  Miss  Pattison,  the  order  is  affirmed .  The 
costs  in  both  courts  to  be  paid  out  of  the  assets  of  the  estate. 

ORDER  REVERSED  IN  PART,  AND 

AFFIRMED  IN  PART. 


Wm.  D.  Merrick,  vs.  The  Trustees  of  the  Bank  of 
THE  Metropolis. — June,  1849. 

The  ftockholdera  of  a  bank,  whose  charter  was  about  to  eipire,  met  and 
resolved  to  assign  its  assets  to  trustees,  for  the  purpose  of  private  banking, 
and  instructed  the  president  and  directors  to  prepare  and  execute  deeds  to 
effect  this  object,  and  the  cashier  to  endorse  and  transfer  all  the  notes,  &c  . 
of  the  bank  to  such  trustees.  The  president  and  directors  accordingly 
conveyed  the  assets  to  the  cashier,  in  trust,  to  convey  them  to  themselves, 
as  trustees,  to  be  held  for  the  uses  expressed  in  the  resolutions  of  the  stock, 
holders,  which  was  done.  On  the  same  day,  being  that  preceding  the  expi- 
ration of  the  charter,  the  directors  of  the  bank  met,  and,  among  other 
things,  directed  J  P  V,  ta  president  of  the  bank,  to  endorse  ell  notes,  &c., 
payable  to  the  bank,  which  was  done  in  the  presence  and  with  the  assent 
of  the  cashier.  They  then  adjourned  sine  die^  and  the  corporation  was 
dissolved.     Held  : 

That,  by  these  proceedings,  the  directions  of  the  stockholders  were,  in  sub- 
stance, complied  with,  and  the  assets  properly  transferred  to  the  trustees, 
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who  were,  therefore,  entitled  to  sue  upon  the  notes  due  the  bank,  and  thus 
endorsed  by  the  president,  and  transferred  to  them. 

A  declaration  set  forth  a  note  as  payable  to  "The  Bank  of  the  Meiropolit,^* 
Held  :  that  this  being  enough  to  show  that  there  is  such  a  bodj  politic, 
and  to  distinguish  it  from  others,  the  corporation  is  well  named. 

The  endorsee  of  a  note  may  give  it  in  cvidonce  under  the  money  counts. 

The  president  and  directors  having,  by  the  charter,  full  power  to  conduct  the 
affairs  of  the  bank,  had  the  right  to  authorise  the  president  to  indorse  its 
notes. 

That  the  assent  of  a  majority  of  the  t^tockholdcrs  is  the  assent  of  all,  is  an 
implied  stipulation  in  every  compact  of  this  sort. 

The  president  and  directors  of  a  bank  have  the  right  to  assign  for  the  pay- 
ment of  debts,  without  the  assent  of  any  single  stockholder. 

The  authority  to  endorse,  conveys  per  *e,  the  authority  to  deliver;  the  alle- 
gation of  indorsement  includes  delivery,  and  whon  the  former  is  proved,  it 
is  unnecessary  to  prove  or  aver  the  latter. 

A  contract  that  is  illegal  in  itself,  or  tliat  contemplates  the  violation  of  some 
statute,  or  is  against  public  morals,  cannot  invoke  tlie  aid  of  a  court  of 
justice. 

The  provisions  of  the  act  of  Congress,  of  1817,  against  private  banking  in 
the  Z>i#<ric<  o/ Co/wmfcta;  expired  in  1&36,  together  with  the  charters  of  the 
banks  thereby  incorporated. 

Unless  malu  fides  be  proved  or  alleged,  the  court  will  not  inquire  into  the 
consideration  of  an  endorsement. 

Though  the  evidence  may  show  the  contract  to  be  joint  and  several,  yet  the 
court  must  look  to  the  pleadings  alone,  and  are  confined  to  what  they  al- 
lege. It  is  only  on  the  case  made  in  the  pleadings,  that  the  plaintiff  can 
recover. 

When  the  contract  is  joint  and  several,  the  plaintiff  must  ticat  it  as  wholly 
joint,  or  wholly  separate,  and  must  sue  alt  the  parties  together,  or  each  by 
himself. 

If  one  of  several  joint  contractors  be  sued  alone,  he  can  only  take  advantage  of 
it  by  plea  in  abatement.  It  is  not  matter  in  bar,  or  in  arrest  of  judgment,  or 
of  variance  in  evidence  on  the  trial. 

But,  if  the  declaration  discloses  that  the  promise  is  joint,  it  is  necessary  to 
aver  that  the  other  co-promissor  is  dead,  or  to  account  for  his  not  being 
joined  in  the  action,  or  it  is  bad  upon  demurrer,  or  writ  of  error. 

The  plaintiff  is  entitled  to  every  intendment  of  law  in  support  of  tlie  verdict. 
Eyerything  that  the  defendant  could  object,  will  be  presumed  to  have  been 
made  at  the  trial,  and  overruled. 

Cured  by  verdict,  means  that  the  court  will,  after  verdict,  presume  or  intend 
that  the  particular  thing  required  to  sustain  it,  was  proved  at  the  trial.  It 
may,  therefore,  be  intended,  in  this  case,  that  the  death  of  the  other  co. 
promissor  was  proved  to  the  jury. 
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The  fact  that  two  make  a  note,  is  a  sufBciont  consideration  for  the  promise  of 

one  to  pay. 
When  the  promise  is  laid  in  the  declaration  on  motion  in  arrest,  it  will  be  pre- 

Fumed  that  an  express  promise,  if  requisite,  lias  been  proved.     The  plHintiff, 

in  such  case,  is  not  required  to  stand  upon  his  proof,  but  invokofl  to  his  aid 

the  intendment  of  the  law. 
The  existence  of  a  legal  liability  by  the  defendant,  is  a  sufficient  basis  for  an 

express  promise  to  bo  intended  after  verdict,  and  the  promise  of  one,  on  the 

antecedent  liability  of  both,  is  also  sufficient. 
If  the  declaration  alleges  that  two  jointly  made  a  note,  and  jointly  promised  to 

pay,  after  verdict  against  one  Buod  separately,  it  will  be  presumed  that  they 

jointly  and  severally  promised.     Both  may  have  promised  separately  in  the 

note,  and  ihs  one  st  parately  aAerwards. 

Appeal  from  C/tarles  county  court. 

This  was  an  action  of  assumpsit,  instituted  by  Jo/m  P.  Van- 
ness^  John  Boyle ^  and  others,  the  appellees,  trustees  of  the 
Bank  of  the  Metropolis^  against  the  appellant,  upon  the  pro 
missory  note  recited  in  the  opinion  of  this  court. 

The  declaration  contains  four  counts.  The  1st  avers,  '*  that, 
whereas  the  said  defendant  and  a  certain  James  W,  McCul- 
lohy  heretofore,  to  wit:  on  the  30ih  of  October,  1843,  at,"  &c., 
"  made  their  certain  promissory  note  in  writing,  bearing  dale 
the  day  and  year  aforesaid,  and  thereby  then  and  there  promised 
to  pay,  four  months  afler  the  date  thereof,  to  the  Bank  of  the 
Metropolis,  or  order,  $1,200,  and  then  and  there  delivered  the 
said  note,'*  <fcc.,  '*and  the  said  Bank  of  the  Metropolis y  to 
whom/' &c.,  **by  JbAw  P.  VamicsSy  the  president  of  said 
bank,  who  was  authorised  by  the  charter  and  by-laws  of  said 
bank,  and  was  accustomed  to  make  such  endorsements,  en- 
dorsed the  said  note;  by  wliich  said  endorsement  the  said  Bank 
of  the  Metropolis  \hcn  and  there  ordered  and  appointed  the  said 
sum  of  money,"  ifec,  ^Mo  be  paid  to  the  plaintiffs,  by  means 
whereof,  and  by  force  of  the  slaiute,"  &,c.,  **the  defendant 
became  liable,"  «5ic.,  *^and  being  so  liable,  lh6  said  defendant 
undertook  and  promised  to  pay  the  plaintiffs  said  note." 

2nd  Count.  '*  Whereas  tlie  said  defendant  and  McCulloh 
made,"  &c.,  (reciting  the  place  and  date  of  the  note,  as  in  1st 
coimt,)  ^^and  thereby  jointly  and  severally  promised  to  pay," 
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Scc.y  (stating  amount  and  delivery  of  the  note,)  ^^and  the  said 
bank  to  whom  the  said  note  was  to  be  paid."  ^<0n  the  3rd 
of  July,  1844,  at,"  &c.,  ^^by  their  certain  deed  of  trust  and 
assignment  in  writing,  bona  fide  assigned  all  and  singular  the 
bonds,  bills,  notes,"  &c.,  ^^due  and  belonging  to  said  bank,  to 
a  certain  Richard  Smith,  and  then  and  there  delivered  the 
same  to  said  SmtVA."  And  the  plaintiffs  aver  ^*  that  this  note 
was  one  of  the  notes  so  assigned  and  delivered  to  Smith.^* 
''And  the  said  Smith,  to  whom  the  said  promissory  note  was 
so  assigned,  bona  fide,  by  his  deed  of  trust  and  assignment  in 
writing,  on  the  day,"  <fcc.,  *^at,"  &c.,  "assigned  the  said  note 
to  the  plaintiffs,  and  then  and  there  delivered  the  same,  so  as- 
signed to  them."  "By  reason  whereof,  and  by  force  of  the 
statute,"  (fcc,  {stating  liability  and  promise,  as  in  1st  count.) 

The  Zrd  County  simply  charges,  that  the  defendants  was  in- 
debted to  the  plaintiffs  in  the  sum  of  $1,200,  for  money  lent 
and  advanced,  and  paid,  laid  out  and  expended,  and  for  money 
had  and  received. 

The  4/A  County  states,  that  whereas  the  defendant  and  said 
McCvUoh  were  indebted,  jointly  and  severally,  to  the  Bank 
of  the  Metropolisy  in  the  sum  of  $1,200,  payable  four  months 
after  date,  to  said  bank,  or  its  order,  for  money  by  said  bank 
lent  and  advanced  to,  paid,  laid  out  and  expended  for  them, 
and  for  money  by  them  had  and  received;  and  being  so  in- 
debted, they  severally  undertook  and  promised  to  pay  said 
bank  the  said  sum  of  money.  And  the  said  bank,  by  John 
P,  VannesSy  its  president,  who  was  authorised  by  the  charter 
and  by-laws  of  said  bank,  and  was^ccustomed  to  transfer,  by 
endorsement,  such  debts  and  promises,  &c.,  did,  by  endorse- 
ment, transfer  said  debts  and  promises  to  the  plaintiffs,  by 
means  whereof,  and  by  force  of  the  statute,  &c.,  the  defen- 
dant become  liable,  and  promised  to  pay  said  sums  to  the 
plaintiffs. 

The  defendant  pleaded  non  assumpsit, 

1st  Exception.  The  plaintiffs,  to  support  the  issues  on 
their  part,  offered  the  note  referred  to  in  evidence,  subject  to  all 
legal  exceptions,  and  proved  the  signatures  of  the  makers  and 
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of  the  endorser.  They  (hen  offered  the  evidence  which  is 
suflSciently  stated  in  the  opinion  of  I  his  court.  Upon  this  evi- 
dence the  defendant  offered  the  following  prayers: 

1st.  That  the  promissory  note,  signed  by  defendant  and 
James  W.  McCuUoh  is  not  competent  evidence  for  the  consi- 
deration of  the  jury. 

2nd.  That  the  plaintiffs  cannot  recover,  because  there  is  no 
evidence  of  the  transfer  of  said  note  to  them. 

3rd.  That  they  cannot  recover,  because  the  endorsement  of 
said  note  by  John  P.  Vanness,  as  president,  is  not  proved  to 
to  have  been  authorised  by  the  Bafik  of  the  Metropolis,  the 
payee. 

4th.  That  they  are  not  entitled  to  recover,  because  there  is 
no  evidence  of  the  authority  of  said  Vanness  to  deliver  said 
note  to  them. 

5th.  That  if  the  jury  find,  from  the  evidence,  that  said  note 
was  delivered  by  said  Vanness  to  the  plaintiffs,  for  the  purpose 
of  passing  the  same  from  the  possession  of  the  Bank  of  the 
Metropolis  J  then  they  cannot  recover,  if  the  jury  shall  further 
find  that  the  plaintiff,  or  some  of  them,  received  the  same  with 
full  knowledge  of  the  proceedings  and  resolutions  of  the  stock- 
holdei-s  of  said  bank,  and  the  orders  and  proceedings  of  the 
president  and  directors  of  said  bank  read  in  evidence. 

6th.  That  if  the  jury  find,  from  the  evidence,  that  there  was 
no  authority  conferred  by  said  bank  upon  said  Vanness,  to  de- 
liver said  note  to  the  plaintiffs,  tlien  they  cannot  recover,  if  the 
jury  further  find  that  they  received  said  note  from  said  Vanness, 
and  at  the  time  of  receiving  the  same,  they,  or  some  of  them, 
were  aware  of  such  want  of  authority. 

7th.  That  if  the  jury  find,  from  the  evidence,  that  said  note 
was  not  passed  to  the  plaintiffs  for  a  valuable  consideration, 
then  they  cannot  recover,  unless  the  jury  further  find  that  the 
same  was  delivered  by  Richard  Smith  to  the  plaintiffs. 

8th.  That  by  the  proceedings  and  resolutions  of  the  stock- 
holders, and  the  proceedings  and  orders  of  the  directors,  as  re- 
cited in  the  deed  read  in  evidence,  there  was  no  authority  to 
said  Vanness  to  deliver  the  note  in  suit  to  the  plaintiffs. 
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9th  That  if  the  jury  find,  fiorn  the  evidence,  that  said  note 
was  endorsed  and  delivered  to  plaintiffs,  for  the  purposes  and 
uses  set  forth  in  the  resolutions  of  the  stockholders  of  the  Bank 
of  the  Metropolis,  as  read  in  evidence,  then  such  endorsement 
and  delivery  were  null  and  void;  according  to  the  true  intent 
and  meaning  of  the  acts  of  Congress,  read  in  evidence  to  the 
jury;  provided  the  jury  further  find,  that  the  design  of  such 
endorsement  and  delivery  was  to  enable  the  plaintiffs,  as  indi- 
viduals, with  the  proceeds  of  said  no(e  and  other  assets  of  said 
bank,  to  carry  on,  in  the  District  of  Colv?nbia,  the  business  of 
private  banking. 

But  the  court  (Magruder,  C.  J.,)  refused  to  grant  said 
prayers,  or  any  of  them,  and  the  defendant  excepted. 

2nd  Exception.  The  defendant  further  prayed  the  court  to 
instruct  the  jury,  that  upon  the  evidence  in  the  cause,  if  be- 
lieved by  them,  the  plaintiffs  were  not  entitled  to  recover  upon 
the  2nd,  3rd,  and  4th  counts  of  the  declaration,  which  prayer 
the  court  granted,  and  so  instructed  the  jury.  To  which  in- 
struction the  plaintiffs  excepted. 

The  verdict  was  for  the  plaintiffs  on  the  first  count,  where- 
upon the  defendant  moved  in  arrest  of  judgment,  because  said 
count  was  wholly  insufficient  and  defective.  But  the  court 
overruled  the  motion,  and  rendered  judgment  for  the  plaintiffs, 
and  defendant  appealed. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Martin  and  Frick,  J. 

By  R.  T.  Merrick  and  Brent,  for  the  appellant,  and 
By  Wm.  Schley  and  F.  F.  Brown,  for  the  appellees. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

The  claim  of  the  plaintiffs  (the  present  appellees,)  has  its 
origin  in  a  note  discounted  at  the  Bank  of  the  Metropolis,  in 
the  District  of  Columbia y  of  the  following  tenor: 
*'  $1 ,200.  Washington,  30th  October,  1843. 

Four  months  after  date,  wc  joinlly  and  severally  promise  to 
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pay  to  the  Bank  of  the  Metropolis^  or  order,  twelve  hundred 
dollars,  for  value  received.  James  W.  McCulloh, 

Wm.  D.  Merrick.'' 

On  the  back  of  the  note  is  the  following  endorsement: 

*'Pay  to  John  P.  Vannessy  John  Boyle y  Thomas  Carbert/y 
Nathaniel  P.  Causin,  George  W.  Grahamy  Charles  Hilly 
Lewis  Johnsony  John  W.  Maury  y  George  Parker y  and  James 
Thompsany  trustees  of  the  Bank  of  the  MetropoliSy  or  their 
order.  John  P.  Vanness,  Pres't." 

At  maturity  the  said  note  was  not  paid ,  and  remained  a  part 
of  the  assets  of  the  Bank  on  the  3rd  of  July,  1844,  when  the 
charter  was  about  to  expire.  In  anticipation  of  this  event,  the 
stockholders  had  assembled  to  deliberate  upon  the  further  dis- 
position of  the  assets  of  the  bank,  and  the  requisite  represen- 
tation in  number  and  amount  of  shares,  and  more  than  a  ma- 
jority of  the  shares  of  stock,  being  present,  to  provide  for  the 
existing  state  of  affairs,  they  resolved:  "  That  the  entire  pro- 
perty and  assets  of  the  bank  should  be  assigned  and  conveyed 
over  to  trustees;"  and  after  providing  for  the  payment  of  the 
debts,  deposits  and  circulation  of  the  bank,  further  resolved, 
"that  the  president  and  directors  be  instructed  to  cause  to  be  pre- 
pared and  executed  such  deeds  as  may  be  best  adapted,  in  their 
judgment,  to  secure  the  objects  of  their  meeting;  and  after  pro- 
viding for  the  fulfilment  of  all  the  obligations  of  the  bank,  to 
manage  and  conduct  the  affairs  and  property  in  their  hands,  as 
will  most  nearly  correspond  with  the  present  and  past  business 
of  the  institution."  And  further,  ^Uhat  when  the  trustees  shall 
be  appointed  as  aforesaid ,  the  cashier  be,  and  he  is  directed  and 
empowered  to  assign,  transfer  and  endorse  to  them  all  notes, 
bills,  and  other  evidences  of  debt,  and  all  other  personal  pro- 
perty, &c.,  belonging  to  the  bank,  which  may  require  to  be 
thus  transferred." 

It  having  been  determined  that  the  president  and  directors 
of  the  bank  should  be  constituted  the  future  trustees,  it  was 
deemed  advisable  thus,  in  the  first  instance,  to  convey  to  an 
intemiediate  agent,  and  Richard  Smith,  the  cashier  of  the 
bank,  was  selected,  to  whom  the  president  and  directors  were 
9         V.8 
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required  to  execute  the  deed  of  assignment;  and  Smith  was, 
thereupon,  to  re-convey  to  (he  individuals  who  constituted  the 
then  president  and  directors  of  the  institution,  as  trustees,  and 
by  them  the  business  of  the  institution  was  to  be  thenceforth 
conducted,  under  the  designation  of  ^*  Trustees  of  the  Bank  of 
the  Metropolis, ^^  In  pursuance  of  these  resolutions  of  the 
stockholders,  the  deed  of  assignment  reciting  all  these  pro- 
ceedings, was  executed  to  Smithy  of  all  the  estate  of  the  bank, 
bills,  bonds,  notes,  &c.,  in  trust,  that  he  should  assign  and 
transfer  the  estate,  and  all  the  property,  right,  claim  and  de- 
mand conveyed  to  him  by  the  deed,  to  the  present  plaintiffs,  as 
the  trustees  selected  by  (he  stockholders,  for  the  uses  and  pur- 
poses expressed  in  the  resolutions  adopted  by  them  at  (heir 
general  meeting.  And  in  conformity  with  this  arrangement, 
Richard  Smithy  on  the  same  day,  (the  3rd  of  July,  1844,)  re- 
conveyed  and  assigned  to  these  trustees  all  the  property  and 
estate  so  conveyed  to  him,  to  be  held  by  them  for  the  uses  and 
purposes  expressed  in  the  resolutions  of  the  stockholders,  and 
the  deed  of  trust  executed  to  him  by  their  directions. 

On  the  same  day  the  board  of  directors  of  the  bank  met,  and 
it  was  then  ordered,  ^^that  all  the  stocks  standing  in  the  name 
of  the  bank,  or  of  Richard  Smith,  cashier,  hypothecated  to 
the  bank,  should  be  transferred  to  Richard  Smith;  that  the 
funds  of  the  bank,  when  counted  and  delivered  up  by  the 
cashier  to  the  trustees,  should  again  be  placed  in  the  hands  of 
Richard  Smith,  as  cashier  of  the  new  concern;  and  further, 
that  all  notes  payable  to  the  president  and  directors  of  the  bank, 
be  endorsed  by  General  Vanness,  as  president  of  the  bank, 
and  the  seal  of  the  bank  affixed,  when  necessary." 

This  note,  among  others,  was  so  endorsed  by  John  P.  Van- 
nesSy  president.  And  it  was  proved,  by  John  D.  James,  a 
competent  witness,  that  the  president  was,  at  that  time,  accus- 
tomed to  make  such  endorsements  when  required;  or  during 
the  absence  of  the  cashier;  while  Smith,  in  his  testimony, 
says  it  was  not  customary  for  the  president  to  endorse  notes 
held  by  the  bank,  unless,  from  the  absence  of  the  cashier,  it 
became  necessary;  but,  that  at  the  time  alluded  to,  he  endorsed 
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all  the  notes  held  by  the  bank;  which  were  made  payable  to 
the  bank. 

The  plaintifis  further  proved,  that  the  amount  specified  in 
the  note  was  loaned  to  the  said  McCvUoh  upon  the  security  of 
said  note,  and  also  proved  the  handwriting  of  both  to  the  note, 
that  defendant  admitted  his  liability,  and  promised  to  make 
McCuUoh  pay  it. 

Upon  these  facts,  nine  prayers  were  submitted  by  defendant 
for  the  instruction  of  the  court,  all  of  which  were  rejected,  and 
it  becomes  our  duty  now  briefly  to  examine  them. 

The  first  in  order  proposed  was,  that  the  promissory  note, 
signed  by  McCulloh  and  the  defendant,  is  not  competent  evi- 
dence for  the  consideration  of  the  jury.  The  pmyer  does  not 
advise  the  court  of  the  precise  objection  to  the  note  which  is 
relied  on.  In  one  view  it  may  be  predicated  upon  the  propo- 
sition so  much  relied  upon  throughout  the  case,  that  there  was 
no  authority  in  the  president  of  the  bank  to  endorse  the  note, 
and,  consequently,  no  title  passed  by  it  to  the  plainlifT,  and  that, 
in  this  point  of  view,  it  was  not  admissible  to  go  to  the  jury. 
As  this  same  objection  runs  through  the  whole  of  the  subsequent 
prayers,  presented  in  a  variety  of  aspects,  and  more  distinctly 
announced,  we  shall  defer  the  examination  of  it  until  we  come 
to  discuss  them  hereafter.  In  support  of  the  prayer,  it  has 
been  urged,  that  the  declaration  sets  forth  the  note  as  made  to 
the  ^^Bank  of  the  Metropolis  y^'*  and  that  there  is  no  evidence  of 
the  existence  of  such  a  bank.  The  24th  section  of  the  act  of 
Congress  of  1817,  ch.  93,  it  is  said,  enacts  tliat  *^all  those  per- 
sons who  have  heretofore  subscribed  certain  articles  of  limited 
partnership,  under  the  name  and  style  of  *  the  president  and 
directors  of  the  Bank  of  the  Metropolis ^^  be  and  are  hereby 
incorporated."  The  act  does  not  say  incorporated  by  that 
name.  On  the  contrary,  the  same  section  continues:  "The 
said  ^Bank  of  the  Metropolis j^  and  the  president  and  directors, 
shall  be  subject  to  the  like  rules  and  regulations,"  &c.;  drop- 
ping the  style  of  the  president  and  directors,  and  simply  desig- 
nating its  true  corporate  name  to  be  the  ^^Bank  of  the  Metropo- 
lis. ' '     Th*^  act  of  Congress  has  thus  given  sanction  to  the  name 
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uuder  which  ihis  note  was  framed,  and  there  was  no  necessity 
(as  contended  for,)  to  supply  any  deficiency  by  suitable  aver- 
ments in  the  declaration.  But  were  it  otherwise,  the  case  of 
the  Hagerstotcn  Road  Company  vs.  Creager.  5  //.  ^  /., 
124,  rejects  this  strictness  in  pleading,  and  decides,  that  if  there 
is  enough  said  in  the  contract  to  show  that  there  is  such  a  body 
politic,  and  to  distinguish  it  from  others,  the  corporation  is  well 
named.  Besides,  this  objection  is  further  obviated  by  the  3rd 
count,  where  the  parties  are  introduced  as  ^- the  president  and 
directors  of  the  bank,"  4fec.  The  prayer  admits  the  making 
of  the  note,  and  even  on  the  1st  count,  excluding  all  the  others, 
it  was  pertinent  to  the  issue,  and,  therefore,  admissible.  The 
allegation  is,  that  the  two  parties  had  made  their  promissory 
note  to  the  bank,  and  tlie  very  note,  so  made,  is  offered  in  evi- 
dence. On  the  2nd  and  3rd  counts,  which  proceeds  on  the 
basis  of  the  assignment  by  the  bank  to  the  plaintiffs,  it  is  clearly 
admissible.  On  the  authority  of  Penn  vs.  Flack,  3G.  ^  J., 
369,  the  endorsee  of  a  note  may  give  it  in  evidence  on  the 
money  counts,  and  apart  from  other  considerations,  it  is  clearly 
a  case  in  which  the  plaintiff  might  recover  on  these  counts. 

The  2nd  and  3rd  prayers  assert  the  proposition  that  there  is 
no  evidence  of  the  transfer  of  this  note  to  the  plaintiffs,  and  that 
they  cannot  recover,  because  the  endorsement  by  Vanness,  as 
president,  is  not  proved  to  have  been  authorised  by  the  bank. 
Not  that  there  was  no  transfer  in  point  of  fact,  but  that  there 
was  no  right  to  transfer  by  the  president.  It  is  maintained  that 
the  president  es  officio  had  no  power  to  endorse  the  notes  of  the 
bank.  This  may,  or  may  not  be  so,  according  to  the  particu- 
lar state  of  facts  presented .  Ordinarily  the  cashier,  as  the  agent 
and  servant  of  the  president  and  directors,  has  this  power  con- 
ferred on  him.  But,  in  the  present  instance,  the  board  of 
directors  instnicied  the  president  to  endorse  all  the  notes,  and 
this  note,  among  others,  was  so  endorsed  by  him.  So  far  the 
act  was  fully  authorised;  the  president  and  directors,  by  the  4th 
and  6th  sections  of  the  act,  having  full  power  to  conduct  the 
affairs  of  the  bank,  and  to  make  all  such  rules,  regulations  and 
orders  for  the  government  of  the  bank,  from  time  to  time,  as 
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they  may  deem  expedient.  The  power  which  the  cashier  has 
to  endorse  the  notes,  is  derived  from  the  same  source,  and  that 
power,  for  any  specific  purpose,  may  at  any  time  be  revoked 
by  the  board,  and  conferred  upon  anotlier,  as  was  the  case  in 
this  instance. 

But  it  is  asserted,  that  with  a  view  to  the  expiration  of  the 
charter  of  the  bank,  and  with  intent  to  pass  the  property  of 
the  bank  to  these  plaintiffs,  the  stockholders,  at  a  previous 
meeting,  bad  empowered  and  instructed  the  cashier  to  endorse 
these  notes,  and  that,  consequently,  the  order  of  the  board  of 
directors  was  in  conflict  with  this  power  conferred  on  Smith, 
In  other  words,  that  the  resolution  of  the  stockholders  was 
paramount,  and  obligatory  on  the  president  and  directors  of  the 
bank. 

Let  us  briefly  examine  the  condition  of  affairs  when  these 
proceedings  were  had,  and  no  diflSculty  exists  in  reconciling 
this  apparent  conflict  of  authority.  The  charter  was  about  to 
expire  on  the  4th  of  July.  Congress  had  adjourned  without 
providing  for  any  extension .  The  stockholders  were,  therefore, 
convened^  and  engaged  in  measures  to  liquidate  the  concerns 
of  the  corporation,  and  devote  the  property  and  capital  of  the 
bank,  thereafter^  to  private  banking,  under  the  administration 
of  trustees,  without  violating  or  conflicting  with  the  presumed 
object  of  Congress,  in  declining  an  extension  of  their  charter. 
The  president  and  directors  were  selected  as  the  trustees.  They 
could  not  execute  an  assignment  to  themselves,  and  Richard 
Smithy  the  cashier,  was  selected  as  the  agent  and  conduit, 
through  whom  the  property  and  effects  of  the  old  were  to  pass 
to  the  trustees  of  the  new  institution.  That  the  majority  there 
assembled  had  a  right  so  to  direct  and  dispose  of  the  concern, 
is  not  to  be  questioned.  Angel  and  Ames  on  Corporations y 
459.  That  the  assent  of  a  majority  is  the  assent  of  all^  is  an 
implied  stipulation  in  every  compact  of  this  sort.  See,  also. 
Union  Bank  of  TennesseCy  vs.  EUicott  and  others,  6  6?.^ 
J.y  363.  Where  the  right  is  recognised  of  the  president  and  di- 
rectors to  assign  for  the  payment  of  debts  3  without  the  assent  even 
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any  single  stockholder.  See,  further,  17/A  section  of  the  char- 
ter y  act  of  Congress,  1817. 

By  the  5th  resolution  of  these  stockholders,  the  cashier  was 
directed  and  enipowered  to  assign ,  transfer  and  endorse  all  bills, 
notes  and  other  evidences  of  debt.  The  deeds  of  transfer  of 
all  the  property  and  effects  of  the  bank,  were  to  be  prepared 
and  executed  by  the  president  and  directors.  On  the  3rd  of 
July,  these  deeds  were  submitted  and  executed,  and  the  order 
passed  by  the  board  of  directors,  that  the  president  should  en- 
dorse all  the  notes,  which  was  done  in  the  presence  of  Smithy 
the  cashier,  with  his  consent  and  concurrence,  of  course,  and 
the  note  here  in  question,  with  all  the  others  so  endorsed,  passed 
into  the  hands  of  the  trustees,  the  present  plaintiffs.  The 
board  of  directors  then  adjourned  sijie  die,  and  the  corporation 
was  dissolved. 

Were  not  all  things  here  complied  with,  which  the  stock- 
holders contemplated  ?  All  these  prescribed  forms,  by  transfer, 
endorsement  and  delivery  of  the  effects  of  the  corporation, 
were  designed  to  concenter  in  one  body,  in  whom  the  future 
title  was  to  vest.  How  could  it  be  material  through  what  form 
it  reached  them  ?  The  mode  designated  by  the  stockholders, 
was  but  a  form  adopted  by  them,  but  by  no  means  obligatory 
on  the  directors,  in  whom  the  authority  to  administer  the  affairs 
of  the  bank,  still  remained  on  the  3rd  of  July.  They  fully 
complied  with  the  substance  by  executing  the  purpose  of  the 
stockholders,  although  through  another  agent.  And  if  the  ob- 
ject of  the  trust,  and  its  purposes,  were  attained,  if  its  condi- 
tions were  satisfied  fully,  in  the  absence  of  mala  fides  on  the 
part  of  the  directors,  the  objection  seems,  to  tliis  court,  one  of 
form  alone,  and  not  material. 

These  prayers  assume,  moreover,  that  the  stockholders  had 
a  right  to  control  the  legitimate  functions  of  the  board  of  di- 
rectors, and  to  annul  the  powers  granted  to  them  by  the  charter. 
In  one  sense,  they  are  the  agents  of  the  stockholders,  but  with 
all  the  power  conferred  on  them  by  the  charter,  during  the 
period  for  which  they  are  elected.  The  rights  of  both  princi- 
pal and  agent  exist  in  virtue  of  the  same  law.     The  powers  of 
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each  are  defined  by  the  law;  and  that  the  directors  had  autho- 
rity themselves  to  direct  the  form  of  this  transfer,  is  evident 
from  the  gift  of  power  conferred  by  the  6th  section  of  the  char- 
ter. See,  also,  Angel  and  AmeSy  293,  294.  But  we  cannot 
construe  the  resolution  of  the  stockholders,  even  if  paramount, 
to  be  mandatory  on  the  directors,  and  the  object  of  both  prin- 
cipal and  agent  to  give  vitality  to  a  new  institution  being  at- 
tained, we  think  that  thus  far  the  objection  to  the  means  and 
the  medium  of  its  accomplishment  is  not  sustained. 

This  view  disposes  not  only  of  the  2nd  and  3rd  prayers,  but 
also  of  the  4th  and  8th.  The  authority  to  endorse,  conveys 
per  se  the  authority /o  delivery  and  by  showing  the  authority  to 
endorse,  disputed  by  the  2nd  and  3rd,  we  also  establish  the  de- 
livery denied  in  the  4th  and  8th.  The  allegation  of  the  en- 
dorsement includes  delivery.  Chitty  on  Billsy  261, 252.  An 
endorsement  with  intent  to  pass,  even  though  the  bill  be  left 
with  the  endorser,  imports  a  transfer.  And  where  the  endorse- 
ment is  proved,  it  is  unnecessary  to  prove  or  aver  delivery. 
1  CHUj  45,  Buckmeyer  and  Whitefordy  where  the  holder 
brings  suit,  and  may  recover,  unless  mcUa  fides  be  proved.  7 
Term  J2.,  596.     6  East.,  476.     Chiity  on  BUls,  322. 

But  we  are  told,  that  this  whole  transaction  being  in  contra- 
vention of  law,  and  its  purpose  unauthorised  and  illegal,  all 
the  proceedings  of  these  parties  under  it  are  void,  and  the  en- 
dorsenQent  and  transfer  can  have  no  legal  validity.  That  the 
stipulated  purpose  of  this  trust  was  to  enable  the  parties,  with 
the  proceeds  of  this  note,  and  the  other  assets  of  the  bank,  to 
carry  on  private  banking  in  the  District  of  Columbia^  con- 
trary to  the  provisions  in  the  same  act  of  Congress  by  which 
the  charter  is  conferred,  and  this  objection  is  the  basis  of  the 
5th  and  9th  prayers. 

The  29th  section  of  the  act  is  to  this  purport:  ^^That  after 
the  4th  of  April  ensuing,  it  shall  not  be  lawful  for  any  unchar- 
tered banking  company,  or  any  association,  partnership  or  com- 
pany of  individuals  within  the  District j  to  discount  any  notes 
for  the  payment  of  money,  or  to  issue  bills,  (fcc,  and  the  vio- 
latioD  of  the  law  shall  be  held  to  be  a  misdemeanor, "  &c.    And 


I 


Digitized  by 


Google 


72  CASES  IN  THE  COURT  OP  APPEALS 

Merrick  v9.  The  Truitee*  of  the  Bank  of  the  Metropolie.— 1849. 

the  30th  and  31st  sections  inflict  the  penalty  upon  the  officer  or 
agent  of  any  such  associations  who  sign  the  bills  and  notes^ 
and  declares  the  bills  so  discounted  null  and  void. 

It  is  not  to  be  denied  that  this  provision  presents^  at  first  view, 
a  formidable  objection  to  the  whole  res  gesia  under  considera- 
tion. A  contract  illegal  in  itself,  or  that  contemplates  the  vio- 
lation of  some  statute^  or  is  against  public  morals,  cannot  invoke 
the  aid  of  a  court  of  justice;  for  the  court  will  not  contribute 
the  means  of  infringing  the  law.  The  mala  fides  of  the  trans- 
action is  thus  let  in,  and  the  authority  to  transfer  and  endorse, 
if  the  alleged  purpose  is  in  violation  of  law,  may  justly  be 
questioned.  But  this  objection  is  here  relieved  by  the  fact  that 
the  prohibition  is  no  longer  in  existence.  Together  with  the 
banks  incorporated  by  the  act,  the  provision  expired.  The  act 
of  Congress,  of  1617,  under  which  the  Bank  oftlie  Metropolis 
holds  its  charter,  and  which  contains  this  prohibition,  was  to 
continue  until  the  1st  of  January,  1822.  By  a  further  act  of 
the  2nd  of  March,  1821,  it  is  provided  that  the  acts  incorpo- 
rating the  several  banks  of  the  District  of  Columbia  (i.  e.,the 
acts  of  1817,)  be  and  the  same  are  hereby  extended  and  limited 
to  the  3rd  day  of  March,  1836.  It  has  been  strenuously  urged 
that  these  provisions  against  private  banking,  did  not  fall  with 
the  other  provisions  of  the  act.  But  it  must  be  intended  here, 
that  the  act  of  1821,  which  extends  the  whole,  and  keepe  it  in 
force  until  1836,  must  be  designed  to  limit  the  whole  to  that 
period,  unless  something  to  the  contrary  is  expressed  or  appears. 
It  might  readily  be  shown  that  the  acts  which  called  into  exis- 
tence these  corporations,  were  intended  to  place  restrictions 
upon  the  private  banking  practised  to  excess  and  ruin  at  that 
period,  and  was  further  intended  to  protect  the  operations  of 
these  chartered  banks.  And  it  might  also  be  safely  assumed, 
that  when  Congress  suffered  these  corporations  afterwards  to 
expire  by  their  own  limitation,  they  did  not  design  that  the 
District  of  Columbia  should  be  excluded  and  prohibited  from 
all  banking  operations,  private  or  corporate.  But  whether  this 
be  so  or  not,  as  we  conceive  and  construe  these  acts,  the  pro- 
hibitions they  contain  must  be  considered  parts  of  the  act?,  and 
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both  fall  together.  At  the  same  time  it  is  conceded  there  is  no 
other  action  of  Congiess  on  the  subject;  at  least  none  has  been 
referred  to  as  reaching  these  plaintiffs.  And  in  this  view,  the 
5th  and  9th  prayers  were  properly  rejected,  and  may  be  said  to 
dispose  of  the  whole  case  made  upon  tlie  prayers.  It  estab- 
lishes the  legality  of  the  endorsement,  and  the  purpose  for 
which  it  was  made.  For  that  purpose,  the  endorsement  of  the 
president  was  as  efiScacious  as  the  cashier's,  the  whole  proceed- 
ing having  the  express  sanction  of  Smithy  by  his  presence  and 
co-operation. 

We  have  already  shown  that  the  right  to  endorse  imports 
the  right  to  deliver.  The  actual  delivery  of  the  note,  and  its 
possession  by  the  present  plaintiffs,  is  conceded.  The  6th 
prayer  proceeds  upon  the  ground,  that  nothing  passed  by  the 
delivery,  if  there  was  no  authority  to  endorse,  and  the  plaintiffs 
were  atoare  of  it.  Prom  what  has  been  said,  it  follows  that 
this  prayer  was  also  properly  rejected. 

The  7th,  and  only  remaining  prayer  to  be  disposed  of,  im- 
peaches the  consideration  of  this  endorsement,  which  we  have 
shown  was  legally  made,  and  upon  sufficient  authority.  It 
resolves  itself  property  in  the  5th  and  9th.  Unless  mala  fides 
be  proved  or  alleged,  the  court  will  not  enquire  into  the  consi- 
deration  of  the  endorsement.  1  GiUy  45.  The  mala  fides 
has  not  been  proved;  and  that  alleged  has  been  sufficiently  an- 
swered. The  transfer  was  made  to  the  plaintiffs,  with  other 
funds  of  the  bank,  to  liquidate  the  debts  and  affairs  of  the  cor- 
poration, and  the  whole  character  of  the  trust  to  plaintiffs  shows 
abundant  consideration  for  the  transfer. 

We  leave  out  of  view  that  some  of  these  prayers  propose  to 
submit  to  the  jury  this  question  of  authority,  which,  upon  the 
deeds  and  other  written  proceedings,  was  exclusively  for  the 
court,  as  upon  other  grounds  we  sustain  the  county  court  in 
rejecting  the  whole  series  of  prayers  offered  on  the  part  of  the 
defendant. 

2nd  Exception.  After  the  court  below  had  refused  to  grant 
these  prayers,  the  defendant  further  prayed  the  court  to  instruct 
the  jury,  that  upon  the  evidence  in  the  rausp,  if  believed  by 
10         V.8 
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them,  the  plaintiffs  were  not  entitled  to  recover  on  the  2nd;  3rd 
and  4th  counts  in  the  declaration,  which  prayer  the  court 
granted,  and  so  instructed  the  jury.  And  the  verdict  having 
heen  rendered  against  the  defendant  on  the  1st  count,  his  coun- 
sel moved  in  arrest  of  judgment,  becatise:  the  declaration  dis- 
closes di  joint  promise  on  the  part  of  the  defendant  and  i^nother, 
and,  therefore,  judgment  ought  not  to  be  rendered  against  this 
defendant  alone.  But  the  court  overruled  the  motion,  and  we 
are  now  to  enquire,  whether  the  1st  count  is  good  and  sufficient, 
more  especially  after  verdict. 

Does  the  declaration  here  disclose  a  joint  contract?  The 
averment  is,  that  whereas  the  defendant  and  a  certain  James 
W,  McCulloh  made  their  certain  promissory  note  in  writing, 
and  promised  to  pay,  and  that  the  Bank  of  the  Metropolis y  to 
whom  it  was  made  payable  by  its  president,  endorsed  the  same 
to  the  plaintiffs,  by  means  whereof  the  defendant  became 
liable,  and  promised  to  pay  according  to  the  tenor  and  effect  of 
said  note.  Dehors  the  nar,  and  the  pleadings  the  note  here 
produced  in  evidence,  is  joint  and  several.  But  the  court  must 
look  to  the  pleadings  alone,  and  are  confined  to  what  they  al- 
lege. It  is  only  on  the  case  made  in  the  pleadings  that  the 
plaintiff  can  recover.  *'  When  the  contract  is  joint  and  several, 
the  plaintiff  must  treat  it  as  wholly  joint  or  wholly  separate,  and 
must  sue  all  the  parties  together,  or  each  by  himself."  1 
Chitty's  Pl.y  43,  44.  Addison,  8S0.  '^Each  party  on  a 
joint  contract  may  be  severally  liable  in  one  sense,  that  is,  if 
sued  separately,  and  he  does  not  plead  in  abatement,  he  may 
become  liable  for  the  whole  debt."  Same,  875.  *' Where 
the  one  has  been  thus  seperately  sued,  advantage  can  only  be 
had  of  it  by  plea  in  abatement."  3  H.  ^  •/.,  672,  Brown 
vs.  Warrant,  "It  is  not  matter  in  bar  or  in  arrest  of  judg- 
ment, upon  the  finding  of  the  jury,  or  of  variance  in  evidence 
on  the  trial."  10  Peters,  300,  Oilman  vs.  Rives.  43  L. 
Lib. ,391,  Rice  vs.  State.  But  if  the  declaration  discloses 
(as  is  here  contended,)  that  the  promise  is  joint,  it  is  necessary 
to  jDiver  that  the  other  is  dead,  or  to  account  for  his  not  being 
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joined  in  the  action,  or  it  is  bad  upon  demurrer  or  writ  of  error. 
43  L.  Lib,,  loco  cit.     5  Greenleqf,  443. 

We  must  observe  that  the  objection  here  is  not  upon  de- 
murrer, but  upon  motion  in  arrest  of  judgment,  on  the  alleged 
insufficiency  of  the  1st  count  to  support  the  action,  and  the 
plaintiffs  are  entitled  to  every  intendment  of  law  in  support  of 
the  verdict.  Everything  that  the  defendant  could  object,  will 
be  presumed  to  have  been  made  at  the  trial,  and  it  must  be  in- 
tended that  they  have  been  there  made  and  overruled.  **  Where 
the  statement  in  the  pleadings  is  imperfect  and  insufficient,  but 
of  such  a  chamcter  as  to  lead  the  court  to  believe  that  all  must 
have  been  proved  on  the  trial  which  should  have  been  slated 
in  the  pleading,  to  have  justified  the  jury  in  finding  the  verdict, 
the  defective  pleading  is  aided  by  intendment  after  the  verdict." 
2  CHlman,  307.  It  may, therefore,  be  intended  that  the  proof 
was  before  the  jury  of  the  death  of  the  other  co-prom issor,  and 
the  verdict  then  stands  unimpeachable  on  that  ground  of  ob- 
jection. 

If  this  proof  was  necessary  to  enable  the  plaintiffs  to  recover, 
and  without  which  it  is  presumed  that  the  verdict  would  not 
be  given,  it  will  be  intended  that  it  was  done.  '«  Cured  by 
verdict  means,  that  the  court  will,  after  verdict,  presume  or  in- 
tend that  the  particular  thing  required  to  sustain  it,  was  proved 
at  the  trial. "  Chitty's  PL ,  673.  ' ^After  verdict,  a  defective 
allegation  in  the  declaration  cannot  be  taken  advantage  of, 
though  it  might  furnish  good  cause  of  demurrer."  Vandei^- 
smith  vs.  Washmein,  1  H,^0,,i.  "  Whatever  might  have 
been  relied  on  to  defeat  the  action,  must  be  intended  to  have 
been  proved  at  trial  after  verdict."  7  Smedesand  Marsh,  49. 
8  Sm,  and  Marshy  562.  2  GUman,  307.  Here  it  is  averred 
that  the  defendant  promised  to  pay  according  to  the  tenor  and 
effect  of  the  note;  and  it  is  further  objected  that  there  is  no 
consideration  here  shown  for  the  one  to  pay.  Is  not  the  fact 
that  two  made  a  note,  a  sufficient  consideration  for  the  promise 
of  one  to  pay?  Each  is  liable  for  the  whole,  at  the  selection 
of  the  plaintiff.  If  an  express  promise  be  necessary,  the  law 
will  intend  the  promise.     Even  where  the  express  promise  is 
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necessary  to  support  the  action^  the  declaralion  never  avers  it 
10  be  an  express  promise,  but  only  the  mere  promise  to  pay. 
And  on  motion  in  arrest,  it  will  be  intended  that  the  express 
promise  was  proved .  "  When  the  promise  is  laid  in  the  decla- 
ration, op  motion  in  arrest,  it  will  be  presumed  that  an  express 
promise  (if  requisite,)  has  been  proved."  43  Eng.  C.  i., 
823.  2  McLean,  363.  61  L.  Lib.,  310,  Biles  on  Bills. 
Ctnvp.  132.  The  plaintiff,  in  such  case,  is  not  required  to 
stand  upon  his  proof,  but  invokes  to  his  aid  the  intendment  of 
law,  that  there  was  an  express  promise,  and  (hat  it  has  been 
proved.  The  existence  of  a  legal  liability  by  the  defendant, 
is  a  sufiScient  basis  for  an  express  promise  to  be  intended  after 
verdict;  and  the  promise  of  one,  upon  the  antecedent  liability 
of  both,  is  sufficient. 

This  is  supposing  the  declaration  to  be  defective,  where  the 
law  will  intend  every  thing  necessary  to  support  it,  after  verdict. 
But  it  does  not  appear  upon  the  record,  that  McCtdloh  was 
jointly  bound  with  the  defendant,  and  it  is  questionable  whether 
the  declaration  would  be  bad  on  demurrer.  The  allegation  is, 
*'that  the  two  made  a  certain  promissoiy  note,"  not  necessarily 
a  joint  note.  And  even  if  so,  the  verdict  will  intend  that  it 
was  both  joint  and  several.  The  objection  is,  that  they  joindy 
made  the  note,  and  jointly  promised  to  pay.  But  after  the 
verdict,  we  must  presume  that  they  jointly  and  severally  pro- 
mised. Both  may  have  promised  in  the  note,  and  the  defen- 
dant may  have  promised  separately  afterwards;  and  thus  the 
verdict  and  the  pleadings  are  rendered  consistent  At  all  events, 
the  express  promise  is  intended,  and  presumed,  after  verdict,  to 
have  been  proved;  and  the  court  below  were  correct  in  their 
refusal  to  arrest  the  judgment. 

JUDGMENT   AFFIRMED. 
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George  H.  Smith  vs,  John  Walton,  use  of  Jesse  Wal- 
ton.— Juncy  1S49. 

A  witness  who  has  seen  a  party  write,  although  but  once,  and  who  has  in  this 
mode  acquired  a  knowledge  of  the  general  character  of  his  handwriting, 
is  competent  to  testify  with  respect  to  its  genuineness, 

A  witness  who  has  seen  a  party  write,  or  who  has  corresponded  with  him,  is 
qualified  to  speak  with  respect  to  the  genuineness  of  his  signature. 

The  impression  made  upon  the  mind  of  a  witness  who  has  seen  a  person 
write  his  name  but  once,  may  be  ezcpedingly  fnint  and  imperfect,  but  it  is, 
nevertheless,  testimony,  provided  the  witness  can  declare,  that  from  his 
knowledge  of  the  character  of  the  handwriting  thus  acquired,  he  believes 
it  to  be  genuine. 

The  question,  so  far  as  it  relates  to  the  competency  of  the  witness,  must  de- 
pend not  on  the  quantity  of  his  information,  but  the  source  from  which  it 
is  derived. 

A  witness  said  he  believed  the  signature  of  the  surname  to  be  genuine,  but 
could  not  say  so  as  to  the  christian  name,  and,  therefore,  could  not  provo 
the  whole  signature.  Held  :  that  this  evidence,  standing  by  itself,  would 
be  admissible ;  but  its  admissibility  is  placed  beyond  controversy  when  of- 
fered in  connection  with  the  testimony  of  another  witness,  who  proved,  in 
his  opinion,  the  whole  signature  genuine. 

Where  both,  by  the  nature  of  the  questions  on  cross-examination,  and  the 
character  of  the  prayer  offered  to  the  court  below,  by  the  defendant,  it  was 
conceded  that  the  witness  had  the  knowledge  capacitating  him  to  testify  in 
regard  to  the  handwriting,  his  testimony  is  not  open,  in  this  court,  to  the 
objection  that  the  plaintiff  should  have  established  such  knowledge  as  a 
preliminary  fact,  before  asking  the  witness  to  testify,  from  such  knowledge* 
to  the  genuineness  of  the  signature. 

It  is  perfeclly  legitimate,  for  the  purpose  of  refreshing  his  recollection  of  the 
handwriting,  to  hand  to  the  witness  a  paper  which  he  saw  the  defendant 
sign,  and  then  for  the  witness  to  state,  as  the  result  of  a  comparison  be- 
tween that  signature  and  the  impression  formed  in  his  mind  of  the  general 
character  of  the  defcndant*8  writing,  derived  from  antecedent  knowledge, 
that  he  believed  the  disputed  signature  genuine. 

Bot  the  opinion  of  a  witness  who  founds  his  belief  upon  a  mere  naked  com- 
parison of  two  signatures,  one  disputed,  and  the  other  known  by  him  to  bo 
genuine,  is  clearly  inadmissible  to  prove  the  genuineness  of  the  disputed 
signature. 
It  is  a  rule  of  law,  now  too  firmly  established  to  bo  disturbed,  that  signatures 
cannot  be  proved  by  a  direct  comparison  of  hands ;  by  which  is  meant  the 
collation  of  two  papers  in  juxta.position  for  the  purpose  of  ascertaining, 
by  inspection,  if  they  were  written  by  the  same  person. 
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The  tafficiencj,  in  fact,  of  testimony  to  sustain  the  issae,  is  excluslTely  a 
question  for  the  jury. 

Appeal  from  Saint  Mary^s  county  court. 

This  was  an  action  of  debt  instituted  by  the  appellee,  John 
Wallon,  against  the  appellant,  on  the  29th  of  June,  1847,  upon 
a  single  bill  in  favor  of  said  WaUon,  for  $539.30,  purporting 
to  be  signed  and  sealed  by  George  H,  Smith,  the  appellant. 
The  defendant  pleaded  noji  est  factum ,  upon  which  issue  was 
joined. 

In  the  course  of  the  trial,  four  exceptions  were  taken  by  the 
defendant.  The  1st  is  fully  stated  in  the  opinion  of  the  court. 
In  the  2nd,  the  defendant,  upon  the  evidence  detailed  in  the 
let,  prayed  the  court  to  instruct  the  jury,  that  if  they  find,  from 
the  evidence,  that  George  W,  Morgan  only  saw  the  defendant 
write  once,  and  that  nearly  five  years  ago,  and  that  his  recol- 
lection of  the  said  writing  was  imperfect,  and  only  revived  by 
examination  of  the  papers  lately  shown  him,  that  though  the 
evidence  is  admissible,  it  is  a  rule  of  law  that  such  evidence  is 
not  of  conclusive  character,  but  belongs  to  that  class  of  testi- 
mony which  is  regarded  as  faint,  and  an  unsafe  basis  of  action. 
Which  instruction  the  court  (Key  and  Grain,  A.  J.,)  refused 
to  give.     Which  refusal  constitutes  the  2nd  exception. 

3rd.  In  addition  to  the  evidence  in  the  foregoing  bills  of  ex- 
ception, the  plaintiflf  offered  to  prove,  by  James  B.  Kirky  that 
from  his  knowledge  of  the  general  character  of  the  handwriting 
of  the  defendant,  he  believes  the  word  "  Smf/A,"  signed  to  said 
single  bill,  to  be  genuine.  Upon  cross-examination,  witness 
stated,  that  from  the  same  knowledge  of  the  general  character 
of  the  handwriting  of  the  defendant,  he  could  not  say  that  he 
believed  the  words,  also  there  signed,  <<Creo.  -ff.,"  to  be  genu- 
ine, and  upon  being  asked,  by  defendant's  counsel,  whether  he 
could  say  to  the  jury  that,  from  his  knowledge  of  the  general 
character  of  the  handwriting  of  said  George  H.  Smith,  he 
believed  the  signature  to  the  single  bill  to  be  genuine,  he  an- 
answered ,  * '  he  could  not. ' '  Whereupon ,  the  defendant  prayed 
the  court  to  reject  the  testimony,  as  legally  insufficient  to  sup- 
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port  the  issues  in  this  case;  but  the  court  overruled  the  objec- 
tion, and  permitted  the  same  to  go  to  the  jury,  to  be  weighed 
by  them,  to  which  action  of  the  court  the  defendant  excepted. 
The  4th  and  last  exception  is  fully  slated  in  the  opinion. 
The  verdict  and  judgment  being  for  the  plaintiff,  the  defendant 
appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Martin  and 
Fkick,  J. 

Pratt,  for  the  appellant,  said  he  would  not  trouble  the 
court  with  the  consideration  of  the  question  raised  by  the  1st 
exception,  because  it  is  more  fully  presented  by  the  4lh  excep- 
tion; nor  would  he  argue  the  question  involved  in  the  2nd  ex- 
ception, as,  in  his  judgment,  the  legcU  sufficiency  of  the  proof 
to  maintain  the  issue,  is  a  question  for  the  court,  but  the  suffi- 
ciency in  fad  of  such  testimony,  is  exclusively  a  question  for 
the  jury.  On  the  3rd  exception,  he  contended:  1st.  That  it 
was  incumbent  on  the  plaintiff  to  show  the  means  by  which 
his  witness  acquired  a  knowledge  of  the  handwriting  of  the 
defendant,  before  he  should  have  been  permitted,  from  such 
alleged  knowledge,  to  testify  to  the  genuineness  of  the  defen- 
dant's signature  to  the  single  bill  in  controversy.  2nd.  That 
the  testimony  offered  in  this  exception  ^' was  of  so  light  and 
inconclusive  a  nature,  as  to  be  wholly  insufficient  to  be  made 
the  basis  of  a  verdict,"  and  that  the  court  below  were  the  ex- 
clusive judges  of  the  '^measure  and  quantity  of  proof  legally 
sufficient  to  prove  the  issue,"  and  should,  when  called  on  by 
the  defendant,  have  excluded  this  proof  from  the  jury.  Upon 
the  4th  exception,  he  argued  that  the  defendant  having  plead 
non  est  factum^  it  was  incumbent  on  the  plaintiff  to  prove  the 
signing,  sealing  and  delivery  of  the  bond,  and  that  it  was  in- 
competent for  him  to  prove  the  signature  of  the  defendant  by 
placing  in  the  hands  of  the  witness  a  paper  shown  to  be  in  the 
handwriting  of  the  defendant^  and  then  placing  in  his  hands 
the  single  bill  in  dispute,  and  *'  asking  the  witness  to  compare 
the  handwriting  of  each  paper  by  placing  them  side  by  side. 
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and  then  to  say  whether,  from  such  comparison^  he  believed 
ihe  signature  to  the  single  bill  to  be  in  the  handwriting  of  de- 
fendant." 

McMahon,  for  the  appellee,  in  reply  to  the  1st  point  under 
the  3rd  exception,  insisted  that  the  objection,  as  made  below, 
presents  no  such  question;  that  it  was  waived,  or  the  know- 
ledge capacitating  the  witness  to  testify  as  to  the  handwriting, 
was  impliedly  conceded  by  the  defendant's  examination  of  the 
witness,  and  that  he  cannot,  therefore,  make  the  objection  here; 
that  it  was  shown  by  the  subsequent  proof  stated  in  the  4th 
exception,  that  witness  had  seen  defendant  write,  and  if  there 
were  anything  in  the  objection,  it  is  no  cause  for  reversal  under 
such  circumstances.  In  reply  to  the  2nd  point  under  this  ex- 
ception, he  maintained  that  the  proof  that  the  signature  of  the 
surname  was  genuine,  did  legally  tend  to  prove  the  matter  in 
issue,  and  was,  therefore,  properly  admitted.  That  if  it  were 
the  sole  evidence  in  the  case,  it  would  have  been  admissible, 
and  is  clearly  admissible  when,  as  here,  it  is  but  part  of  the 
proof  offered,  and  after  evidence  going  to  show  the  genuineness 
of  the  whole  signature.  Under  the  4th  exception,  he  con- 
tended, in  reply  to  the  appellant's  point:  that  the  draft  which 
the  witness  saw  the  defendant  sign,  was  properly  exhibited  to 
him  for  the  purpose  of  refreshing  his  memory,  and  thereby  en- 
abling him,  with  the  aid  derived  from  the  comparison,  to  ex- 
press his  belief  as  to  the  genuineness  of  the  single  bill  in  suit; 
that  the  evidence,  after  the  comparison  being  given  by  a  wit- 
ness who  had  seen  the  defendant  write,  and  had  a  knowledge 
of  the  general  character  of  the  defendant's  handwriting,  was 
not  necessarily,  as  the  evidence  is  stated,  evidence  of  hand- 
writing founded  on  the  naked  comparison  alone,  and  exclu- 
sive of  all  knowledge  of  the  witness;  that  being  made  by  a 
witness  having  such  knowledge,  it  is  not  a  statement  that  the 
witness  gained  his  knowledge  of  the  writing  solely  from  the 
comparison,  and  testified  exclusively  from  that  knowledge,  and 
is  consistent  with  the  exercise  of  his  previous  general  know- 
ledge aclincr  upon  that  compvirison;  and  that  the  statement  is 
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also  consistent  with  the  idea  that  the  witness  did  not  make  the 
comparison  to  gain  a  knowledge  of  the  handwriting  by  simi- 
larity of  writing,  and  that  the  comparison  being  directed  to 
other  matters^  such  as  a  supposed  difference  in  the  manner  of 
signing  the  christian  name,  which  was  removed  by  the  exhibi- 
tion of  the  draft  signed  in  his  presence,  he  was  enabled  thus  to 
testify  from  his  knowledge  of  the  handwriting;  that  the  wit- 
ness, as  one  having  a  knowledge  of  the  general  character  of 
the  defendant's  handwriting,  and  having  before  him  the  draft 
which  he  saw  the  defendant  sign,  could  properly  compare  the 
two  signatures,  and  was  competent  to  testify,  after  such  com- 
parison, as  to  the  similarity  between  the  two  signatures,  and  to 
express  his  belief  founded  on  that  similarity. 

Martin,  l.y  delivered  the  opinion  of  this  court. 

This  was  an  action  of  debt  instituted  in  Saint  Mary^s  county 
court,  by  the  appellee  against  the  appellant^  upon  a  single  bill^ 
to  which  the  appellant  pleaded  non  est  factum. 

It  appears  from  the  record,  that  at  the  trial  of  the  issue  joined 
upon  this  plea^  the  plaintiff  offered  to  prove,  by  George  W, 
Morgan,  that  in  1843^  he  had  witnessed  the  signature  of  the 
defendant  to  a  receipt  which  he  bad  seen  him  sign;  that  the 
signature  to  that  receipt  very  much  resembled  the  signature  to 
the  cause  of  action^  and  that  from  that  resemblance,  and  his 
knowledge  of  the  character  of  the  handwriting  of  the  defen- 
dant, derived  from  that  signature  to  said  receipt,  he  believed 
the  signature  to  the  cause  of  action  to  be  the  signature  of  the 
defendant.  Upon  cross-examination ,  the  witness  further  proved 
that  he  had  never  seen  the  defendant  write  his  signature,  ex- 
cept to  that  receipt;  that  he  had  no  recollection  of  the  character 
of  the  signature  to  that  receipt,  except  from  a  subsequent  ex- 
amination of  it  in  October,  and  that  about  one  week  after  said 
examination  of  the  receipt,  he  saw  the  single  bill  in  dispute, 
and  from  his  recollection  of  the  signature  to  the  receipt,  he  be- 
lieved the  signature  to  the  single  bill  to  be  genuine;  that  he 
had  also  since  compared  the  signatures  to  the  receipts  and  single 
bill,  by  placing  them  side  by  side,  and  that  ho  is  still  more 
11         v.8 


Digitized  by 


Google 


82  CASES  IN  THE  COURT  OF  APPEALS 

Smith  w.  Walton.— 1849. 

thoroughly  convinced  that  the  signature  to  the  single  bill  is 
genuine.  He  further  proved,  that  the  said  receipt  has  been  in 
the  possession  of  the  plaintiff,  and  that  he  has  never  seen  it, 
except  in  October,  and  at  the  present  term  of  the  court. 

The  introduction  of  this  testimony,  to  prove  the  signature  of 
the  defendant  to  the  cause  of  action  in  dispute,  was  resisted  by 
his  counsel.  The  objection  was  overruled,  and  the  testimony 
permitted  to. go  to  the  jury  5  and  whether  there  was  error  in  this 
opinion  of  the  court  below,  is  the  question  presented  for  our 
consideration  by  the  first  exception. 

We  think  the  decision  of  the  court  below,  upon  the  point 
raised  by  this  exception,  was  correct.  It  is  true  that  the  wit- 
ness who  was  called  to  prove  that  the  signature  to  the  single 
bill  was  defendant's  handwriting,  had  seen  him  write  only  on 
one  occasion.  But  since  the  case  of  GarreHs  vs.  Alexander y 
decided  by  Lord  Kenyon,  in  1801,  4  Esp,  Rep.,  37,  and  re- 
cognised in  the  King's  bench  in  1836,  in  the  case  of  Doe  vs. 
Siickermore,  5  Adolp.  and  EUiSy  703,  it  has  been  regarded  as 
an  established  rule  of  evidence,  that  a  witness  who  has  seen  a 
party  write,  although  but  once,  and  has  in  this  mode  acquired 
a  knowledge  of  the  general  character  of  his  handwriting,  is 
competent  to  testify  with  respect  to  its  genuineness.  The  im- 
pression made  upon  the  mind  of  a  witness  who  has  seen  the 
defendant  write  his  name  only  in  a  single  instance,  may  be 
exceedingly  faint  and  imperfect,  but  it  is,  nevertheless,  testi- 
mony, provided  the  witness  can  declare,  as  he  has  done  in  the 
present  case,  that  from  his  knowledge  of  the  character  of  the 
defendant's  handwriting,  thus  acquired,  he  believes  it  to  be 
genuine.  A  witness  who  has  seen  a  party  write,  or  who  has 
corresponded  with  him,  is  qualified  to  speak  with  respect  to  the 
genuineness  of  his  signature.  The  question,  so  far  as  it  relates 
to  the  competency  of  the  witness,  must  depend,  not  upon  the 
quantity  of  his  information,  but  the  source  from  whence  it  is 
derived.  This  evidence,  like  all  evidence  founded  on  proba- 
bility, varies  in  every  conceivable  degree,  from  the  highest  to 
the  lowest  order  of  presumptive  proof.  It  is,  therefore,  a  pro- 
per subject  for  the  consideration  of  a  jury,  who  must  determine 
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what  iofluence  and  weight  is  to  be  given^  under  all  the  circum- 
stances of  the  case,  to  the  opinion  of  a  witness  who  places  his 
belief  upon  a  single  instance. 

It  was  the  observation  of  a  learned  judge,  who  delivered  his 
opinion  in  the  case  of  Doe  vs,  Suckermore,  already  adverted 
to,  "that  proof  of  handwriting,  from  the  highest  degree  of 
certainty,  carrying  with  it  perfect  assurance  and  conviction,  to 
the  lowest  degree  of  probability,  may  be  and  is  constantly  sub- 
mitted to  the  jury.  From  continued  and  habitual  inspection 
or  correspondence,  or  both,  carried  on  till  the  trial  itself,  down 
to  a  single  instance,  or  knowledge  twenty  years  old,  may  be 
received."  He  alluded,  he  said,  to  the  case  of  GarreUsvs. 
Alexander.  4  Esp,  Rep,,  37,  where  the  execution  of  a  bail 
bond  was  held  by  Lord  Kenyoriy  to  furnish  means  of  know- 
ledge. That  the  authority  of  that  case  was,  indeed,  questioned 
by  Lord  Eldotiy  upon  another  point,  because  the  witness  could 
not  go  so  far  as  to  express  any  belief,  but  as  to  the  competency 
of  a  witness  founding  himself  upon  a  single  instance,  we  have 
the  prevailing  and  important  testimony  of  Lord  Eldon,  in 
Eagleton  vs.  Kingstojij  8  Ves,,  473. 

This  rule  of  evidence  was  acknowledged  by  Lord  Ellen- 
borough,  in  Powell  vs.  Fhrd,  2  Stark  Gases,  164.  The  wit- 
ness in  that  case  was  rejected  as  incompetent,  solely  upon  the 
ground  that  he  had  seen  the  party,  whose  signature  was  in  dis- 
pute, write  only  his  surname,  but  not  his  christian  name.  A 
distinction  properly  repudiated  by  Chief  Justice  Abbott,  in 
Lewis  vs.  Sapio,  1  Moody  and  Malkin,  39.  After  proof  that 
the  surname  was  in  the  handwriting  of  the  party,  the  jury 
might  fairly  conclude,  if  they  believed  it,  that  the  whole  sig- 
nature was  genuine.  It  would, indeed,  be  an  extravagant  pre- 
sumption to  infer  that  some  counterfeit  hand  had  written  the 
christian  name. 

The  court  were  correct,  we  think,  in  rejecting  the  prayer 
presented  by  the  defendant  in  the  third  exception.  We  under- 
stand the  witness,  /.  B.  Kirk,  introduced  by  the  plaintiff,  for 
the  purpose  of  proving  that  the  defendant's  signature  to  the 
single  bill  was  written  by  him,  as  stating  that  although  from 
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bis  knowledge  of  the  general  character  of  the  defendant's  hand- 
writing he  believed  the  signature  of  the  surname  to  be  genuine, 
he  could  not  say  so  as  to  the  christian  name,  and  could  not, 
therefore,  prove  the  whole  signature;  and  assuming  this  to  be 
the  true  construction  of  his  testimony,  it  would  be  admissible, 
if  standing  alone,  as  conducing  to  establish  the  matter  in  con- 
testation upon  the  authority  of  the  case  of  Lewis  vs.  Sapio, 
decided  at  Nisi  Prius^  by  Chief  Justice  Abbott,  in  1827,  1 
Moody  and  iW.,  39,  to  which  we  have  already  referred.  And 
its  admissibility  must  be  considered  as  placed  beyond  all  con- 
troversy, when  it  is  recollected  that  this  proof  was  offered  not 
as  the  sole  evidence  in  the  cause,  but  in  connection  with  the 
testimony  of  George  W,  Morgan^  who  proved,  that,  in  his 
opinion,  the  whole  signature  was  genuine. 

The  counsel  for  the  appellant  has  also  contended,  that  this 
testimony  was  improperly  received,  because  it  was  incumbent 
on  the  plaintiff  to  have  established,  as  a  preliminaiy  fact,  that 
his  witness  had  acquired  a  knowledge  of  the  handwriting  of 
the  defendant,  by  having  seen  him  write,  or  in  some  other  re- 
cognised and  legitimate  mode,  before  he  was  permitted  to  tes- 
tify, from  such  knowledge,  to  the  genuineness  of  the  signature. 
But  we  think  that  the  testimony  is  not  now  open  to  this  objec- 
tion. No  such  question  was  raised  at  the  trial  below,  when  the 
court  was  adced  to  reject  the  evidence  ^^as  legally  insufficient 
to  support  t/te  issues  in  the  cause.  ^^  No  attempt  was  made  by 
the  defendant,  in  his  cross-examination  of  this  witness,  to  ex- 
plore the  sources  of  his  information,  with  respect  to  the  hand- 
writing in  reference  to  which  he  was  called  upon  to  testify; 
and  that  the  witness  possessed  that  kind  of  knowledge  which 
authorised  him  to  speak  of  the  genuineness  of  the  defendant's 
signature,  so  far  as  his  surname  was  concerned,  is  to  be  consi- 
dered as  a  fact,  conceded  both  by  the  nature  of  the  questions 
propounded  to  him,  on  cross-examination,  and  by  the  character 
of  the  prayer  addressed  to  the  court,  for  their  instruction  to  the 
jury.     Whiitier  vs.  Gould,  8  Watts,  486. 

There  was  error,  we  think,  in  the  ruling  of  the  court  upon 
the  point  of  evidence  raised  for  their  decisaon  in  ih^  fourth  ex- 
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ception.  It  appears  from  this  exception,  that  the  plaintiff  ex- 
hibited to  J,  B.  Kirk  J  the  witness  before  produced  by  him,  for 
the  purpose  of  refreshing  his  memory,  a  draft  purporting  to  be 
drawn  by  the  defendant,  in  favor  of  the  witness,  dated  the  20th 
of  March,  1644,  and  which  the  witness  proved  was  signed  by 
the  defendant,  in  his  presence.  This  course  of  examination 
was  perfectly  legitimate,  and  if  the  witness,  after  having  thus 
re-toufched  and  strengthened  his  recollection  of  the  defendant's 
handwriting,  by  inspecting  the  draft,  had  stated  that  he  be- 
lieved the  disputed  signature  to  be  genuine,  as  the  result  of  a 
comparison  between  that  signature  and  the  impression  he  had 
formed  in  his  mind  as  to  the  general  character  of  the  defen- 
dcLnt's  writing,  derived  from  antecedent  knowledge,  no  legal 
exception  could  have  been  taken  to  the  testimony. 

But  this  is  not  the  character  of  the  evidence  resisted  by  the 
appellant,  and  received  by  the  court.  We  are  informed,  by 
the  bill  of  exception,  that  after  the  witness  had  inspected  the 
draft,  the  counsel  for  the  plaintiff  handed  to  him  the  cause  of 
action  upon  which  the  suit  was  instituted,  and  asked  him  to 
compare  the  two  signatures,  which  the  witness  did  \  that  the 
counsel  then  asked  him  whether,  from  comparing  the  two  sig- 
natures, he  did  not  believe  the  signature  to  the  single  bill  to  be 
genuine?  To  which  the  witness  answered,  that  from  com- 
paring tlie  two  signatures^  he  believed  the  signature  to  the 
single  bill  to  be  genuine.  And  it  is  perfectly  manifest,  looking 
alone  to  the  facts  disclosed  by  this  exception,  that  the  opinion 
expressed  by  the  witness,  with  respect  to  the  genuineness  of  the 
signature  to  the  cause  of  action,  was  not  derived  in  any  degree 
from  his  antecedent  knowledge  of  the  defendant's  autograph, 
but  was  exclusively  founded  upon  the  supposed  similarity  be- 
tween the  single  bill  in  contest,  and  the  draft  of  the  20th  of 
March,  1844;  the  two  papers  being  placed,  at  that  time,  before 
him  in  juxta-position,  that  he  might  compare  them  in  order  to 
ascertain,  from  inspection,  whether  both  were  written  by  the 
same  person.  This  we  consider  to  be  the  true  construction  of 
the  evidence  <:ontained  in  the  fourth  exception,  and  assuming 
this  construction  to  be  correct,  the  testimony  was  clearly  inad- 
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missible  as  an  attempt  to  prove  the  genuineness  of  the  disputed 
signature,  by  the  opinion  of  a  witness  who  founded  his  belief 
upon  a  mere  naked  comparison  of  the  two  papers  submitted 
for  his  examination.  It  appears  from  the  evidence,  as  set  forth 
in  the  exception,  that  the  witness,  in  answer  to  a  question  pro- 
posed to  him  by  the  counsel  of  the  plaintiff,  stated,  that  from 
comparing  the  two  signatures,  he  believed  the  signature  to  the 
single  bill  to  be  genuine;  and  although  the  witness  had  some 
previous  acquaintance  with  the  general  character  of  the  defen- 
dant's writing,  yet  as  the  belief  he  expressed  with  respect  to 
the  genuineness  of  the  signature  to  the  single  bill,  was  not  de- 
rived from  that  antecedent  knowledge,  but  was  founded  upon 
a  supposed  similarity  between  the  two  signatures  before  him, 
he  stood  precisely  in  the  predicament  of  a  witness  who,  without 
ever  having  seen  a  party  write,  is  required  to  testify  to  the  au- 
thenticity of  his  signature  by  a  mere  comparison  of  hands. 
That  evidence  of  this  description  is  not  admissible  for  the  pur- 
pose of  proving  handwriting,  is  a  rule  of  law  now  too  firmly 
established  to  be  disturbed.  Much  has  been  written  and  said 
to  show  that  comparison  of  hands  is,  as  a  mode  of  proof,  better 
calculated  to  elicit  truth,  than  the  belief  of  a  witness,  founded, 
as  it  necessarily  is,  upon  a  comparison  of  the  controverted  sig- 
nature with  some  image  or  impression  which  he  has  received 
into  his  mind,  from  having  observed  a  party  write  more  or  less 
frequently.  Upon  this  ground,  testimony  of  this  character  has 
been  admitted  as  competent  to  establish  handwriting  by  the  ad- 
judications of  some  of  the  American  courts.  This  is  in  con- 
flict with  the  doctrine  of  the  common  law,  as  enunciated  in 
Westminister  hail.  We  consider  it  as  the  settled  rule  of  the 
English  law,  which  in  this  respect  we  approve  and  adopt,  that 
with  the  exception  of  ancient  documents,  an  exception  stand- 
ing upon  the  necessity  of  the  case,  signatures  cannot  be  proved 
by  a  direct  comparison  of  hands.  By  which  it  is  meant  the 
collation  of  two  papers  in  juxta-position,  for  the  purpose  of 
asceitaining,  by  inspection,  if  they  were  written  by  the  same 
person. 
In  the  case  of  Doc  vs.  Suckermore^  it  was  remarked,  by 
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Mr.  Justice  Coleridge:  "That  our  law  has  not,  during  a  long 
course  of  years,  permitted  handwriting  to  be  proved  by  the  im- 
mediate comparison,  by  a  witness,  of  the  paper  in  dispute  with 
some  other  specimen  proved  to  have  been  written  by  the  sup- 
posed writer  of  the  first.  He  said  it  was  famihar  to  lawyers 
that  many  attempts  have  been  made  to  introduce  this  mode  of 
proof  according  to  the  practice  of  the  civil  and  ecclesiastical 
laws,  but  that  after  some  uncertainty  of  decision,  the  attempts 
have  failed."  The  court  were  clearly  right  in  rejecting 
the  prayer  offered  by  the  defendant  in  the  second  exception, 
and  that  exception  has  been  properly  abandoned.  We,  there- 
fore, aflSrra  the  opinions  of  the  court  below,  as  expressed  in  the 
first,  second  and  third  exceptions,  and  reverse  the  opinion  ex- 
pressed in  the  fourth  exception. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 


Ann  Edelen  vs.  Bennet  Gough. — Juney  1849. 

Upon  the  trae  construction  of  the  act  of  1797,  ch.  57,  either  party  may  ohal. 
lenge  a  juror  for  cause  before  he  is  sworn,  whether  he  has  or  has  not  exer- 
cised his  statutory  right  of  striking  four  names  peremptorily  from  the 
panel. 

A  witness  who  has  seen  the  defendant  write,  though  but  once,  is  competent 
to  speak  with  respect  to  the  genuineness  of  his  signature. 

In  an  action  upon  a  single  bill  which  recited :  **  On  a  settlement  this  day  of 
JETs  two  notes  due  B,  (amounting  to,  &c.,)  I  fall  in  his  debt  $406.46,  which 
sum  I  hereby  promise  and  oblige  myself,  my  heirs,  d&c,  to  pay  to  B^  or  or- 
der,  for  yalue  receiyed,"  to  which  non  t9t  factum  was  pleaded,  the  defen- 
dant cannot  give  in  eyidence  that  H  died  some  twenty  years  since,  and  was 
not  related  to  the  defendant  in  blood  or  estate,  though  connected  with 
the  opinion  of  a  witness,  familiar  with  the  handwriting  of  the  defendant, 
that  the  signature  to  the  single  bill  was  not  genuine.  Such  eyidence  is 
irreleyant  to  the  issue,  and  would  tend  to  mislead  the  jury. 
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Appeal  from  Saint  Mary^s  county  court. 

This  was  an  action  of  debt  brought  by  the  appellee  against 
the  appellant,  on  the  19th  of  February,  1845,  upon  her  single 
bill  for  $406.46-  The  plea  was  non  est  factum,  upon  which 
issue  was  joined.  Upon  the  first  trial  of  this  case,  there  was 
an  appeal  taken  by  the  defendant,  which  is  reported  in  5  GHH, 
103.  This  court,  upon  that  appeal,  reversed  the  judgment  of 
the  court  below,  and  awarded  a  procedendo.  At  the  trial  un- 
der this  writ,  there  was  the  same  plea  and  issue;  but  before  any 
juror  was  sworn,  the  defendant  moved  the  court,  as  prelimi- 
nary to  such  swearing,  that  the  several  jurors  should  be  asked 
whether  they  had  formed  and  expressed  an  opinion  upon  the 
merits  of  this  case.  Which  the  court  (Key,  A.  J.,)  refused 
to  do,  the  defendant  having  struck  four  jurors  from  the  full 
panel,  directed  in  such  cases.  'To  this  refusal  the  defendant 
excepted. 

2nd  Exception.  In  the  further  trial,  the  plaintiff  offered  to 
prove,  by  WiUiam  J,  Edelen y  a  competent  witness,  that  he 
had  seen  the  defendant  write,  and  that  from  his  knowledge 
of  her  handwriting,  he  believed  the  signature  to  the  cause  of 
action  to  be  genuine.  Upon  cross-examination,  witness  stated 
that  he  had  seen  the  defendant  write  her  name  to  a  receipt  on 
a  bond  in  February,  1846,  (which  bond  he  produced;)  tliat 
although  two  other  receipts  had  been  entered  on  the  bond,  he 
had  no  distinct  recollection  of  seeing  the  defendant  sign  her 
name  to  either.  That  the  body  of  the  receipts  is  not  in  his 
handwriting,  nor  does  he  know  by  whom  they  were  written. 
That  he  has  an  impression  that  he  has  seen  the  defendant  write 
at  other  times  than  February,  1846;  but  cannot  distinctly  state 
that  he  ever  did  see  her  write,  except  upon  the  occasion  of 
signing  the  aforesaid  receipt.  That  his  belief  of  the  genuine- 
ness of  the  disputed  signature  is  derived  from  this  impression 
of  having  seen  her  write  previous  to  1846,  and  from  the  re- 
semblance between  the  signature  to  the  receipt  given  by  her, 
before  spoken  of,  in  1846,  and  the  disputed  one,  and  from  his 
knowledge  and  recollection  of  her  handwriting,  from  having 
seen  her  sign  her  name  to  said  receipt,  on  which  occasion  be 


Digitized  by 


Google 


OF  MARYLAND.  89 


Edelen  vs.  Goagh.^1849. 


very  particularly  noticed  her  handwriting.  To  which  testi- 
mony,  on  the  whole,  for  the  purpose  of  proving  the  genuine- 
ness of  the  signature  to  the  cause  of  action,  the  defendant  ob- 
jected; but  the  court  overruled  the  objection,  and  permitted  the 
evidence  to  go  the  jury,  to  be  weighed  by  them.  To  this  de- 
cision the  defendant  excepted. 

3rd  Exception.  The  defendant  then  offered  to  prove,  by 
Benedict  Goughj  a  competent  witness,  that  he  is  familiar  with 
the  handwriting  of  the  defendant;  has  seen  her  write  before, 
and,  perhaps,  more  frequently  than  any  one  in  the  county;  has 
been  familiar  with  her  handwriting  for  six  or  seven  years,  and, 
from  his  knowledge  of  her  handwriting,  he  does  not  believe 
the  signature  in  dispute  to  be  genuine.  The  defendant  then 
further  offered  to  prove,  by  the  same  witness,  that  Henry  A. 
Edeleity  whose  name  is  mentioned  in  said  single  bill,  as  the 
party  drawing  and  owing  the  two  notes  stated  therein,  died 
some  twenty  years  dnce,  and  that  he  was  not  connected  with 
the  said  defendant  in  Mood  or  estate,  as  a  circumstance  to  go 
to  the  jury  with  the  testimony  already  given,  under  the  issue 
of  mm  est  factum;  but  the  court  refused  to  permit  any  of  the 
testimony  offered  in  relation  to  Henry  A,  Edelen  to  go  to  the 
jiury.  The  defendant  excepted,  and  the  verdict  and  judgment 
being  against  her,  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Martin  and  Frick,  J. 

By  Pratt,  for  the  appellant,  and 

By  Thos.  S.  Alexander,  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  in  this  case,  that  at  the  trial  of  the 
cause  below,  the  defendant,  before  any  juror  had  been  sworn, 
and  after  he  had  stricken  four  names  from  the  panel  delivered 
to  him,  moved  the  court  that  the  several  jurors,  before  they 
were  sworn  to  try  the  issue,  should  be  asked  whether  they  had 
formed  and  expressed  an  opinion  as  to  the  merits  of  the  case; 
12        v.8 
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and  the  court  overruled  the  motion^  upoo  the  ground  that  the 
defendant  had  previously  stricken  four  nannes  from  the  panel. 

We  think  the  court  erred  in  overruling  the  motion  of  the 
defendant.  No  objection  was  interposed  by  the  plaintiff^  and 
the  prayer  of  the  defendant  was  preferred  to  the  court,  upon 
the  supposition  that  the  plaintiff  either  had  or  would  exercise 
his  statutory  privilege  of  striking  peremptorily  four  names  from 
the  panel  which  had  been  delivered  to  him.  The  object  of 
the  defendant  was  to  exclude  from  the  list  of  jurors,  after  each 
party  had  stricken  four  names,  those  who  had  formed  and  ex- 
pressed an  opinion  with  respect  to  the  merits  of  the  case.  This^ 
was  his  undoubted  privilege,  upon  the  true  construction  of  the 
act  of  Assembly  of  1797,  ch.  57,  as  expounded  by  the  Court 
of  Appeals,  in  the  case  of  Lee  against  Peter y  6  GUlSf  John,y 
447.  If  one  or  more  of  the  jurors  remaining  on  the  panel, 
after  each  party  had  exercised  his  statutory  right  of  striking 
four  names  from  the  list  of  twenty,  had  been  rejected  as  in- 
competent, their  places  should  have  been  supplied  by  further 
draughts  from  the  ballot-box,  or,  if  necessary,  by  a  tcdes.  For 
example,  if  six  jurors  had  been  sworn  to  try  the  cause,  and  six 
rejected  for  favor,  or  any  other  legitimate  reason,  ten  more 
jurors  would  have  been  drawn,  and  so  in  proportion,  until  an 
impartial  jury  was  obtained.  We  desire  it  to  be  understood  as 
our  opinion,  that  either  party  may  challenge  a  juror,  for  cause, 
before  he  is  sworn ,  whether  he  has  or  has  not  exercised  his 
statutory  right  of  striking  four  names  peremptorily  from  the 
panel. 

It  appears  from  the  facts  exhibited  in  the  second  exception, 
that  the  plaintiff,  to  support  the  issue  joined  by  him  on  the  plea 
of  non  est  factum^  proved  by  a  witness,  that  he  had  seen  the 
defendant  write  her  name  on  one  occasion  in  1846,  and  that 
from  his  knowledge  of  her  handwriting,  he  believed  the  signa- 
ture to  the  cause  of  action  offered  in  evidence  to  be  genuine. 
The  testimony  was  objected  4o  by  the  counsel  for  the  appellant, 
as  inadmissible  to  prove  that  the  signature  in  controversy  was 
in  the  defendant's  handwriting.  The  evidence  was  properly 
received  by  the  court.     The  witness  who  had  seen  the  defen- 
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dant  write^  although  but  once,  was  compeieDt  to  speak  with 
respect  to  the  genuineness  of  the  disputed  signature,  as  the 
opinion  which  he  formed  and  communicated  to  tlie  jury  was 
formed,  as  he  states  in  his  testimony,  upon  knowledge  of  the 
general  character  of  her  handwriting  thus  acquired.  A  similar 
question  has  been  decided  by  this  court  at  its  present  term,  in 
the  case  of  Smith  vs.  WdUoriy  ante  p.  77. 

The  court  below  were  correct,  we  think,  in  rejecting  the  tes- 
timony offered  by  the  defendant  in  relation  to  Henry  A.  Edelen, 
as  detailed  in  the  third  bill  of  exceptions.  We  find  from  the 
record,  that  when  this  case  was  first  tried  in  the  court  below, 
the  defendant  offered  to  read  in  evidence  to  the  jury  the  ad- 
ministration accounts  of  Hemy  A.  Edelenj  showing  a  settle- 
ment and  overpayment  of  the  debts  before  the  date  of  the 
writing  obligatory,  upon  which  the  suit  was  instituted,  and  that 
he  was  not  related  to  the  defendant  in  blood,  or  connected 
with  her  in  estate,  as  a  circumstance  to  be  weighed  by  the 
jury,  upon  the  issues  in  the  case.  This  evidence  was  rejected 
by  the  county  court,  as  illegal  and  incompetent.  The  decision 
was  affirmed  by  the  Court  of  Appeals  on  the  former  appeal, 
and  when  considering  the  question  of  its  admissibility,  they 
said:  '<It  was,  in  its  nature,  so  remote  and  irrelevant  to  the 
matter  in  issue  in  the  cause,  that  its  effect  would  most  probably 
have  been  to  bewilder  and  mislead  the  jury,  and  would  have 
opened  a  door  by  which  the  jury  might  have  been  involved  in 
the  trial  of  a  complication  of  issues,  the  finding  of  which 
would  have  had  no  bearing  on  the  questions  which  the  jury 
were  sworn  to  try."  5  GiU,  108.  The  same  testimony  has 
been  again  offered  in  connection  with  tlje  opinion  of  a  witness 
who  stated  that  he  was  familiar  with  the  handwriting  of  the 
defendant,  and  that,  in  his  opinion,  the  signature  to  the  paper 
in  controversy  was  not  in  her  handwriting,  and  that  Henry  A. 
Edelen,  who  is  named  in  the  single  bill  on  which  the  suit  is 
brought,  died  some  twenty  years  since.  This  testimony  was, 
we  thing,  properly  rejected,  so  far  as  it  related  to  Henry  A, 
Edelen.  For  it  must  be  obvious,  that  the  objection  to  that 
portion  of  the  evidence  ruled  to  be  inadmissible  on  the  former 
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appeal^  upon  the  ground  of  its  intrinsic  remoteness  and  iirele- 
vancy^  would  not  be  obviated  by  the  superadded  tesiiinony 
which  it  was  proposed  to  introduce  into  the  cause. 

We  reverse  the  opinion  of  the  county  court^  as  expressed  in 
the  first  exception ;  and  affirm  their  opinions  in  the  second  and 
third  exceptions. 

JUDGMENT  REVERSED;  AND 

PROCEDENDO  AWARDED. 


\ 


John  H.  Milburn  vs.  John  Guyther. — December^  18^9. 

To  wammt  a  defendant  in  pleading  a  set  off,  or  filing  an  account  in  bar  to 
an  action  at  law,  hia  claim  most  be  of  snch  a  nature  that  he  can  kqo  for 
and  reooyer  it  by  a  suit  in  a  court  of  law.  Legal  clairoi,  only,  can  form 
subjects  of  set  off,  or  be  filed  as  accounts  in  bar,  in  such  a  court. 

If  three  or  more  persons,  not  partners  in  trade,  and  not  purchasing  with  part, 
nership  means,  become  the  purchasers  of  a  vessel,  they  are  regarded  in  law 
as  part  owners  thereof,  and  not  as  partners ;  they  hold  the  vessel  as  tenants 
in  common. 

But  it  does  not  thence  follow,  that  upon  the  termination  of  the  joint  owner- 
ship by  their  authorised  act,  or  during  its  continuance,  they  can  maintain 
actions  at  law  against  each  other,  either  for  the  recovery  of  the  vessel, 
or  their  respective  proportions  of  the  freight ;  or  that  if  one  part  owner,  by 
the  consent  and  for  the  benefit  of  all  the  owners,  sells  tho  vessel  and  re- 
ceives the  proceeds,  each  of  the  other  part  owners  con  separately  sue  at 
law  for  his  portion  of  the  proceeds  of  sale. 

The  ordinary  remedy  of  part-owners  to  obtain  an  adjustment  of  the  ship's 
account  among  themselves,  is  a  suit  in  equity.  All  the  part  owners  should 
join  as  plaintiffi  for  the  recovery  of  the  freight,  because  all  of  them  are 
partners  with  respect  to  the  concerns  of  the  ship. 

If  part  owners  give  a  joint  authority  to  an  agent  to  sell  the  entire  ship,  they 
cannot  maintain  separate  actions  against  him  for  their  respectivo  shares  of 
the  money,  though  each  may  do  so  if  they  separately  authorised  the  agent 
to  sell  their  respective  shares  of  the  ship. 

Joint  debts  cannot  be  set  off  against  separate  debts,  nor  separate  debts  against 
joint  debts,  either  at  law  or  in  equity. 
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With  respect  to  parties,  ae  between  whom  the  right  of  pleadingr  Mt  ofis,  or 
filing  accounts  in  bar,  is  allowed,  the  same  rule  which  applies  to  the  sta. 
tutes  of  2  and  8,  of  George  the  2nd,  is  applicable  to  the  7lh  section  of  the 
act  of  1785,  ch.  46. 

In  this  case  the  plaintiff  sued  the  defendant  for  a  separate  debt  between  them. 
Hbld:  that  the  defendant  could  not  set  off  against  this  action  a  claim  for 
his  share  of  the  proceeds  of  sale  and  freight  of  a  ship  of  which  the  plain, 
tiff  and  defendant,  with  others,  were  joint  owners,  and  which  was  sold  by 
the  former  with  the  joint  consent  of  all,  and  for  the  benefit  of  all. 

Appeal  from  Saint  Mary^s  counly  court. 

Thk  was  an  action  of  assumpsii,  instituted  by  the  appellee 
against  the  appellant^  on  the  18th  of  August,  1845.  The 
{headings  and  facts  of  the  case  are  fully  stated  in  the  opinion 
of  this  court. 

The  cause  was  ai^ued  before  Dorset^  C.  J.;  Magruder 
and  Frick^  J. 

By  Pratt^  for  the  appellant^  and 

By  Thos.  S.  ALEXANDER;  for  the  appellee. 

DoRBET;  C.  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff  below^  in  his  declaration ,  sought  to  recover  of 
the  defendant,  on  the  usual  counts  of  general  indebitatus  as- 
sunymtf  money  lent  and  advance^,  and  money  had  and  re- 
ceived.    The  defendant  pleaded  non  assumpsit ,  and  filed  two 
accounts  in  bar  against  the  plaintiff:  the  one  charging  him  with 
$300;  due  to  him  from  the  plaintiff^  for  the  sixth  part  of  the 
proceeds  of  sale  of  the  schooner  ^^W.  T.  Savin,^^  sold  in  the 
year  1837^  and  the  other  charging  him  with  $60.07,  one-sixth 
part  of  the  freight  received  as  the  earnings  of  the  schooner 
To  these  accounts  in  bar,  the  plaintiff  replied  non  assumpsit 
and  limitations  and  issues  were  joined  thereon.     At  the  trial 
the  plaintiff  having  proved  his  claim  for  money  had  and  re 
received,  the  defendant,  to  support  the  issues  joined  on  his  part 
offered  to  prove  to  the  jury  that,  in  the  year  1837,  the  defen 
dant  and  plaintiff,  and  a  certain  Jos.  C.  Milboum  and  Oeorge 
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Guythevy  united  in  the  purchase  of  a  vessel  called  the  "  W.  T. 
Savin y^'  and  that  in  1837,  the  said  vessel  was  sold  by  the 
plaintiff,  with  the  consent  and  for  the  benefit  of  all  the  part- 
owners,  for  $1,600,  which  was  received  by  the  plaintiff.  The 
defendant  further  offered  to  prove,  by  a  competent  witness,  that 
in  1845,  before  the  institution  of  this  suit,  the  plaintiff  pro- 
duced to  the  defendant  the  two  papers  marked  A  and  B,  now 
exhibited,  purporting  to  show  the  amount  of  freights  received 
by  the  plaintiff,  on  account  of  the  ^'  W.  7\  Savin j^'  and  the 
expenses  incurred  by  him  whilst  running  the  said  vessel  as  cap- 
tain and  agent  of  the  several  partners;  said  papers  A  and  B 
being  produced  to  the  defendant  for  the  purpose  of  settling  with 
him  his  share  of  said  freights.  The  court  having  refused  to 
permit  this  testimony,  or  any  part  of  it,  to  go  to  the  jury,  the 
defendant  excepted,  and  the  conectness  of  such  refusal  forms 
the  subject  for  the  determination  of  this  court,  upon  the  appeal 
now  before  it.  As  showing  that  the  testimony  offered  estab- 
lished the  issues  joined  on  the  part  of  the  appellant,  and  that, 
therefore,  he  has  been  injured  by  the  court's  refusal  to  permit 
it  to  go  to  the  jury,  the  appellant  insists  upon  three  points: 
Ist.  *'That  by  the  sale  of  the  vessel,  and  the  receipt  of  the 
purchase  money  by  the  plaintiff,  each  owner  became  entitled 
to  receive,  individually  of  the  plaintiff,  his  part  of  the  money 
so  received  by  him,  and  that  the  one-sixth  of  such  amount,  to 
which  the  defendant  was  entitled,  should  have  been  permitted 
by  the  court  to  be  set  off  against  the  plaintiff 's  demand  against 
him."  The  principle  thus  asserted  by  the  appellant  in  the 
first  part  of  this  point,  is  abstractedly  and  literally  true:  ^^that 
by  the  sale  of  the  vessel,  and  the  receipt  of  the  money  by  the 
plaintiff,  each  owner  is  entided  to  receive,  individually  of  the 
plaintiff,  his  part  of  the  money  so  received  by  him."  And 
with  equal  truth  the  same  may  be  predicated  of  every  equitable 
claim  for  money,  recoverable  only  in  a  court  of  equity,  which 
a  defendant  may  have  against  a  plaintiff.  But  to  warrant  a 
defendant  in  pleading  a  set  off,  or  filing  an  account  in  bar  to  an 
action  at  law,  he  must  not  only  be  entitled  to  receive  the  amount 
due  him  from  the  plaintiff,  but  his  claim  must  be  of  such  a 
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nature  that  he  can  sue  for  and  recover  it  by  a  suit  in  a  court  of 
law.  Legal  claims,  only,  can  form  subjects  of  set  off,  or  be 
filed  as  accounts  in  bar  in  such  a  court.  The  inquiry  thence 
naturally  arises,  is  the  claim  now  preferred  by  the  appellant 
against  the  appellee  such  an  one  as  is  recoverable  in  a  suit  at 
law. 

It  is  not  denied,  that,  as  has  been  urged  in  the  argument, 
if  three  or  more  persons,  not  partners  in  trade,  and  not  pur- 
chasing with  partnership  names,  become  the  purchasers  of  a 
vessel,  they  are  regarded  in  law  as  part  owners  thereof,  and  not 
as  partners;  that  they  hold  the  vessel  as  tenants  in  common. 
But  it  by  no  means  thence  follows,  that  upon  the  termination 
of  the  joint  ownership,  by  their  authorised  act,  or  during  its 
continuance,  they  can  maintain  actions  at  law  against  each 
other,  either  for  the  recovery  of  the  vessel  or  their  respective 
proportions  of  the  freight  received  by  the  part  owners  in  the 
employment  of  the  vessel;  or  that  if  one  of  the  part  owners, 
by  the  consent  of  all,  and  for  the  benefit  of  all  the  owners, 
sells  the  vessel  and  receives  the  proceeds  of  sale,  as  in  the  case 
before  us,  that  each  of  the  other  part  owners  can  separately 
maintain  an  action  at  law  for  the  proportion  of  the  proceeds  of 
sale  which  he  was  entitled  to  claim  of  the  part  owner  by  whom 
the  sale  was  made.  In  Collier  on  Partnership^  sec.  1220,  it 
is  stated,  that  "the  ordinaiy  remedy  of  part  owners  to  obtain 
an  adjustment  of  the  ship's  account  among  themselves,  is  a 
sait  in  a  court  of  equity."  In  section  1230,  (where  numerous 
authorities  are  referred  to  as  sustaining  the  position,)  it  is  stated, 
that  all  the  part  owners  of  a  ship  should  join  as  plaintiffs  for  the 
recovery  of  freight;  and  the  reason  assigned  for  it  is,  "that  all 
of  ihem  are  partners  with  respect  to  the  concerns  of  the  ship." 
"And  even  if  part  owners  authorise  their  agent  to  sell  the  en- 
tire ship,  they  cannot,  if  they  gave  him  a  joint  authority,  main- 
tain separate  actions  against  the  agent  for  their  respective  shares 
of  the  money  received  by  him,  on  account  of  such  sale,  though 
each  may  maintain  a  separate  action,  if  they  separately  autho- 
rised the  agent  to  sell  their  respective  shares."  From  the  proof 
offered  and  rejected  in  this  case,  no  such  separate  authority  to 
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sell  can  be  deduced.  In  section  1231,  of  CoUier  on  Partner- 
ship ^  the  general  rule  is  asserted,  that  part  owners  of  a  ship 
cannot  sue  separately  for  their  respective  portions.  If  they 
must  all  unite  in  a  case  where  the  proceeds  of  the  sale  of  a  ship 
or  the  freight  are  in  the  hands  of  a  third  person,  the  necessity 
for  such  union  is  equally  imperative  in  the  case  before  this 
court.  And  as  one  of  the  necessary  plaintiffs  in  the  action 
cannot  unite  in  suing  himself,  who  must  be  the  defendant,  the 
remedy  in  the  case  is  by  a  bill  in  equity,  where  all  the  part 
owners  must  be  before  the  court,  either  as  plaintiffs  or  defen- 
dants. It  cannot  be  pretended  that,  upon  the  testimony  offered, 
there  was  any  such  settlement  of  accounts,  or  balance  struck 
between  the  part  owners,  or  between  the  plaintiff  and  defen- 
dant in  this  appeal,  as  would  warrant  the  jury  in  finding  such 
an  express  or  implied  promise  as  would  entitle  the  former  to 
the  set  off  he  has  claimed  from  the  latter,  as  a  separate  debt 
between  them. 

The  second  point  on  which  the  appellant  has  uiged  a  re- 
versal of  the  county  court's  judgment,  is,  ^Uhat  if  the  plain- 
tiff's indebtedness  to  the  defendant  is  to  be  considered  as  a  joint 
debt  due  from  the  <}efendant  and  others,  it  should  have  been 
permitted,  so  far.as  it  belonged  to  the  defendant,  to  be  set  off 
against  the  individual  debt  of  the  defendant  to  the  plaintiff." 
This  point  assumes  what  this  court,  in  its  remarks  on  the  first 
point,  has  declared  cannot  be  done,  that  the  other  three  part 
owners  can,  at  law,  maintain  a  joint  action  against  the  appd- 
lee.  But  suppose  this  assumption  were  granted,  can  the  prin- 
ciple of  law,  asserted  in  this  second  point,  be  then  sustained? 
That  it  cannot,  we  entertain  no  doubt.  In  England^  a  joint 
debt  cannot  be  set  off  against  a  separate  one,  nor  a  separate 
debt  against  a  joint  demand.  If  authorities  be  required  for  so 
familiar  a  principle,  they  may  be  found  in  the  6  Law  Lib., 
16,  and  CoUier  on  Partnership,  1234.  In  3  Mason,  145, 
Jackson  vs,  Robinson,  and  2  Sumners  C.  C.  R.,  409,  Howe 
vs.  Sfieppard,  the  broad  doctrine  is  laid  down,  that  ^^  joint  debts 
cannot  be  set  off  ngainst  separate  debts,  or  separate  debts 
against  joint  debts,  either  at  law  or  in  equity." 
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The  cases  referred  lo  by  the  counsel  for  the  appellant,  where 
courts  of  law  exercising  an  equitable  jurisdiction,  and,  conse- 
quently, modifying  its  favors  or  relief  to  the  varying  and  pecu- 
liar circumstances  of  every  particular  case  before  them,  are  in- 
applicable to  the  general  principles  of  pleading  by  which  such 
courts  are  governed  in  the  determination  of  questions  arising  on 
pleas  of  set  off,  and  accounts  in  bar.  Nor  can  the  distinction , 
as  applicable  to  this  point,  be  sustained,  which  has  been  at- 
tempted to  be  taken  between  the  act  of  1785,  and  the  statutes 
of  England,  in  relation  to  set  off.  With  respect  to  parties,  as 
between  whom  the  right  of  pleading  set  offs,  or  filing  accounts 
in  bar  is  allowed,  the  same  rule  which  applies  to  the  statutes  of 
2  and  8  of  George  2nd,  is  applicable  to  the  7th  section  of  the 
act  of  Assembly  of  Maryland,  of  1785,  ch.  46.  The  language 
of  which  section  is,  that  "the  defendant  may  file  an  account 
in  bar,  or  plead  discount  of  any  claim  he  may  have  against 
the  plaintiff :^^  not  such  as  he  and  others  may  have  against 
the  plaintiff,  or  which  he  may  have  against  one  of  several 
plaintiffs. 

The  third  point  of  the  appellant,  which  is,  that  "if  the 
owners  of  the  vessel  are  to  be  considered  as  partners,  then  it 
will  be  insisted,  that  the  partnership  terminated  by  the  sale  of 
the  vessel,  (the  only  partnership  property,)  and  that  the  defen- 
dant's one-sixth  of  the  proceeds  of  sale,  and  of  the  freights  re- 
ceived by  the  plaintiff,  should  have  been  permitted  to  be  set  off 
against  the  plaintiff's  claim,"  is  sufiiciently  answered  in  what 
has  been  said  upon  the  appellant's  first  and  second  points.  The 
judgment  of  the  county  court  is  affirmed. 

JUDGMENT  AFFIRMED. 

13         V.8 
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Sarah  E.  Mitchell's  Lessee  vs.  Henry  S.  Mitchell. — 
December,  1849. 

Where  a  party  includes  in  his  claim  and  pretensions,  the  whole  or  anj  part 
of  a  tract  of  land,  before  he  can  offer  evidence  of  title  thereto,  the  lines  of 
the  entire  tract  must  first  bo  located  upon  the  plats* 
But  if  he  seeks,  by  the  location  of  particular  boundaries  or  lines  of  an  adja- 
cent tract,  to  elucidate  or  support  the  locations  of  the  lands  he  claims,  or 
locations  he  may  have  made  as  auxilliary  thereto,  he  need  only  locate  such 
particular  boundary  or  lines. 
Where  the  beginning  and  other  boundaries  of  a  tract  are  lost,  so  that  it  is 
insusceptible  of  location  by  the  ordinary  means,  a  boundary  or  boundaries 
thereof  may  be  proved  by  the  location  of  a  junior  survey,  whose  lines  call 
for  such  lost  boundaries  as  the  termini  thereof. 
If  all  the  boundaries  common  to  both  surveys  are  lost,  save  one,  which  can 
bo  identified  by  its  being  stated  in  the  junior  survey  as  the  beginning  of  a 
third  tract,  whose  beginning  can  bo  proved,  such  proof,  with  the  certificate 
of  tho  junior  survey,  will  establish  it  not  only  as  the  boundary  of  the  third 
tract,  but  as  that  called  for  in  both  the  senior  and  junior  surveys. 
A  tract  A,  calls  for  a  boundary  at  the  terminus  uf  its  first  line,  which  is  also 
called  for  as  the  end  of  tho  third  line  of  B,  whose  certificate  states  said 
bound  to  be,  also,  the  beginning  of  W.     If  this  boundary,  or  the  place 
where  it  stood,  be  otherwise  incapable  of  proof  as  a  boundary  of  A,  or  of 
B,  it  may  be  established  as  the  boundary  of  both,  by  proving  it  to  be  the 
beginning  of  W. 
At  the  end  of  the  first  line  of  A,  and  of  the  third  line  of  B,  a  boundary  is 
established,  from  which  A's  second  line,  by  its  patent,  runs  136  perches  to 
a  bounded  tree,  the  actual  situs  of  which  cannot  be  proved ;  but  B*s  patent, 
which  is  junior,  runs  its  fourth  line  with  and  binding  on  A's  second  line, 
139  perchest  to  B*s  third  boundary,  "at  the  end  of  the  second  line  of  A," 
Held  :  that  the  court  should  have  instructed  the  jury,  as  a  matter  of  law, 
that  A*s  second  line  terminates  at  the  end  of  136  perches,  as  expressed  in 
its  patent. 
A  certified  copy  of  a  warrant  from  tho  land  office  is  admissible  in  evidence  in 
connection  with  tho  certificate,  though  tho  name  of  the  register  who  issued 
it,  be  not  appended  to  it. 
Where  a  plaintiff  located  on  tho  plots,  for  his  claim  and  pretensions,  all  that 
part  of  a  certain  tract  of  land  "  which  was  in  the  possession  ofFJ  JIf ," 
making  no  reference  as  to  the  time  to  which  such  possession  related,  it  is 
not  competent  for  him  to  prove,  by  witnesses,  that  F  J  3f  was  in  possession 
of  said  lands  for  seteral  years  prior  io  his  death, 
A  witness  is  incompetent,  whore  it  docs  not  appear  by  the  plats  and  explana. 
tions  that  he  had,  upon  the  ground,  pointed  out  to  the  surveyor  the  objects 
located,  as  to  which  he  is  called  to  testify. 
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A  will  ofiered  not  as  evidenco  of  location,  but  of  title,  need  not  be  located  on 
the  plots. 

Survejors,  in  their  explanations,  should  state  what  number  of  degrees  thej 
allow  for  variation ;  to  say  that  they  make  the  usual  allowance  for  varia- 
tion is  too  indefinite. 

All  the  lines  of  a  tract  to  which  the  plaintiff  lays  claim,  must  not  only  be 
truly  located  on  the  plots,  but  must  bo  actually  surveyed  on  the  grround. 

Original  locations,  if  not  counter.located  by  the  opposite  party,  are  admitted 
to  be  correct ;  but  a  counter-location  of  a  counter.location,  is  a  solecism  of 
which  we  have  no  example. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  ejectment  instituted  by  the  appellant 
for  twenty-one  tracts  of  land  particularly  named  in  the  decla- 
ration. The  appellee,  the  defendant,  being  tenant  in  posses- 
sion, took  defence  on  warrant. 

Upon  the  execution  of  the  warrant  of  resurvey,  the  plaintiff 
located  as  his  claims  and  pretensions,  four  of  the  twenty-one 
tracts,  viz:  ''MiicheWs  Lot,''  ''Wheeler's  Rest; '  ''MitcheWs 
Lot  Resurvcj/ed,"  and  ''Wheeler's  Addition."  He  also  lo- 
cated a  parcel  of  land  described  in  the  explanation  of  the  sur- 
veyor as  "  all  that  part  of  "  Wheeler's  Rest"  which  was  in  the 
possession  of  Francis  J.  Mitchell"  and  also  made  numerous 
localions/or  illustration  of  lines  and  boundaries  which,  in  the 
explanations  of  the  surveyor,  accompanying  the  plots,  are  said 
to  be  '^wholly  lost  and  incapable  of  location."  The  defen 
dant  counter-located  all  the  plaintiff's  locations,  and  made  spe- 
cific locations  of  the  lines  and  boundaries  alleged  to  be  lost  and 
incapable  of  location. 

The  plots  and  accompanying  explanations  arc  not  introduced 
into  this  statement,  because  it  is  thought  they  are  sufficiently 
explained  in  the  exceptions  and  opinion. 

1st  Exception.  The  plaintiff  having  offered  in  evidence 
the  plots  and  explanations,  proved  by  the  surveyor  that  the 
patents  for  "Mitcliell's  Lot,"  "Wheeler's  Addition,"  and 
^'Wheeler's  Rest,"  are  truly  located  on  the  plats,  as  claimed 
by  the  plaintiff,  and  that  the  certificate  of  -'MitchelPs  Lot  Re- 
swveyed"  is  also  truly  located,  but  that  he  only  ran  by  actual 
sun'ey  the  first  ten  lines  thereof,  and  located  the  remaining 
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lines  by  laying  them  down  on  the  plots  acconling  to  courses  and 
distances^  and  that  the  same  result  would  be  obtained  on  the 
plots^  and  these  lines  would  be  located  in  the  same  way,  if  he 
had  run  them  by  actual  survey  on  the  ground.  He  also  stated, 
on  cross-examination,  that  he  never  ran,  by  actual  survey, 
the  lines  of  ^^MiicheWs  Lo^,"  but  located  the  same  on  the 
plots  by  courses  and  distances.  The  plaintiff  then  read  the 
depositions  of  Samuel  Ward,  now  deceased,  regularly  taken 
on  the  17lh  of  June,  1846,  in  a  cause  between  the  plaintiff 
and  defendant,  for  another  tract  of  land,  proving  that  the  point 
A,  where  th«  witness  was  sworn,  and  where  stand  a  stone  and 
post,  was  the  beginning  boundary  of  "  Wards  Delight, ^^  and 
also  a  boundary  of  ^^ Stanley  Erdarged;^^  and  then  proved  by 
the  surveyor,  that  he  was  present  when  said  Ward  was  sworn 
in  that  cause,  and  that  the  point  A  is  the  same  as  that  located 
by  the  plaintiff  in  this  case,  as  the  second  boundary  of  ^^ Stan- 
ley Enlarged.^ ^  He  then  read  in  evidence  the  patent  of 
*^ Stanley  Enlarged,^ ^  and  proved  the  location  of  its  second 
and  third  lines  by  course  and  distance,  as  laid  down  upon  the 
plots.  He  then,  further  to  prove  the  beginning  of  "  JVard^s 
Delight^^  at  the  point  A,  read  the  depositions  of  said  Ward, 
taken  on  the  survey  in  this  cause,  in  substance  that  this  point 
has  always  been  reputed  as  the  beginning  of  "  Ward^s  De- 
light j^^  and  that  it  has  always  been  the  division  boundary  of 
«^  Ward^s  Delight  ^^  and  '^Mason^s  Land,^^  as  formerly  held 
by  the  Masons,  The  plaintiff  then,  for  the  purpose  of  proving 
the  second  boundary  of  ^^ Stanley  Enlarged  ^^  to  be  identical 
with  the  beginning  of  ^'  Ward^s  Delight, ^^  and  for  the  purpose 
of  sustaining  the  location  of  the  second  aud  third  lines  of 
^^ Stanley  Enlarged,^ ^  and  the  fourth  and  fifth  lines  of  "iWa- 
son^s  Amendment y^^  as  made  by  the  plaintiff  on  the  plots, 
offered  to  read  in  evidence  so  much  of  the  certificate  of  ^^Ma- 
son^s  Amendment "  as  relates  to  its  fourth  and  fifth  lines,  hav- 
ing first  proved  that  the  surveyor,  by  whom  this  certificate  was 
returned,  died  in  1845.  But  the  court  (Magruder,  C.  J.,) 
rejected  said  offered  evidence,  and  refused  to  allow  said  certifi- 
cate to  be  read  to  the  jury,  and  the  plaintiff  excepted. 
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2nd  Exception.  Tbe  plaintiff  tlien  offered  in  evidence  the 
aforesaid  certificate^  together  with  a  certified  copy  of  the  war- 
rant on  which  the  same  was  founded;  but  the  court  refused  to 
allow  said  certificate  and  warrant  to  be  read  to  the  jury,  and 
the  plaintifiT  excepted. 

3rd  Exception.  The  plaintiff  then  proved  by  the  surveyor, 
that  the  point  B,  as  located  on  the  plots,  is  the  end  of  the  2nd 
line  of  ^^ Stanley  Enlarged,^^  as  located  from  the  point  A,  ac- 
cording to  its  patent  courses  and  distances;  and  then  offered  to 
read  so  much  of  the  evidence  of  said  Wordy  as  relates  to  the 
point  B,  to  tbe  effect  that  this  was  the  place  where  a  stone 
formerly  stood,  which  was  a  boundary  of  ^^Mason^s  Land^^^ 
^^JenkerCs  Land,'^^  and  of  a  tract  witness  owns,  called  *'-4r- 
/oti7,"  for  the  purpose  of  provJng  that  a  stone  formerly  stood  at 
B,  and  that  the  same  was  reputed  a  boundary  of  three  tracts 
of  land;  the  plaintiff  stating  that  he  meant  to  contend  and  in- 
sist that  said  stone  so  referred  to  by  said  Ward,  was  the  third 
boundary  of  ^^ Stanley  Enlarged, ' '  But  the  court  rejected  this 
evidence,  and  the  plaintiff  excepted. 

4th  Exception.  The  plaintiff  offered  to  prove,  by /oA/i  A. 
PyCy  a  witness  sworn  on  the  survey,  that  he  was  present,  and 
saw  the  surveyor  run  the  lines  of  *^  Whceler^s  Resty^^  as  lo- 
cated on  the  plots,  and  the  lines  of  fencing  numbered  from  21 
to  26,  referred  to  in  the  explanations,  and  that  for  several  years 
previous  to  1S25,  when  he  died,  Francis  /.  Mitchell  was  in 
possession  of  all  the  land  included  in  the  lines  of  that  part  of 
"  Wheeler'* s  Resi^^  which  is  located  on  the  plots  in  the  manner 
stated  and  described  in  the  35lh  and  36th  explanations  of  (he 
surveyor;  but  the  court  rejected  this  evidence,  and  the  plaintiff 
excepted. 

5th  Exception.  To  prove  title  to  ^^MitcheWs  Lot^^  in  the 
plaintiff,  he  offered  to  read  in  evidence  a  duly  certified  copy  of 
the  will  of  the  patentee,  at  the  same  time  stating,  by  his  coun- 
sel, that  he  meant  to  follow  said  offered  evidence  with  furllicr 
proof  to  show  title  in  the  plaintiff,  derived  from  said  patentee; 
but  the  defendant  objected,  because  the  said  will  was  not  lo- 
cated on  tbe  plots,  and  because  ^^MitcheWs  Lot^^  was  not  lo- 
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cated;  and  the  court  refused  to  allow  the  will  to  be  read;  and 
the  plaintiff  excepted. 

6th  Exception.  The  plaintiff  then  offered  to  prove  that 
Francis  J.  Mitchell  waS;  in  his  lifetime,  in  possession  of  all  the 
lands  included  within  the  double  locations  of  part  of  '^  Whee- 
ler'^ s  Rest  J*  ^  as  located  in  the  35ih  and  36th  explanations^  and 
died  so  possessed  in  March,  1825,  leaving  a  last  will  and  testa- 
ment, a  duly  authenticated  copy  of  which  he  offered  to  read  in 
evidence,  for  the  purpose  of  proving  that  said  Francis  J.  Mit- 
chell devised  said  part  of  "  Wheeler^s  Rest "  to  James  D,  Mil- 
c/iell,  in  fee-simple,  at  the  same  time  stating  that  he  meant  to 
follow  up  said  evidence  by  proof  to  show  that  his  lessor  was  the 
sole  heir  at  law  of  said  James  D,  Mitchell;  but  the  court  re- 
jected the  evidence,  and  the  plaintiff  excepted. 

7th  Exception.  This  last  exception  was  taken  by  the 
plaintiff  to  the  refusal  of  the  court  to  grant  six  several  prayers 
offered  by  him,  which  are  stated  in  the  opinion. 

The  verdict  and  judgment  being  for  the  defendant,  the  plain- 
tiff appealed. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Ciiambeus, 
Spence,  Martin  and  Frick,  J. 

By  Parran  and  Brent,  for  the  appellant,  and 
By  Digges  and  Wm.  Schley,  for  the  appellee. 

Dorsey,  C.  J.,  delivered  the  opinion  of  this  court. 

Before  an  opinion  can  be  formed  as  to  the  correctness  of  the 
court's  rejection  of  testimony,  as  shown  in  the  plaintiff's  first 
bill  of  exceptions,  it  is  necessary  to  ascertain  what  was  the  char- 
acter and  object  of  the  testimony  rejected.  The  plaintiff  hav- 
ing produced  a  duly  authenticated  certificate  of  a  tract  of  land 
called  ^^Mason^s  Amendment ;^^  (in  support  of  his  locations 
upon  the  plots,)  for  the  purpose  of  proving  the  second  boundary 
of  ^^ Stanley  Enlarged^^  to  be  identical  with  the  beginning  of 
"  Ward*s  Delight y^^  for  the  purpose  of  sustaining  his  location 
of  the  second  and  third  lines  of  ^^ Stanley  Efilargedy^^  and  the 
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fourth  and  fifth  lines  o{^^Masoii*s  Amendment y^^  ^'thereupon 
offered  to  read  in  evidence  so  much  of  the  certificate  of  "Jtfa- 
son^s  Amendment  ^^  as  relates  to  its  fourth  and  fifth  lines  as  by 
hira  located;"  but  the  court  rejected  the  said  offered  evidence, 
and  refused  to  allow  the  said  certificate  to  be  read  to  the  jury 
as  evidence  in  the  cause.  In  this  refusal  the  counsel  for  the 
appellee  insists,  that  the  court  below  were  justified,  because  the 
entire  tract  of  land  called  ^'Mason^s  Amendmeni^^  had  not 
been  located  by  the  plaintiff.  If  the  plaintiff  had  included  in 
his  claim  and  pretensions,  the  whole  or  any  part  of  the  tract  of 
land  called  ^^ Mason* s  Amendment ^^^  and  sought  its  recovery 
as  such  before  he  could  offer  evidence  of  tide  thereto,  the  lines 
of  the  entire  tract  must  first  be  located  upon  the  plots.  But  if, 
as  in  the  case  before  us,  he  seeks,  by  the  location  of  particular 
boundaries  or  lines  of  an  adjacent  tract  of  land,  to  elucidate  or 
support  the  locations  of  the  lands  to  which  he  asserts  title,  or 
locations  he  may  have  made  as  auxiliary  thereto,  all  that  he 
need  do  is  to  locate  the  particular  boundary  or  lines  whose  ten- 
dency is  to  sustain  his  other  locations.  As  establishing  the 
principle  relied  on  by  the  appellee,  in  support  of  the  county 
court's  refusal,  no  authority  has  been  referred  to,  and  it  is  be- 
lieved none  can  be  found.  The  principles  which  govern  loca- 
tions upon  plots,  are  founded  upon  reason,  justice,  expediency, 
and  a  due  regard  to  the  interests  of  suitors;  none  of  which  can 
be  invoked  in  support  of  the  doctrine  now  contended  for  by  the 
appellee.  Its  necessary  result  would  be  uselessly,  inordinately, 
and  without  any  imaginable  beneficial  object  to  inflame  the 
costs  of  litigation  in  almost  all  cases  where  locations  of  land  on 
plats  are  resorted  to. 

Of  the  materiality  of  the  testimony  refused,  if  received,  there 
surely  cannot  be  a  doubt,  as  it  states  that  the  boundary  at  the 
beginning  of  ^^Ward^s  Delight  ^^  is  the  second  boundary  of 
^^ Stanley  £Jnlarged,^^  and  that  the  fourth  line  of  ^^ Mason* s 
Amendment ' '  runs  with  and  binds  on  the  second  line  of  * '  Stan- 
ley Enlarged^ ^  to  its  third  boundary,  at  the  end  of  said  second 
line,  and  that  the  fifth  line  of  ^^Mason^s  Amendment  ^^  imhq 
with  and  binds  on  the  third  hne  of  ^'Stanley  Enlarged*^  for 
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its  entire  length  of  one  hundred  and  twenty-five  perches.  It 
is  true,  there  is  a  sh'ght  discrepancy  between  the  courses  of  the 
second  and  third  lines  of  ^^ Stanley  Enlarged ^^^  and  those  of 
the  fourth  and  fifth  lines  of  ^^Mason^s  Amendment ;^^  but  it  is 
apparent,  by  adverting  to  the  dates  of  the  certificates  of  survey 
of  the  two  tracts  of  land,  such  diversity  is  nothing  but  the  re- 
sult of  that  reasonable  and  proper  correction  for  the  variation 
of  the  compass,  as  it  is  ordinarily  called,  which  the  surveyor 
who  located  "Mwon'5  Amendment,^^  found  it  necessary  to 
make,  in  order  to  bind  its  fourth  line  on  the  second  line  of 
^^ Stanley  Enlarged,^^  to  its  boundary  at  the  end  thereof,  and 
to  make  the  fifth  line  of  the  former  tract  conform  to  the  true 
original  location  of  the  third  line  of  the  latter  tract.  It  is  also 
true  that  the  fourth  line  of  ^^ Mason* s  Amendment  ^^  calls  to 
run  three  perches  further  than  the  line  on  which  it  binds,  and 
with  which  it  professes  to  terminate,  to  reach  the  third  boim- 
dary  at  the  end  of  tlie  second  line  of  ^^ Stanley  Enlarged.^^ 
But  this  incongruity  is  no  ground  for  the  court's  refusal  to  suflTer 
the  certificate  of  '^Mason^s  Am^ndment^^  to  be  read  to  the 
jury  to  sustain  such  locations  as  had  been  made  of  the  boun- 
daries and  lines  thereof.  Nor  did  it  interpose  the  slightest  ob- 
stacle to  the  accomplishment  of  the  designs  contemplated  by 
the  plaintiff  in  making  such  locations  Where  the  beginning 
tree,  and  also  other  boundaries  of  a  tract  of  land  are  lost,  and 
it  is  thereby  rendered  insusceptible  of  location  by  the  ordinary 
means  of  proving  any  of  its  boundaries,  ut  res  magis  valeai 
(fuampereaty  that  tlie  owner  may  not  lose  his  land  for  which 
he  hath  paid,  and  the  State  received,  a  full  equivalent,  the 
court  will  permit  a  boundary  or  the  boundaries  thereof  to  be 
proved  by  the  location  of  a  junior  survey,  the  lines  of  which 
call  for  such  lost  boundaries  as  the  termini  thereof,  by  the 
proof  that  the  objects  called  for  are  the  boundaries  of  such 
junior  survey,  or  by  proof  of  the  spots  where  such  boundaries 
stood.  But  if  all  the  boundaries  called  for,  as  common  to  both 
surveys,  are  lost,  save  one,  which  can  be  identified  by  reason 
of  its  being  stated,  in  the  junior  survey,  as  the  beginning  of  a 
third  tract  of  land,  the  beginning  of  which  can  be  proved, 
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such  proof,  with  the  certificate  of  the  junior  survey,  will  be 
sufficient  to  establish  it,  not  only  as  the  boundary  of  the  third 
tract,  but  as  that  called  for  in  both  the  senior  and  junior  sur- 
veys. To  apply  this  to  the  case  before  us:  ^^  Stanley  Enlarg-' 
ec( "  calls  for  a  boundary  at  its  beginning,  and  also  at  the  termi- 
nus of  its  first  line,  which  latter  boundary  is  called  for  as  at  the 
end  of  the  third  line  of  ^' Mctsori^s  Amendment y*^  the  certificate 
of  which  states  said  boundary  to  be  also  the  beginning  of 
"  Wwrd*s  Delphi. ^^  If  the  boundary  or  place  where  it  stood 
be  otherwise  wholly  incapable  of  proof  as  a  boundary  of 
^^ Stanley  Enlargedy^^  or  of  ^^Mason^s  Amendmenty^^  it  naay 
be  established  as  the  boundary  called  for  in  both  those  surveys, 
by  proving  it  to  be  the  beginning  of  "  Ward^s  Delight. ^^ 

The  plaintiff  having,  by  thus  connecting  the  testimony  of 
Ward  with  the  certificate  of  ^  ^ Mason'* sAtnendmenty^^  obtained 
evidence  which  would  warrant  the  jury  in  finding  it  as  desig- 
nated on  the  plots,  to  be  the  boundary  expiessed  in  the  patent 
of  ^^ Stanley  Enlarged,^^  as  standing  at  the  end  of  its  first  line, 
how  is  the  end  of  its  second  line,  at  which ,  as  declared  in  the 
patent,  stood  a  bounded  oak,  to  be  ascertained  ?  All  proof 
being  unattainable  as  to  the  actual  situs  of  this  tree,  either  as 
a  boundary  of  ^^Stanley  Enlarged,^^  or  ^^Mason^s  Amend- 
ment/^ by  reason  of  the  county  court's  properly  rejecting  the 
testimony  of  Ward,  as  offered  in  the  third  bill  of  exceptions, 
for  reasons  which  shall  be  hereafter  assigned,  is  the  end  of  the 
second  line  of  ^^ Stanley  Eniarged,^^  to  be  run  with  the  fourth 
line  of  ^^Mason^s  Amendment,^^  one  hundred  and  thirty-nine 
perches,  or  is  it  to  terminate  at  the  end  of  one  hundred  and 
thirty-six  perches,  as  expressed  in  the  patent  of  ^'Stanley  En- 
larged9^^  At  the  latter  point  it  must  terminate;  the  court,  as 
a  matter  of  law,  should  so  instruct  the  jury.  And  at  that  point 
the  boundary  may,  perhaps,  be  regarded  to  have  stood  until 
tlie  contrary  is  made  to  appear.  The  adoption  of  this  well 
established  principle  of  law,  strongly  recommends  itself  as  the 
means  by  which  the  greatest  certainty  is  attained  in  making 
such  a  location.  It  can  then  be  made  in  but  one  way.  But, 
if  departing  therefrom,  you,  in  such  case,  adopt  the  course  and 
14         v.8 
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distance  lines  of  other  surveys  with  calls  like  the  present;  in- 
capable of  the  ordinary  proof  to  establish  them;  you  may  have 
two  or  more  junior  surveys  locating  the  line  and  lost  boundary 
in  different  ways  and  at  different  distances^  leaving  the  jury 
without  any  fixed  rule^  confining  them  to  the  adoption  of  any 
one,  or  either  of  those  locations;  and  thus  that,  which  for  the 
benefit  of  landholders  the  law  has  made  certain,  is  submitted 
to  the  uncontrolled  and  uncertain  finding  of  a  jury.  The 
county  court  erred  in  its  exclusion  of  the  certificate  of  ^^Ma- 
san^s  Amendment  ^^  for  the  purpose  for  which  it  was  offered, 
from  the  consideration  of  the  jury. 

The  court  below  erred  (for  the  reasons  assigned  in  the  ex- 
amination of  the  first  bill  of  exceptions,)  in  rejecting  the  testi- 
mony offered  in  the  second  bill  of  exceptions.  The  certified 
warrant  from  the  records  of  the  land  office,  was  clearly  admis- 
sible as  evidence  in  connection  with  the  certificate  of  ^^Mason^s 
Amendment y^^  with  which  it  was  offered.  The  effort  to  sus- 
tain the  ofMuion  of  the  county  court,  because  the  copy  of  the 
record  of  the  warrant  under  which  the  certificate  of  survey  of 
^^Mason^s  Amendment  ^^  was  made,  does  not  appear  to  have 
been  signed  by  the  register  of  the  land  office,  is  of  no  avail; 
the  certified  copy  of  the  warrant  being  truly  taken  from  the 
record  book  of  the  land  office,  in  the  recording  of  which  war- 
rants the  names  of  the  registers  issuing  them  are  not  appended. 
Had  it  been  the  original  warrant  of  the  surveyor  which  was 
offered  in  evidence,  it  would  have  presented  a  very  different 
question.  Had  the  plaintiff  located  A  and  B  as  the  boundary 
of  ^^ Mason* s  Landy^^  and  the  fourth  and  fifth  lines  of  "ilfo- 
son^s  Ametidment "  as  the  fourth  and  fifth  lines  of  ^^Masan*a 
Landy^^  and  that  the  boundaries  spoken  of  by  the  witness. 
Ward,  as  boundaries  of  ^^Masan^s  Land,^  meant  boundaries 
of  ^^Mason*s  Ametidmenty^^  which  was  known  as  ^^Mason^a 
Land;^^  and  had  not  the  county  court  erroneously  rejected  as 
evidence  the  certificate  of  ^^Mason*s  Amendmenty^^  it  could 
not  have  been  doubted,  for  a  moment,  that  the  testimony  offered 
in  the  plaintiff's  third  bill  of  exceptions  was  admissible  for  the 
purpose  for  which  it  was  offered.    But  such  locations  not  bav- 
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iog  been  made;  and  the  certificate  of  '*  Afoson's  Amendment  ^^ 
being  excluded  as  evidence,  there  was  no  location  of  the  plots 
which  could  be  sustained  by  the  rejected  testimony,  ot  to  which 
it  could  be  legitimately  applied.  The  county  court,  therefore, 
could  not  err  in  rejecting  it  under  the  circumstances  in  which 
it  was  oflTered. 

The  fourth  bill  of  exceptions  presents  the  isolated  question, 
whether  Jbhn  A.  Pye  was  a  competent  witness  to  prove  the 
facts  to  which  he  was  offered  to  testify?  The  county  court 
decided  that  he  was  not,  and  in  that  decision  we  entirely  con- 
cur, for  several  reasons.  The  first  is,  that  the  plaintiff's  loca- 
tions of  his  claim  and  pretensions,  in  support  of  which  the 
proof  was  offered,  did  not  warrant  the  production  of  such  tes- 
timony. The  proof  rejected  was,  that  Francis  J.  MitcheU, 
for  several  years  previous  to  the  year  1825,  when  he  died,  was 
in  the  possession  of  all  the  land  included  in  the  lines  of  that 
pan  of  ^^  Wheeler'^ s  Rest^^  which  is  located  on  the  plots,  in 
the  manner  stated  and  described  in  the  35th  and  36th  explana- 
tions of  the  plaintiff's  locations  The  explanations  referred  to, 
as  stated  by  the  surveyor,  opened  the  door  to  the  admission  of 
no  such  proof.  It  was  stated  therein,  that  the  plaintiff  locates 
for  his  claim  and  pretensions,  all  that  part  of  ^^Wheeler^s 
Besi^^  which  was  in  the  possession  of  Francis  J.  Mitchell, 
beginning,  tfcc,  &c.  It  made  no  reference  os  to  the  time  to 
which  such  possession  related.  For  aught  that  appeai^s  in  the 
explanations  by  the  surveyor,  it  might  as  well  have  referred  to 
a  possession  of  Francis  J.  Mitchell,  which  occurred  five,  ten^ 
or  twenty  years  before  his  death,  as  to  one  that  existed  at  the 
lime  thereof.  The  object  of  the  locations  in  question,  may 
have  been  to  let  in  the  proof  of  Francis  J.  MitcheWs  dying 
seized  of  the  land  included  within  them.  But  that  object  does 
not  sulBScientJy  appear  in  the  explanations  of  the  surveyor, 
(which  ought  substantially  to  embody  the  plaintiff's  instruc- 
tions on  that  subject,)  and,  therefore,  the  defendant  was  under 
no  oblation  to  counter-locate,  or  disprove  such  dying  seized  of 
Frctncis  J.  Mitchell.  There  was  no  such  issue  presented  by 
the  ^[dots  and  explanations  in  the  cause,  and,  consequently,  no 
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such  testimony  was  admissible  before  the  jury.  The  second 
reason  why  the  evidence  offered  should  not  have  been  received 
by  the  court  is,  that  it  did  not  appear  by  the  plots  and  exjda- 
nations  in  the  case,  that  the  witness  produced  to  be  sworn  on 
the  trial,  had;  upon  the  ground,  pointed  out  to  the  surveyor  the 
possessions  and  objects  located  on  the  plots,  as  to  which  he  was 
called  on  to  testify.  The  defendant,  on  that  account,  having 
no  reason  to  anticipate  his  appearance  as  a  witness  at  the  trial, 
had  no  means  of  excluding  him  as  an  interested  witness,  if  he 
were  so,  by  locating  his  interest  upon  the  plots.  A  third  reason 
is,  that  the  witness  was  offered  to  prove  locations  on  the  plots, 
of  which  the  explanations  do  not  show  that  he  had  any  know- 
ledge, or  the  means  of  obtaining  it.  It  is  true  that  the  witness 
states  he  was  sworn  on  the  survey,  (but  where,  or  for  what 
purpose,  non  apparety)  and  saw  the  surveyor  run  the  lines  of 
"  Wheeler^s  Rest/^  as  located  on  the  plots  in  this  cause,  and 
the  lines  of  fencing  numbered  21,  22,  23,  24,  25,  26,  on  the 
plots,  and  referred  to  in  explanations;  but  these  are  facts  which, 
for  the  most  part,  should  appear  on  the  plots  and  explanations, 
and  of  which  the  surveyor  has  knowledge;  and  should  be  per- 
mitted to  speak,  not  the  witness. 

The  county  court  erred,  as  is  shown  in  the  fifth  bill  of  ex- 
ceptions, in  refusing  to  permit  the  duly  certified  copy  of  Samuel 
MitcheWs  vfill  to  go  to  the  jury,  under  the  circumstances  which 
attended  its  offer,  as  evidence.  In  the  motion  for  its  rejection 
by  the  counsel  for  the  defendant,  two  reasons  were  assigned, 
but  neither  of  them  were  sustainable.  The  first  was,  that  it 
was  not  located  on  the  plots.  No  such  location  was  necessary. 
It  was  offered  not  as  evidence  of  any  location,  but  as  evidence 
of  title.  It  conveyed  all  the  estate  of  the  patentee  in  the  entire 
tract  of  land  to  a  devisee,  under  whom  the  plaintiff  claimed 
title.  That  in  such  a  case,  such  a  title  paper  of  a  party  need 
not  be  located,  it  cannot  at  the  present  day,  be  necessary  to  re- 
fer to  authorities.  The  second  ground  of  objection  was,  he- 
csAise  <^ Mitchells  Lot  ^^  is  not  located.  For  this  ground  of 
objection  there  is  no  foundation  in  fact.  It  was  located  as  ap- 
pears by  the  plots  and  explanations  in  the  cause;  which  were 
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in  evidence  to  the  jury,  and  the  patent  thereof,  without  objec- 
tion bad  been  read  to  them  in  support  of  such  location,  as  will 
appear  by  referring  to  the  plaintiff's  first  bill  of  exceptions. 

The  county  court  were  warranted  in  rejecting  the  testimony 
offered  in  the  plaintiff's  sixth  bill  of  exceptions,  for  the  fii^t 
reason  hereinbefore  assigned  for  the  rejection  of  the  evidence 
offered  in  the  fourth  bill  of  exceptions. 

The  plaintiff's  seventh  bill  of  exceptions  (after  the  testimony 
had  been  given  to  the  jury,)  was  taken  to  the  refusal  of  the 
court  below  to  grant  each  and  all  of  six  separate,  distinct  prayers 
of  llie  plaintiff.  The  first  of  which  was,  "that  there  is  com- 
petent evidence  for  the  consideration  of  the  jury,  of  the  true 
beginning  of  '^MiicheWs  Lot,^^  as  located  by  the  plaintiff  in 
the  plots  and  explanations  in  this  cause." 

The  plaintiff's  instructions  to  the  surveyor,  as  is  shown  by 
bis  13th  explanation,  state  the  beginning  of  ^^MitchelVs  Lot 
Resturt^eyed'*^  can  only  be  found  by  reversing  its  nine  first  lines 
from  the  letter  B,  marked  on  the  plots  as  the  termination  of  the 
second  line  of  '^Stanley  Enlarged^^^  where  its  third  boundary 
is  described  as  having  stood.  For  the  purpose  of  ascertaining 
whether  this  first  prayer  of  the  plaintiff  ought  to  have  been 
granted,  had  all  the  testimony  legally  admissible,  as  stated  in 
our  comments  on  the  first  bill  of  exceptions,  been  before  the 
jury,  we  necessarily  assume  the  certificate  of  ^^Mason^s  Amend- 
meni^^  as  having  been  before  them.  That  being  assumed,  it 
is  regarded  as  sufficiently  established  by  proof  to  enable  the 
jury  to  find  that  A  is  the  second  and  B  is  the  third  boundary  of 
^^Stanley  Enlarged,^^  or,  which  is  the  same  thing  in  the  pre- 
sent condition  of  that  tract ,  are  the  termini  of  its  fii-st  and  second 
lines.  Its  patent  called  for  but  three  boundaries;  one  at  the 
beginning,  and  the  other  two  respectively  at  the  ends  of  its  first 
and  second  lines.  Its  beginning  is  to  be  found  by  reversing  its 
first  course  from  A,  the  number  of  perches  given  it  by  the 
patent.  The  ninth  line  of  ^^MitcfieWs  Lot  Resurveyed,^'*  is 
described  as  running  to  '^a  stone  fixed  in  the  earth,"  ''a 
boundary  of  a  tract  of  land  called  ^' Stanley  Enlarged j^^  thence 
with  said  '^Stanley  Enlarged^ ^  north  eighty-eight  degrees, 
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twenty-seven  luinules,  east  one  hundred  and  twenty-five  per- 
ches." The  call  of  the  ninth  line  of  ^^MUchelVs  Lot  Resur- 
veycd,^^  being  "to  a  boundary  of  ^^ Stanley  Enlargedy^^  and 
its  appearing  that  there  are  three  boundaries  to  that  tract  of 
land,  the  question  necessarily  presents  itself,  at  which  of  said 
boundaries  does  thb  ninth  line  terminate?  All  doubt  upon  the 
subject  will  at  once  vanish  by  a  comparison  of  the  courses  and 
distances  of  the  three  first  lines  of  ^^ Stanley  Enlarged'*^  with 
the  tenth  Une  of  ^^MitcheWs  Lot  Resurveyed,^^  The  boun- 
dary called  for,  cannot  be  either  the  beginning  or  second  boun- 
dary of  ^^ Stanley  Enlarged y'*^  because  by  thus  locating  the 
ninth  line  of  ^^MitcheU^s  Lot  Resurveyedy*^  in  running  its 
tenth  line>  you  must  either  wholly  disregard  its  imperative  bind- 
ing call,  or  entirely  violate  its  expressed  course  and  distance. 
But,  by  making  this  nintli  line  to  end  at  the  ninth  boundary  of 
^^ Stafdey  Enlarged,*^  there  is  a  perfect  identity  both  in  course 
and  distance,  between  the  third  line  of  ^'Stanley  Enlarged,^^ 
and  the  tenth  line  of  ^^MitcIieWs  Lot  Resurveyedj^^  (the  pro- 
per allowance  for  variation  being  of  course  made,)  and  the 
binding  expression  as  to  the  latter  line  is  gratified  to  the  letter. 
There  cannot,  then,  be  a  rational  doubt  as  to  the  boundary 
called  for  as  the  terminus  of  the  ninth  line  of  ^^MitcheWs  Lot 
Resurveyedy^^  and  by  the  reversal  of  the  nitie  first  lines  of  this 
survey  from  the  letter  B,  the  surveyor  tells  us  he  has  found  its 
beginning  at  the  point  marked  on  the  plots  at  the  letter  D.  In 
thus  proving  the  beginning  of  ^^MicheWs  Lot  Resurveyed,^^ 
the  beginning  of  ^^MitcheWs  Lot^^  is  also  established;  the 
former  tract  being  a  resurvey  upon  the  latter,  and  calling  to  be- 
gin at  its  beginning.  It  is  manifest,  then,  that  it  would  have 
been  "competent  evidence  for  the  consideration  of  the  jury,  of 
the  true  beginning  of  ^'MitcheWs  Lot^"^  as  located  by  the 
plaintifi*  in  the  plots  and  explanations  in  this  cause, ^'  upon  the 
hypothesis  assumed  as  to  the  survey,  locations  and  testimony 
before  the  jury.  The  beginning  of  ^^MitcheWs  Lot^^  being 
asceilained,  it  could  be  easily  located ,  having  none  but  course 
and  distance  lines  from  its  beginning. 
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The  plain tUT's  second  prayer  was^ ''  that  it  is  competent  for 
the  jury,  upon  the  evidence  aforesaid,  to  find  the  second  boun- 
dary of  ^^Statdey  Enlarged  ^^  to  be  at  A^  the  termination  of  its 
second  line  to  be  at  B^  as  located  by  the  plaintiff."  After  the 
views  expressed  in  the  preceding  part  of  this  opinion,  upon  the 
hypothesis  assumed  as  to  the  testimony  and  locations  in  the 
cause,  the  propriety  of  granting  this  prayer  cannot  be  the  sub- 
ject of  a  momentary  doubt. 

Andy  upon  the  same  assumption ,  it  is  equally  manifest  that 
the  plaintiff's  third  prayer  ought  to  have  been  granted,  which 
was,  ^'  that  if  the  jury  shall  find  that  the  stone  which  is  called 
for  at  the  end  of  the  ninth  line  of  ^^MUcheWs  Lot  Resur- 
veyedy^^  stood  at  the  end  of  the  second  line  of  '^Stanley  En- 
largedp^^  and  that  said  second  line  terminated  at  B,  then  it  is 
competent  for  the  jury  to  find  the  lost  beginning  of  the  certifi- 
cate of  ^^MUchetTs  Lot  Resurveyedy^^  by  reversing  the  nine 
first  courses  thereof,  according  to  their  patent,  courses  and  dis- 
tances from  the  termination  of  said  second  line  of  ^^Stardey 
Efdeargedy^'  as  located  by  the  plaintiff  at  B."  If  the  jury 
should  find  the  facts  made  the  basis  of  this  prayer,  not  only 
were  they  competent  to  find  as  stated  in  the  prayer,  but  if  ap- 
plied to  for  that  purpose,  it  was  the  duty  of  the  court  to  have 
instructed  the  jury,  that  they  were  bound  to  find  the  beginning 
of  ^^MitcheWs  Lot  Resurveyedy^^  at  the  point  where  the  said 
nine  reversed  lines  terminated. 

The  fourth  prayer  was,  "  that  if  the  jury  shall  find  the  be- 
ginning of  '^MitcheWs  Lot  Resurveyed^^  to  be  at  D,  as  claimed 
by  the  plaintiff,  then  it  is  competent  for  the  jury  to  find  the 
same  place  to  be  the  beginning  of  ^^MitcheU^s  Lot.^^  The 
finding  of  this  prayer  upon  the  assumption  stated  in  the  first 
bill  of  exceptions,  could  not  form  a  subject  for  controvei-sy,  as 
^^MUcheU^s  Lot  Resurveyed,^^  by  its  certificate,  explicitly  de- 
clares its  beginning  to  be  ^' at  a  bounded  white  oak,"  the  origi- 
nal beginning  of  ^^MUcheWs  Lot.^^ 

The  fifth  prayer  of  the  plaintiff  is,  "  that  if  the  jury  find  the 
banning  of  ^'MitcheWs  Lot^^  to  be  at  D,  as  located  by  the 
plaintiff;  then  it  is  competent  for  the  jury  to  reverse  from  said 
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D  the  four  first  lines  of  "  Wheeler^s  Addition,^^  according  to 
their  patent  courses  and  distances,  to  find  the  lost  beginning  of 
^^  Wheeler^ s  Addition.^^  Upon  the  assumption  hereinbefore 
mentioned,  it  is  apparent  that  this  prayer  ought  to  have  been 
granted,  if  we  refer  to  the  patent  of  ^^MitcheWs  Lot^^'*  which 
describes  its  beginning  to  be  ^^a  bounded  white  oak,  standing 
in  a  bottom  at  the  end  of  the  south-south-east  sixty  perches 
line  of  the  said  ^^Wheelefs  Addition,^ ^  which  said  line,  by 
reference  to  the  patent  of  ^'  Wheeler^ s  Addition  ^^^  is  shoWn  to 
be  tlie  fourth  line  thereof,  and  professes  to  run  "south-south- 
east sixty  perches  to  a  bounded  white  oak." 

When  speaking  of  finding  boundaries  by  running  or  revers- 
ing lines  according  to  their  courses  and  distances,  it  is  not  meant 
that  they  are  to  be  run  according  to  such  courses  as  are  now 
shown  by  the  point  of  the  needle,  but  that  the  lines  are  to  be 
run  with  such  allowance  for  variation  as,  according  to  the  tes- 
timony before  them  on  the  subject,  the  jury  shall  believe  will 
best  confbrm  to  the  true  original  locations  thereof.  The  in- 
structions of  the  party,  or  rather  the  explanations  of  the  sur- 
veyor, should  show  with  what  number  of  degrees  of  allowance 
for  variation  the  lines  of  the  several  tracts  were  run,  there  be- 
ing no  known  boundaiies  to  control  either  the  course  or  the 
distance.  To  say  that  they  were  run  with  the  usual  allowance 
for  variation,  is  too  indefinite,  it  does  not  give  to  the  opposite 
party  the  notice  to  which  he  is  entitled.  But,  it  not  plainly 
appearing  that  any  such  point  was  raised  or  decided  in  the 
court  below,  no  such  question  can  have  any  influence  upon 
this  court's  opinion  on  the  appeal  now  before  it. 

As  a  ground  on  which  the  opinions  of  the  court  below  should 
be  sustained,  it  has  been  urged  that,  as  is  shown  by  the  testi- 
mony of  the  surveyor,  the  ten  first  lines  only,  of  ^^  Mitchell^ s  Lot 
Resurveyedy^^  were  actually  run  upon  the  survey;  but  that  the 
residue  of  its  lines  were  simply  located  upon  the  plots  accord- 
ing to  their  courses  and  distances,  and  that  the  same  result 
would  appear  upon  the  plots  by  such  a  location,  as  if  their 
location  had  been  transferred  to  the  plots  after  his  actual  run- 
ning of  the  same,  under  the  wanant  of  resurvey  issued  in  this 
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cause.  ^^MUchelVs  Lot  Reswrveyed^^  being  a  part  of  the 
claim  and  pretensions  of  the  plaintiff,  all  its  lines  ought  not 
only  to  be  truly  located  upon  the  plots,  but  they  ought  to  have 
been  actually  surveyed  under  the  warrant,  that  the  defendant 
may  see,  upon  the  ground,  the  extent  of  the  complainant's 
claim,  and  be,  by  reason  thereof,  tbe  better  enabled  to  make 
his  arrangements  to  defend  himself  against  it.  The  mere  lo- 
cation upon  the  plots  of  the  plaintiff's  claim,  communicates 
\o  the  defendant  little  or  nothing  of  that  information  which 
ought  to  be  given  him  before  he  can  be  called  on  to  assert  his 
rights.  By  the  mere  inspection  of  the  plots,  he  cannot  be  pre- 
sumed to  know  what  portion,  or  whether  any  of  his  land  is 
sought  to  be  wrested  from  him.  He  can  only  be  assumed  to 
possess  such  knowledge  where  there  has  been  an  actual  survey 
of  the  j^intiff 's  lands  in  his  presence,  or  where  he  has  a  right 
to  be  present,  that  are  to  be  the  subject  of  controversy  in  the 
cause.  But  none  of  the  prayers  or  bills  of  exceptions  in  this 
cause  raise  any  such  question.  The  correctness  of  the  location 
of  the  first  ten  lines,  only,  of  ^^MUcheWs  Lot  Resurveyedy*^ 
are  brought  up  in  review  before  this  court,  and  they,  as  a  loca- 
tion for  illustration,  it  is  shown 7  were  extended  to  the  plots  af- 
ter an  actual  survey. 

Another  and  yet  more  formidable  obstacle  to  the  plaintiff's 
right  to  recover,  if  maintainable,  has  been  insisted  on  in  behalf 
of  the  defendants,  viz:  that  all  the  locations  made  by  the  de- 
fendant, of  the  various  tracts  of  land  and  boundaries  which  the 
plaintiff,  by  his  previous  locations,  or,  perhaps,  rather  his  in- 
structions to  the  surveyor,  which  have  been  set  forth  in  the  ex- 
planations, as  well  for  the  information  of  the  defendant  as 
others,  are  admitted  to  be  true,  by  reason  of  their  not  being 
subsequently  counter-located  by  the  plaintiff.  If  this  admis- 
sion can  be  fairly  deduced  from  the  plots  and  explanations  of 
the  surveyor,  then,  indeed,  are  most,  if  not  all  of  the  locations 
made  by  the  plaintiff  falsified  and  disproved,  because  locations 
of  the  yarious  tracts  of  land,  made  either  for  illustration  or  as 
showing  title,  do  not  conform  to  the  calls  and  expressions  in 
the  several  grants  for  such  tracts  of  land  as  located  by  the  de- 
15        V.8 
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fendant^  and  which,  as  is  alleged,  the  plaintiff  admits  to  be 
true.  The  object  of  a  party  in  making  original  locations, 
either  for  illustration  or  as  showing  title,  is,  that  he  may  prove 
them, if  necessary,  for  the  establishment  of  his  claim  and  pre- 
tensions. And  if  such  locations  are  not  counter-located  by  the 
opposite  party,  their  correctness  is  admitted.  Counter-locations 
are  made  for  different  purposes,  sometimes  with  a  view  to  their 
being  sustained  by  proof  on  the  trial,  but  very  frequently  as 
the  mere  negation  of  an  admission,  a  notification  to  the  oppo- 
site party  that  these  locations  are  not  admitted,  and  that  at  the 
trial  he  must  be  prepared  to  prove  them.  The  locations  made 
by  the  plaintiff  on  the  plots  and  explanations  in  this  cause,  in 
respect  to  the  lost  boundaries  and  tracts  of  land  called  for,  and 
incapable  of  location,  by  reason  of  their  boundaries  being  lost, 
were  all  that,  under  the  circumstances  of  this  case,  the  defen- 
dant had  a  right  to  require  as  the  basis  of  his  counter-locations; 
and  the  plaintiff  was  under  no  obligation  to  counter-locate  such 
counter-locations  of  the  defendant,  to  repel  the  inference  of 
the  admission  of  the  truth  of  their  location.  A  counter-loca- 
tion of  a  counter-location  would  be  a  solecism  for  which  we 
have  no  example.  What,  then,  is  the  character  of  the  loca- 
tions of  the  defendant  in  this  cause,  which  are  said  to  be  ad- 
mitted, because  not  counter- located?  The  defendant  himself, 
who  must  be  supposed  to  understand  their  nature  and  design 
in  t^e  explanations  of  the  surveyor,  which  are  but  an  echo  of 
the  defendant's  instructions,  calls  them  throughout,  not  the  lo- 
cations, but  the  counter-locations  of  the  defendant.  But  let 
him  have  called  them  what  he  may,  no  other  counter-location 
of  them  could  be  required  of  the  plaintiff  than  he  has  already 
made.  As  parts  of  his  original  locations,  he  has,  through  the 
surveyor's  explanations,  a  priori,  given  notice  to  the  defen- 
dant, that  the  boundaries  and  tracts  of  land  subsequently  lo- 
cated by  him  are  lost,  and  are  wholly  insusceptible  of  location. 
Is  not  this  substantially  as  full  a  denial  in  advance  of  any  lo- 
cations the  defendant  may  make,  and  as  distinct  a  notification 
that  should  he  make  such  locations,  he  must  come  prepared  to 
prove  them,  as  any  counter-locations  thereof  that  could  be 
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made  by  the  plaintiff?  Besides^  the  statements  thus  made  by 
the  plaintiff,  must  be  regarded  as  true  until  the  contrary  is 
shown.  Would  it  not,  then,  under  the  circumstances  in  this 
case,  be  regarded  as  preposterous  in  the  extreme,  to  require  the 
plaintiff  to  make,  as  true  locations,  what  we  know  he  cannot 
possibly  make,  or  to  make  mere  fanciful  locations  to  notify  the 
defendant  of  what  he  has  already  been  fuily  informed?  Might 
it  not,  also,  with  some  plausibility,  be  contended,  that  if  the 
plaintiff  does  make  locations  of  those  lost  boundaries  and  tracts 
of  land,  that  ail  his  other  locations  must  be  made  to  conform 
thereto,  and  thus  the  diflSculties  interposed  to  the  recovery  of 
bis  just  rights,  would  be  quadrupled,  if  not  rendered  wholly 
in^rmountable.  The  introduction  of  such  a  doctrine  into  the 
ejectment  law  of  Marylandy  is  utterly  inconsistent  with  those 
sound  principles  of  reason,  justice,  economy  and  expediency, 
which  lie  at  its  foundation. 

The  county  court  having  excluded  from  the  jury  the  certifi- 
cate of  ^^Mason^s  Amendment j^^  and  the  plaintiff  not  having 
made  the  locations  specified  in  the  commencement  of  our  re- 
marks upon  the  third  bill  of  exceptions,  it  follows  that  there 
is  no  error  in  the  ruling  of  that  court  in  the  third,  fourth,  sixth 
and  seventh  bills  of  exceptions  taken  by  the  plaintiff.  Con- 
curring with  the  county  court  in  its  decisions  as  stated  in  the 
third,  fourth,  sixth  and  seventh  bills  of  exceptions,  but  dissent- 
ing from  those  decisions  as  appearing  in  the  first,  second  and 
fifth  bills  of  exceptions,  its  judgment  should  be  reversed,  and 
a  procedendo  awarded. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 
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B.  T.  Neale  vs.  The  Vestry  of  St.  Paul's  Church. — 
December^  1849. 

The  act  of  1803,  ch.  Ill,  authorising  the  incorporation  of  churches,  is  not 
to  be  restricted  to  individual  churches  or  societies  singly ;  but  two  different 
denominations  may  unite  and  form  one  society  or  congregation  within  the 
meaning  of  the  act. 

Appeal  from  Washingtan  county  court. 

This  was  an  action  of  assumpsii  by  the  appellant  against 
the  appellees^  who  are  styled  in  the  declaration^  ^^  The  Vestry 
of  the  German  United  Evangelic  Lutheran,  and  Evangelic 
Reformed  Congregations,  Saint  PavTs  Church,  on  the  west 
side  of  Oonococheague  Creek y^^  in  said  county^  The  defen- 
dants appeared;  and  pleaded  non  assumpsit ,  upon  which  issue 
was  joined. 

At  the  trial,  the  plaintiff^  to  sustain  the  issue  on  his  part^  of- 
fered in  evidence  the  paper  recited  in  the  opinion  of  this  courts 
to  which  the  defendants  objected,  as  inadmissible  in  evidence^ 
and  this  objection  the  court  (Martin,  C.  J.,  Buchanan  and 
Marshall,  J.,)  sustained.  The  plaintiff  excepted,  and  ap- 
pealed to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.^  Magruder 
and  Prick,  J. 

By  John  Thompson  Mason,  for  the  appellant,  and 
By  George  Schley,  for  the  appellees. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff,  to  sustain  this  action  in  the  court  below  against 
the  defendants,  as  a  corporation,  produced  a  paper  purporting 
to  be  executed  according  to  the  act  of  1802,  ch.  Ill,  and  in 
due  time  recorded,  which  recites  that — 

**  At  the  request  of  the  '^German  United  Lutheran,  and 
Evangelic  Reformed  Congregations  of  St.  Paulas  Church./^ 
&c.,  the  following  regulations  were  recorded  the  18th  of  Janu- 
ary, 1806: 
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"We,  the  members  of  the  ^^ German  United  Evangelic 
LuihertMy  and  Evangelic  Reformed  Congregations  of  St. 
Paul's  Churchy' '  have,  agreeably  to  an  act  of  the  General  As- 
sembly of  this  State,  passed  at  a  session  in  1802,  entitled,  an 
act  to  incorporate  certain  persons  in  every  christian  church  or 
congr^ation  in  this  State,  convened  t(^ether  this  21st  of  Octo- 
ber, 1805,  to  form  a  plan,  and  adopt  such  rules  and  regulations 
as  are  indispensably  necessary  for  conducting  and  managing 
our  temporalities,  agreeably  to  such  act  of  Assembly,  and  unani- 
mously agreed  as  follows: 

"  1st.  All  those  persons  shall  be  considered  as  regular  mem- 
bers of  these  united  congregations,  who  are  at  least  twenty-one 
years  of  age,"  &c.  The  articles  of  association  then  go  on  to 
provide,  that  as  each  is  to  be  attended  by  different  ministers  of 
the  two  aforesaid  persuasions,  both  such  ministers,  for  the  time 
being,  are  to  be  considered  members  of  the  corporation;  and 
that  the  election  of  such  ministers,  and  all  matters  relating  to 
the  princifdes  of  either  religion,  must  be  left  to  each  congrega- 
tion separately.  That  the  trustees  shall  consist  of  the  duly 
elected  ministers,  or  minister,  if  but  one,  for  the  time  being, 
and  ten  other  members,  (five  out  of  each  congregation.)  And 
by  the  10th  article:  "  This  corporation y  and  their  successora  in 
office,  forever,  shall  be  vested  with  all  the  powera  and  authori- 
ties vested  in  them  by  the  aforesaid  act  of  Assembly,  as  a  body 
politic  or  corporate,  and  shall  provide  for  the  management  and 
preservation  of  all  the  property,  buildings,  implements,  cash, 
&c.,  and  apply  them  for  the  benefit  of  these  united  congrega- 
tions, and  provide  for  the  support  of  the  church,  and  the  laborers 
therein.'* 

To  the  admissibility  of  this  paper  in  evidence,  the  defendants 
objected,  and  the  objection  being  sustained  by  the  court,  the 
plaintiff  excepted,  and  has  appealed  to  this  court. 

The  ground  of  the  objection  here  taken  is,  that  the  provi- 
sions of  this  act  of  1802,  refer  to  each  individual,  particular 
church,  society  or  congregation  singly,  and  not  to  two  or  more 
aseociated  together,  with  a  view  to  the  privileges  conferred  by 
it.     We  cannot  consent  to  give  to  the  act  this  restricted  con- 
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structioD.  The  design  of  the  Legislature  manifestly  was^  to 
secure  to  every  christian  association,  by  their  own  action  on  the 
subject,  the  rights  and  privileges  which,  prior  to  the  act,  it  was 
usual  to  acquire  by  the  separate  action  of  the  Legislature  upon 
each  case,  as  presented  to  them.  It  was  intended  to  promote 
the  cause  of  religion,  by  conferring  on  "religious  societies 
equal  rights  and  privileges  in  all  things  concerning  the  tempo- 
ralities and  government  of  their  churches,  congregations  and 
societies,  and  without  disturbing  private  opinions,  or  affecting 
the  right  of  judgment  in  matters  of  religion,  to  make  provision 
for  their  several  exigencies  in  affairs  of  a  temporal  or  civil  na- 
ture, as  far  as  difference  of  circumstances  would  admit." 
Such  is  the  tenor  of  the  whole  preamble  to  the  act,  confining 
the  intended  privilege  to  associations  christian  in  their  profession 
of  faith,  but  under  that  designation  extended  to  "  every  churchy 
society  or  congregation,^^  And  such  are  the  terms  of  the  en- 
acting clause  of  the  act.  It  certainly  cannot  be  intended  to 
erect  a  barrier  between  different  denominations  of  christians, 
and  prevent  their  union  on  common  ground,  at  least  with  re- 
gard to  the  temporalities  and  secular  administration  of  their 
property.  Yet  such  would  be  the  necessary  result  of  the  re- 
stricted construction  contended  for  by  the  appellees,  at  the  same 
time,  that  such  an  overture  of  harmony  and  mutual  forbear- 
ance, uniting  parties  in  one  common  purpose  of  religion,  would 
rather  promote  than  contravene  the  spirit  of  the  act. 

Here  it  is  objected  that  two  societies  united  for  the  purposes 
contemplated.  Does  not  the  very  act  of  union  constitute  them 
one?'  Not  that  they  have  united  in  doctrine;  that  they  ex- 
pressly reserve.  But  united  certainly  in  name  and  designation, 
'•acAwrcA;"  as  one  corporation  with  respect  to  the  property 
owned  and  possessed  by  them,  and  the  mutual  enjoyment  and 
dedication  of  it  in  common  for  religious  purposes. 

And,  upon  their  face,  these  articles  of  association  purport  to 
be  one  act  of  incorporation,  under  the  united  names  and  desig- 
nation of  the  parties.  They  are  constituted  ^*  one  body  po- 
litic," "society,"  or  "corporation,"  with  one  "body  of  trus- 
tees," within  the  number  prescribed  by  the  act,  for  the  pur- 
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poses  expressly  stated  in  the  act,  to  manage  the  temporalities 
of  the  corporation.  And  so  constituted^  the  act  did  not  design 
to  enquire,  whether  such  association  and  union  was  made  of 
conflicting  and  discordant  materials,  or  to  prescribe  that  every 
denomination  of  christians  should  be  confined  within  its  own 
limitations  of  doctrine.  The  privilege  of  the  act  is  oflered  to 
otf,  by  including  every  christian  church.  And  it  can  be  no 
objection  that  two  or  more  unite  to  constitute  one  society  or  con- 
gregation, though  differing  in  principles  of  discipline  or  doc- 
trine which  each  may  reserve  to  itself.  That  every  christian 
church  may  assert  the  privilege,  does  not  necessarily  imply  that 
two  may  not  unite;  especially  if  such  union  is  designed  and 
expressed  to  constitute  them  one,  for  all  the  ends  contemplated 
by  the  act,  as  heretofore  recited  from  the  preamble. 

These  parties  style  themselves,  throughout,  a  corporation; 
and  all  the  provisions  under  which  they  have  united,  as  ex- 
pressed in  their  articles  of  association,  are  clearly  within  the 
operation  and  meaning  of  the  act.  It  is  impossible  that  the 
act  could  contemplate  that  any  one  society  or  congregation 
might  act  singly  in  the  premises,  but  that  if  two  unite  for  the 
same  purpose,  the  application  must  be  addressed  to  the  Legis- 
lature to  sanction  such  union,  provided  the  object  of  such  union 
and  incorporation  into  one,  be  otherwise  within  the  spirit  of  the 
act. 

There  is,  then,  no  such  incompatibility  as  to  render  this 
union  repugnant  to  the  act.  It  may  result  from  the  connec- 
tion of  the  parties  that  the  whole  may  be  made  responsible  for 
the  debts  or  contracts  of  one  party,  within  the  terms  of  their 
association.  But  this  is  no  more  than  a  necessary  consequence 
r^ulting  from  their  own  compact  together.  Constituting  them- 
selves one  corporation,  renders  the  joint  property  liable  for  the 
legal  obligations  contracted  by  them.  It  is  their  own  act,  and 
the  l^al  consequences  that  result  from  it,  they  are  not  now  at 
liberty  to  deny  or  evade. 

To  permit  them  now  to  stultify  themselves,  (even  if  the 
question  were  doubtful,)  would  be  gross  injustice  to  innocent 
creditors  with  whom  they  have  contracted.     They  have  pre- 
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sented  themselves  before  the  commuoity^  for  a  period  over  forty 
years^  as  a  corporation  exercising,  and  competent  to  exercise 
corporate  functions.  Through  all  this  period  they  have  claimed 
to  enjoy  the  benefits  and  privileges  of  their  association.  They 
have  adopted  and  used,  throughout,  their  corporate  style  of 
union  before  the  world,  in  the  administration  of  their  religious 
and  secular  concerns.  They  have,  moreover,  answered  to  that 
name,  and  under  it  have  pleaded  to  the  present  action.  It  is 
too  late  now,  when  called  upon  to  maintain  the  fidelity  of  their 
contracts,  to  sever  their  union,  and  renounce  the  character  in 
which  they  assumed  them,  and  in  which  they  still  stand,  at 
least  for  all  the  purposes  of  the  present  action. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 


Perry  Shanks  vs.  John  T.  Dent,  Executor  of  Ellen 
T.  Allstan. — Decenibery  1849. 

Afler  parol  evidenoe  of  the  contenti,  date,  &c.,  of  a  draft  had  been  given, 
without  objection,  by  one  witness,  and  a  aeoond  witness  had  also  testified  in 
regard  to  the  same  paper,  it  is  too  late  to  object  that  such  evidence  is  illegal 
testimony,  because  the  draft  itself,  which  was  in  possession  of  the  party  in 
court,  but  not  exhibited  in  evidence,  was  the  best  proof  of  these  facts. 

It  is  not  necessary,  in  order  to  sustain  the  count  for  money  had  and  received, 
to  show  that  money,  in  fact,  has  been  loaned.  In  this  case,  the  loan  to  the 
defendant  of  a  bond  executed  by  third  parties  in  favor  of  the  plaintiff,  was 
held  sufficient  to  support  this  count. 

Appeal  from  Saint  Mary^s  county  court. 

This  was  an  action  of  assumpsit  brought  by  the  appellee,  as 
executor  of  Ellen  T.  Allstan^  against  the  appellant,  on  the  3rd 
of  July,  1847.  The  declaration  contains  counts  for  goods, 
wares,  &c.,  sold  and  delivered,  money  laid  out  and  expended, 
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i 


inoDey  lent  and  advanced ^  money  bad  and  received,  and  an 
Account  stated.     The  plea  was  non  assumpsii. 

The  plaintiff,  to  support  the  issue  on  this  plea,  proved,  by 
Thamtia  Maddox,  that  defendant  came  to  witness,  some  time 
in  the  year  1845,  with  the  bond  of  /.  Blackistone  and  /.  L. 
Allstany  payable  to  the  order  of  plaintiff's  testatrix,  and  by  her 
endorsed,  dated  26th  of  August,  1844,  and  asked  witness  to 
advance  the  money  on  said  bond  to  him,  and  stated  to  witness 
that  the  plaintiff's  testatrix  had  loaned  him,  defendant,  said 
bond,  for  the  amount  of  which  he  had  given,  or  was  to  give 
said  testatrix  his  bond.  That  witness  g^ve  to  said  defendant, 
or  some  one  else,  he  thinks,  and  believes  it  was  defendant,  a 
draft  on  time,  he  does  not  know  at  what  length  of  time,  dated 
some  time  in  the  autumn  of  1845,  and  drawn  on  Neale  4* 
Luckeity  Bcdtimore,  for  $976.48,  and  paid  defendant  $20  or 
$30,  upon  which  defendant  endorsed  and  assigned  to  witness 
said  bond  so  loaned  to  the  defendant  by  said  testatrix,  which  is 
still  unpaid.  Witness  further  stated  that  he  had  paid  to  NecUe 
^  Luckett  the  amount  of  said  draft.  The  plaintiff  further 
proved,  by  Benedict  Gough,  that  the  draft  spoken  of  by  Mad- 
dox  was  endorsed  to  witness  as  deputy  sheriff,  by  defendant,  in 
setdement  of  executions  in  his  hands  against  said  defendant. 
The  defendant  then  prayed  the  court  to  exclude  all  parol  evi- 
dence of  the  contents,  date,  amount  of,  or  time  said  draft  was 
drawn  at,  or  of  the  endorsement  thereon,  as  illegal  testimony, 
said  draft  which  was  produced  being  the  best  evidence  to  show 
these  facts;  but  the  court  (Magruder,  C.  J. , and  Key,  A.  J.,) 
refused  the  prayer  of  the  defendant,  to  which  overruling  and 
opinion  of  the  court,  the  defendant  excepted,  and  the  verdict 
and  judgment  being  against  him,  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chamber*, 
Spence,  Martin  and  Frick,  J. 

Causin  and  Pratt,  for  the  appellant,  insisted: 
That  no  action  of  assumpsiiy  growing  out  of  the  negotiation 
of  the  bond  assigned  by  the  plaintiff's  testator  to  the  defendant, 
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was  legally  maintaiDable;  and  that  if  the  jdaintiflf  had  audi 
right  of  action,  the  better  evidence  of  the  draft,  itself,  should 
have  been  given  to  the  jury;  and  upon  the  authority  of  Mor- 
gan V3.  Morgan,  admV  of  Booths  A  O.  if  /.,  401,  if  the  fiist 
conclusion  is  true,  the  judgment  will  be  reversed  without  send- 
ing the  case  back. 

Randall,  for  the  appellee f 

The  proof  of  the  contents ,  d&c.,  of  the  draft  were  offered  in 
evidence  without  objecti<»i,  and  without  fHroof  of  the  existence 
of  the  draft,  and  it  was,  after  this,  too  late  for  the  defendant  to 
make  this  prayer  on  the  production  of  the  draft.  8  O.  ^  /., 
214,  Marfieldvs.  Davidson. 

The  cases  are  numerous  to  show  that  an  action  of  asstunpsit 
will  lie  for  the  sale,  loan  or  transfer  of  a  bond,  as  prov^  in  this 
case.  13  East,  20,  Pickard  vs.  Barks.  11  Mass.,  494, 
Randall  vs.  Rich.  11  Johns.  ^  464,  Beardsfy  vs.  Root.  3 
Mass.,  403,  Floyd  vs.  Day.  3  Campb.  N.  P.  C,  199,  An- 
drew  vs.  Robinson.  1  Dally  222,  Easwick  vs.  Hugg.  16 
MainSy  286,  Hinkley  vs.  Eowler. 

Chabiberb,  J.,  delivered  the  opinion  of  this  court. 

The  court  below  was  asked  to  ^^  exclude  all  parol  evidence 
of  the  contents,  date,  &c.,  of  a  certain  draft,  as  illegal  testi- 
mony, the  original  which  was  produced  being  the  best  evidence 
to  prove  these  facts."  The  case  has  been  argued  as  if  the 
draft  said  to  be  ^'  produced,''  was  in  the  possession  of  the  party 
in  court,  but  not  exhibited  in  evidence,  and  we  are  willing  so 
to  understand  the  exception.  It  appears,  by  the  statement  in 
the  exception,  that  all  the  evidence  had  been  given  without 
objection,  and  a  second  witness  had  also  testified  in  regard  to 
the  same  paper  before  the  objection  was  made.  We  think  the 
facts  bring  this  ca§e  completely  within  the  principles  adopted 
by  this  court  in  8  G.  Sr  J.y  209,  Marfield  and  Davidson,  and 
Dent  and  Hancock,  6  Gill,  120. 

But  the  appellant's  counsel  have  contended,  that  as  the  tes- 
timony, when  received,  could  have  no  legal  effect  in  making  a 
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case  on  which  a  recovery  could  be  had^  it  ought  to  ha?e  been 
ruled  out.  It  is  contended,  that  as  the  proof  was  only  calcu- 
lated and  designed  to  prove  a  loan  of  the  bond,  it  should  have 
been  rejected,  because,  in  this  action,  the  plaintiff  could  not 
recover,  if  that  fact  were  satisfactorily  proved.  The  declara- 
tion contains  the  usual  money  counts,  and  amongst  them  a 
count  for  money  had  and  received;  but  it  is  said  to  be  neces- 
sary to  sustain  this  count,  that  money,  in  fact,  must  be  shown 
to  have  been  loaned.  This  court  has  very  latelyhad  occasion 
to  discuss  this  doctrine  much  at  large  in  the  late  case  of  the 
Susquehanna  Railroad  Co.  vs.  Faunfie  and  Passmore,  decided 
at  December  term,  1846.  6  Gill,  68.  The  opinion  of  the  court 
there,  completely  covers  the  ground  now  contested.  If,  there- 
fore, the  form  of  the  e:^ception  allowed  the  question  to  be 
raised,  of  which  there  is  much  doubt,  we  should  have  no  hesi- 
tatioo  in  saying  the  testimony  was  not  inadmissible,  because  it 
was  calculated  to  prove  the  loan  of  the  bond,  that  being  one 
link  in  the  chain  of  evidence  upon  which,  when  completed,  by 
proof  that  the  Bond  was  treated  and  received  as  money,  the 
plaintiff  would  be  entided  to  a  verdict  in  the  present  form  of 
action. 

JUDGMPVT   AFFIRMED. 


Isaac  H.  Jones  vs.  The  President  and  Directors  of 
THE  MsoHANics  Bank  OF  BALTIMORE. — December j  1849. 

In  this  case,  the  qaestion  wheUier  money  lost  at  play  can  be  recovered  by  Uie 
loser  after  it  has  been  paid,  in  an  action  for  money  had  and  received,  was 
argaed,  bat  not  decided. 

Appeal  from  Baltimore  county  court. 
This  was  on  action  of  assumpsit  instituted  by  the  appellant 
against  the  appellee.    The   declaration  contains  counts  for 
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work  and  labor^  goods  sold  and  delivered^  money  lent^  and 
money  had  and  received^  and  also  a  count  upon  an  account 
stated.     Plea^  tton  assumpsit y  on  which  issue  was  joined. 

The  plaintiff  offered  in  evidence,  by  John  Q.  Hewlett y  that 
he  was  the  guardian  of  plaintiff,  and  had  in  his  hands,  as  such 
guardian,  $12,000,  on  the  15th  January,  1845;  that  on  the 
2nd  of  July,  when  Jones  was  about  twenty-six  years  old,  he 
received  of  witness,  on  account  of  his  estate,  $1,500,  on  the 
6th  of  July,  $1,800,  and  on  the  9th,  $2,000;  that  witness  then 
went  from  home,  and  on  returning,  about  the  2nd  of  August, 
plaintiff  gave  orders  to  witness  to  pay  the  following  sums, 
which  he  had  borrowed  during  witness'  absence:  James 
Harvey y  $1,600,  Pendexter  Sf  Allen,  $400,  /.  H.  Bleakley, 
$1,000,  Smith  ^  Atkinson,  $500,  H.  Deford  ^  Co.,  $600, 
/.  Hartman,  $300,  T.  R.  Malthews,  $300,  L,  Thompson^ 
Co.,  $600,  Murry  Jones,  $700.  And  further  proved,  by  said 
Hewlett,  that  plaintiff's  vision  was  not  good.  He  then  proved, 
by  Mr.  Harvey,  that  he  lent  plaintiff,  on  22nd  July,  1845, 
$600,  on  25lh  July,  1846,  $1,000;  and  by  Mr.  Thompson, 
that  he  lent  plaintiff,  17th  July,  1845,  $300,  and  on  29th, 
$300.  All  of  which  sums  were  lent  to  plaintiff  in  checks 
upon  the  Union  Bank.  And  also  proved  that  the  defendant, 
Perry,  up  to  this  period,  was  very  poor,  had  no  visible  means, 
and  was  hard  pressed  for  money  in  small  parcels;  that  he  bor- 
rowed small  sums,  and  in  1844,  $20,  which  he  has  never  re- 
turned. That  in  the  early  part  of  July,  1845,  witness  suspect- 
ing Jones  of  gambling,  followed  him  to  the  Ewopean  House, 
where  he  met  Perry,  and  where  they  drank.  Perry  and 
Jones  then  went  to  four  other  places  and  drank,  Perry  paying, 
when  witness,  being  known  to  and  discovered  by  Perry,  went 
away.  The  plaintiff  further  proved,  by  William  James,  that 
he  occupied  a  room  above  that  in  which  a  faro  bank  was  kept 
by  George  Jones  If  Campbell;  that  from  about  the  latter  part 
of  June,  1845,  up  to  the  2nd  of  August  of  the  same  year. 
Perry  and  the  plaintiff  were  constantly  in  the  habit  of  visiting 
said  faro  bank,  sometimes  playing  all  day,  they  being  the  only 
players  in  the  room ;  that  on  some  occasions  plaintiff  would  bring 
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to  the  bank  large  sums  of  money,  (on  one  occasion  $1^000,) 
and  plaintiff  and  Perry  played  jointly  against  the  bank,  with 
the  money;  (bat  on  other  occasions  money  was  borrowed  from 
the  bank^  on  the  credit  of  the  plaintiff^  and  played  with  by 
jdaintiff  and  Perry;  that  this  continued  until  plaintiff  lost  all 
his  money.  William  James  also  proved  that  Janes  played  at 
said  foro  bank  a  few  weeks  before  he  commenced  playing  with 
Perry y  in  company  with  one  ShcUlencoss  and  Morrison,  and 
that  Jones  was  a  very  inexperienced  player,  though  he  some- 
times won.  John  Q.  Hewlett  further  proved  that  Jones  was 
a  young  man,  very  amiable,  and  of  capacity  as  good  as  usual; 
and  further,  that  on  the  7lh  August,  Perry  came  to  the  Me- 
chanics Banky  and  brought  ten  one  hundred  dollar  notes  of 
the  Union  Bank^  which  he  deposited,  and  on  being  asked  if 
he  would  have  a  book  to  enter  his  deposit  in,  declined;  that 
after  some  hours,  he  returned  with  another  $100  of  the  Union 
Banky  which  he  also  deposited,  and  said,  as  it  was  an  old 
woman's  money,  he  wanted  a  receipt  for  it,  and  a  book  in  his 
own  name.  The  defendant.  Perry y  gave  no  evidence  of  how 
or  when  he  had  obtained  this  money.  The  plaintiff  further 
proved  that  no  demand  has  been  made  for  said  money  by  any 
one  since  said  deposit  was  made.  And  also  by  F.  P.  Love- 
grovcy  that  about  the  25th  July,  1846,  a  bill  of  Perry^s  was 
presented  to  witness,  by  an  officer,  for  $1.75;  that  witness  re- 
monstrated with  said  Perry  about  so  acting,  upon  which  he 
stated  that  his  necessities  obliged  him  to  do  so. 

The  plaintiff  having  abandoned  all  of  the  counts  in  the  nar, 
except  that  for  money  had  and  received,  defendant  prayed  the 
court  to  instruct  the  jury: 

1st.  That  there  is  no  evidence  to  sustain  the  count  for  money 
bad  and  received  by  the  defendant,  for  the  use  of  the  plaintiff. 

2nd.  That  if  the  jury  should  believe,  from  the  evidence,  that 
the  bank  notes  deposited  by  Perry  in  the  Mechanics  Banky 
were  won  by  the  said  Perry  from  the  plaintiff  at  play,  yet  the 
plaintiff  cannot  recover  in  this  form  of  action. 

The  court  (Le  Grand,  J.,)  granted  the  first,  and  refused 
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the  second  prayer;  whereupon  the  plaintiff  excepted^  and  ap- 
pealed to  this  court. 

The  cause  was  argued  before  Dorbey,  C.  J.,  Spence, 
Magruoer  and  Frick,  J. 

By  Geo.  H.  Richandson^  Attorney  General,  for  the  appel- 
ant, and 
By  T.  P.  Scott  and  Chas.  H.  Pitts,  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  is  to  be  observed  in  this  cause,  that  there  is  not  a  particle 
of  evidence  to  be  found  in  the  record,  from  which  the  jury 
could  iSnd  that  the  money  in  controversy,  or,  indeed,  any  money 
was  won  at  play  from  the  appellant,  by  Robert  Perry.  It  was 
shown  by  the  proof  in  the  cause,  as  exhibited  by  the  appellant 
himself,  that  the  appellant  and  Perry  played  conjointly  against 
the  faro  bank,  with  the  money  of  the  former,  but  that  they  did 
not  play  against  each  other.  It  is  apparent,  therefore,  that  the 
proposition  ai|^ued  at  the  bar,  with  respect  to  the  question 
whether  money  lost  at  play  ceui  be  recovered  back  by  the  loser, 
after  it  has  been  paid ,  in  an  action  for  money  had  and  received, 
is  a  mere  abstract  point,  upon  which  it  does  not  become  this 
court  to  express  an  opinion. 

In  the  argument  of  this  cause,  the  counsel  for  the  aj^lant 
relied  upon  the  two  following  propositions:  First.  That  there 
was  evidence  in  the  cause  to  go  to  the  jury,  that  the  money 
deposited  in  the  Mechanics  Bank,  by  Perry y  was  the  money 
of  the  appellant.  SeconcBy.  That  there  was  evidence  to  go 
to  the  jury,  that  the  said  money  was  obtained  from  the  appd- 
lant  by  a  fraudulent  conspiracy  between  Perry y  Campbell  and 
Jamesy  the  two  latter  mentioned  in  the  record  as  the  keepers 
of  a  faro  table. 

We  are  satisfied,  after  a  careful  examination  of  the  facts  de- 
tailed in  the  bill  of  exceptions,  that  neither  of  the  above  po- 
sitions can  be  maintained.  Evidence  was  introduced  by  the 
appellant,  showing  that  in  the  month  of  July,  1846,  he  bor. 
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rowed  from  various  persons  in  BaUimare,  large  sums  of  money, 
and  received  from  them  checks  for  the  sums  loaned,  on  the 
Union  BoTik,  But  we  look  in  vain  in  the  record,  for  any  tes- 
timony from  which  the  jury  could  find  that  these  sums  were 
drawn  by  the  appellant  from  the  Union  Banky  in  bank  notes 
corresponding  in  their  denomination  with  those  deposited  in  the 
Mechamcs  Bank  by  Perry;  and  not  a  single  fact  or  circum- 
stance was  produced  from  which  the  jury  could  infer  that  the 
money  borrowed  by  the  appellant,  from  the  different  indivi- 
duals mentioned  in  the  exception,  ever  reached  the  po^ssion 
of  Perry.  The  same  di£Sculty  exists  with  respect  to  the  second 
point  made  by  the  counsel  for  the  appellant.  No  connection 
or  association  in  the  faro  bank,  or  its  profits,  was  shown  to  have 
existed  between  Perry ^  Campbell  and  James y  the  two  latter 
being  the  keepers  of  the  table.  And  it  is  impossible  to  discover' 
in  the  record  any  fact  from  which  an  intelligent  and  rational 
mind  could  deduce  the  inference  that  the  money  in  controvert 
was  obCained  from  the  appellant  by  a  fraudulent  conspiracy  in 
which  Perry  participated. 

We  find  from  the  record,  that  the  appellee,  at  the  trial  of 
the  cause  in  the  court  below,  asked  the  court  to  give  to  the  jury 
the  following  instructions:  First.  That  there  is  no  evidence 
to  sustain  the  count  for  money  had  and  received  by  the  defen- 
dant, for  the  use  of  the  plaintiff.  Secondly.  That  if  the  jury 
should  believe,  from  the  evidence,  that  the  bank  notes  deposited 
by  Perry  in  the  Mechanics  Banky  were  won  by  the  said  Perry 
firom  the  plaintiff  at  play,  yet  the  plaintiff  cannot  recover  in 
this  form  of  action. 

We  have  already  said  that  there  was,  in  this  case,  a  total 
failure  of  evidence  upon  the  part  of  the  plaintiff,  and  upon  this 
ground  the  county  court  were  clearly  right  in  granting  the  de- 
fendant's ^r^  prayer.  They  were  correct,  also,  in  rejecting 
the  defendant's  second  prayer.  For,  assuming  that  the  case, 
as  presented  by  the  plaintiff,  was  entirely  unsupported  by  tes- 
timony, it  is  obvious  that  the  point  raised  by  the  defendant's 
second  prayer  was  merely  abstract  and  speculative,  and,  as 
as  such,  should  not  have  been  entertained  by  the  court. 
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Upon  these  grounds  we  shall  direct  the  judgment  of  the 
court  below  to  be  aflSrmed.  We  desire,  however,  to  be  under- 
stood as  intimating  no  opinion  with  reference  to  the  various 
legal  propositions  raised  and  discussed  at  the  bar.  ,  They  are 
not  before  us  according  to  the  view  we  have  taken  of  the  evi- 
dence in  the  cause^  and  any  opinions  we  might  express^  with 
respect  to  these  questions,  could  be  regarded  as  no  more  than 
the  mere  dicla  of  the  court. 

JUDGMENT   AFFIRMED. 


Elizabeth  Mtller  and  others,  vs.  The  Board  of  Com- 
missioners OF  Public  Schools  of  the  City  of  Balti- 
more, and  David  Stewart,  Adm'r  of  Henrt  Miller. 
December^  1849. 

An  ille^ritimato  child,  whose  parents  never  married,  died  intestate  and  with- 
out issue.  Held  :  that  neither  his  mother  nor  her  legitimate  children,  had 
any  claim  to  his  estate,  under  the  act  of  1825,  ch.  156. 

By  the  common  law,  bastards,  having  no  inheritable  blood,  are  incapable  of 
taking  as  heir  to  the  putative  falher,  mother,  or  any  one  else. 

The  7th  section  of  the  act  of  1820,  ch«  191,  legitimates  only  where  the  pa. 
rents  subsequently  marry,  and  recognise  such  child. 

The  act  of  1825,  ch.  156,  only  enables  an  illegitimate  to  inherit  from  the  mo- 
ther, and  from  illegitimate  brothers  and  sisters. 

Illegitimates  cannot  take  from  the  legitimate,  neither  ean  the  legitimcta  in- 
herit from  them. 

Acts  in  derogation  of  the  common  law,  must  receive  a  strict  constraetion. 

Appeal  from  the  Orphans  court  of  Baltimore  county. 

The  appeal  in  this  case  was  taken  by  the  appellants^  from  an 
order  of  said  orphans  court  of  the  6th  of  April,  1S49,  directing 
the  administrator  of  Henry  Miller ,  deceased,  a  bastard,  to  pay 
over  to  the  Board  of  Commissioners  of  Public  Schools  of  the 
City  of  Baliimore,  the  balance  due  the  estate  of  said  deceased^ 
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under  the  act  of  1845,  ch.  120.     The  facts  of  the  case  are  fully 
stated  iu  the  opinioa  of  this  court. 

The  cause  was  ai^ued  before  Dorsey,  C.  J.,  Spence, 
Martin,  and  Prick,  J. 

By  T.  P.  Scott,  for  the  appellants,  and 
By  Wm.  F.  Prick,  for  the  appellees. 

Prick,  J.,  delivered  the  opinion  of  this  court. 

Henry  Miller y  who  was  an  illegitimate  child,  died  unmarried 
and  without  issue,  in  the  year  1 844,  leaving  his  mother,  two 
sisters  and  a  brother,  who  claimed  to  be  the  representatives  and 
distributees  of  his  estate.  The  sisters  and  the  brother  are  the 
legitimate  children  of  the  mother  by  her  deceased  husband, 
who  was  not,  however,  the  father  of  said  Henry  Miller. 

Letters  of  administration  upon  his  estate  were  granted  to 
David  Stewart  J  executor,  one  of  the  appellants,  from  the  or- 
phans court  of  Baltimore  county,  and  the  balance  in  hand 
was  by  him  submitted  for  dbtribution  under  the  order  of  said 
court. 

The  act  of  Assembly  of  1845,  ch.  120,  requires  that  the 
justices  of  the  orphans  court  of  Baltimore  county  shall  direct 
the  funds  arising  from  the  personal  estates  of  persons  of  the 
city  of  Baltimore^  who  have  died  or  may  die  intestate,  and 
have  not  or  may  not  leave  legal  representatives,  to  be  paid  to 
the  board  of  commissioners  of  tjie  public  schools  of  the  city  of 
Baltimore  y  to  the  use  and  support  of  said  schools.  Under  this 
act  of  Assembly,  the  commissioners  of  the  public  schools  of 
Baltimore  city  filed  their  petition  in  the  orphans  court,  claim- 
ing to  be  paid  the  funds  in  the  hands  of  the  administrator.  On 
the  other  hand,  the  appellants  resist  this  application,  and  claim 
as  the  legal  repjcsentatives  of  the  deceased,  under  the  terms  of 
the  act  of  1825,  ch.  156.  1st.  They  all  claim,  the  mother, 
sisters  and  brother,  as  distributees  in  equal  proportions;  or,  2nd. 
If  the  mother  should  be  excluded  by  the  terms  of  the  act,  then 
in  equal  parts  between  (he  sisters  and  brother. 
17         v. 8 
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The  act  of  1825,  ch.  166.  declares:  "that  the  illegitimate 
child  or  children  of  any  female,  and  the  issue  of  such  {Ulti- 
mate child  or  children,  be  and  are  hereby  declared  to  be  capa- 
ble, in  law,  to  take  and  inherit  both  real  and  personal  estate 
from  their  mother,  or  from  each  other,  or  from  the  descendants 
of  each  other,  as  the  case  may  be;  provided  nothing  herein 
contained  shall  be  construed  to  alter  or  change  the  law  respect- 
ing illegitimate  persons  whose  parents  marry  after  the  birth  of 
such  persons,  and  who  are  by  them  acknowledged,  agreeably 
to  the  7th  section  of  the  act  of  1820,  ch.  191." 

This  section  of  the  act  of  1820,  is  but  a  reiteration  of  the 
same  section,  in  the  same  words,  of  the  act  of  1786,  ch.  45: 
"And  be  it  enacted,  that  if  any  man  shall  have  a  child  or 
children  by  any  woman  whom  he  shall  afterwards  marry,  such 
child  or  children,  if  acknowledged  by  the  man,  shall,  in  virtue 
of  such  marriage  and  acknowledgment,  be  hereby  legitimated, 
and  capable,  in  law,  to  inherit  and  transmit  inheritance,  as  if 
born  in  wedlock." 

The  decree  of  the  orphans  court  being  in  favor  of  the  com- 
missioners of  the  public  schools,  from  that  decision  the  present 
appeal  is  taken  to  this  court. 

By  the  common  law,  bastards,  having  no  inheritable  blood, 
are  incapable  of  taking  as  heir  either  to  the  putative  father, 
i^other,  or  any  one  else.  In  every  well  digested  scheme  of 
social  and  civil  j>olity,  it  has  always  been  a  prominent  object  to 
prevent  the  mischiefs  of  illicit  intercourse,*  and  the  fruit  of  such 
intercourse  has  been  invariably  blended  and  branded  with  the 
guilt  of  the  parent.  The  infamy  of  the  transgression  descended 
to  the  child,  while  the  estate  of  the  parent  passed  over  to  the 
more  distant  kindred,  or  escheated  to  the  State.  Such  was  the 
policy  of  the  common  law,  and  so  it  remains  in  this  State, 
with  only  such  relaxation  as  the  Legislature  has  engrafted  upon 
it  by  the  preceding  act  of  Assembly.  The  bastard  is  still  mif- 
lius  JUius.  The  sin  of  the  parent  still  attaches  to  the  diild  in 
this  respect;  but  so  far  as  the  Legislature  could  justly  temper 
the  severity  of  the  sentence,  and  reganl  the  unoffending  char- 
acter of  the  offspring,  they  have  done  so.    The  act  of  1786, 
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further  confirmed  in  1820^  reserves  to  the  guilty  parents  the 
locus  pemtenticB.  By  marriage  and  subsequent  adoption  of 
the  childp  the  sin  is  atoned  for^  and  the  penalty  of  the  law  re- 
mitted. The  policy  of  the  law  is  thus  gratified,  and  the  child 
to  all  intents  and  purposes^  is  here  legitimated.  So  far^  and  on 
these  conditions^  the  rule  of  the  common  law  is  repealed,  that 
punishes  the  ofifspring  for  the  guilt  of  the  parent.  Beyond 
this  the  Legislature  refused  to  go^  in  1820,  or  to  alter  one  word 
of  the  act  of  1786^  upon  the  subject^  while  reducing  into  one 
system  the  acts  relating  to  descents.  Only  where  the  atone- 
ment was  public^  by  a  marriage  and  subsequent  recognition  of 
the  child^  was  the  taint  of  blood  and  civil  disability  remitted .  To 
remove  this  stigma^  was  no  part  of  the  design  of  the  act  of  1825. 
It  does  not  propose  to  legitimate  the  offspring.  So  to  construe  it, 
would  be  a  virtual  repeal  of  the  provision  of  the  act  of  1820. 
It  would  restore  the  disabilities  of  bastards,  without  either  mar- 
riage of  the  parties,  or  open  recognition  of  the  offspring.  It 
could  not  intend  to  make  the  illegitimate  (he  legitimate  child 
of  the  mother^  for  all  purposes  de  jure  et  de  facto.  It  is  ex- 
pressly directed  to  the  children  of  parents,  where  marriage  is 
supposed  impracticable,  and  endows  the  child  only  with  in- 
heritable privileges  from  the  mother.  It  recognises  no  father, 
and  establishes,  of  course,  no  relation  of  brother  and  sister. 
And  to  preclude  such  possible  construction,  the  proviso  is  added, 
retaining  in  full  force  the  position  of  the  7th  seaion  of  the  act  of 
1820^  (hat  no  such  consequence  shall  result,  but  from  subse- 
quent marriage  and  adoption  of  the  children. 

The  disqualification  is,  therefore,  only  so  fai*  removed  as  to 
enable  an  illegitimate  to  inherit  from  the  mother,  and  from 
illegitimate  brothers  and  sisters.  If,  from  any  cause,  the  pa- 
rents never  marry,  the  children  remain  illegitimate. 

Henry  Millery  then,  being  illegitimate  born,  and  his  parents 
never  having  married^  the  mother  can  have  no  claim  under 
our  statutes  of  distribution.  It  was  manifestly  the  policy  of  the 
conmM>n  law  that  she  should  not;  for  the  sin  there  denounced, 
still  attaches  to  her.  To  permit  her  to  share  in  the  distribution, 
unless  it  be  within  the  express  terms  of  the  act,  would  be  to 
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sauction,  not  discourage  illicit  connections.  Such  sanction  is 
not  to  be  found  in  the  act.  It  simply  declares,  that  the  chil- 
dren being  illegitimate,  may  inherit  from  her,  and  from  each 
other,  ^^as  if  born  in  wedlock."  The  favour  bestowed,  the 
relaxation  made,  is  in  behalf  of  the  children,  and  to  their  bene- 
fit the  act  is  restricted.  They  may  not  take  from  the  legitimate, 
neither  can  the  legitimate  inherit  from  them.  There  is  no  re- 
ciprocity intended,  and  between  these,  the  act  recc^nises  no 
such  relation  as  brother  and  sister.  The  illegitimate  is  still,  in 
contemplation  of  this  act,  nuUius  Jilius,  Without  a  recogni- 
tion of  both  father  and  mother,  there  can  be  no  recognised 
brothers  and  sisters  in  law.  The  remedy  for  this  is  to  be  found 
in  the  act  of  1820,  where  the  parents  are  free  to  make  retribu- 
tion to  society,  and  wipe  from  their  offspring  the  stain  and  dis- 
honor of  their  illegitimate-birth. 

The  act  before  us,  is  both  humane  and  politic  in  its  object. 
The  illegitimate  offspring  is  suflSciently  degraded  by  the  crime 
of  the  parents,  and  the  stigma  of  the  world,  without  being  de- 
prived of  the  only  reparation  that  the  circumstances  may  justi- 
fy. The  law  may  not  restore  the  taint  of  blood  but  upon  the 
conditions  referred  to.  Still,  while  the  relation  of  the  mother 
to  the  child  can  always  be  rendered  certain,  no  reason  exists 
why  the  children  should  be  left  destitute  of  such  relief  as  may 
be  derived  from  the  mother,  or  among  themselves.  So  far  the 
Legislature  designed  to  abate  the  rigor  of  the  common  law,  to 
relieve  the  innocent  offspring  from  a  portion  of  the  penalty  in- 
curred by  the  sin  of  the  mother.  In  this  view  the  terms  of  the 
statute  are  plain  and  unambiguous,  and  all  further  inquiry  into 
the  intention  of  the  Legislature,  and  the  equity  of  the  statute, 
is  shut  out.  The  words  expressly  restrict  it  to  the  relation  there 
stated  among  the  illegitimates,  excluding  the  legitimates  from 
any  participation.  The  provisions  of  the  act  are  in  derogation 
of  the  common  law,  and  for  that  reason,  they  must  receive  a 
strict  construction.  Neither  of  the  parties,  appellants  here,  can 
claim  under  it.  The  mother  is  incompetent,  unless  the  dis- 
qualification has  been  removed  by  marriage,  and  the  child  le- 
gitimated for  all  purposes;  and  the  brother  and  sisters,  born  in 
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wedlock  and  legilimate,  have  no  claim  to  fraternity  with  the 
illegitimate^  to  whom  the  terms  of  the  act  exclusively  refer. 
That  the  illegitimate  cannot  claim ^  under  this  act,  to  take  the 
estate  of  a  legitimate  brother,  has  been  heretofore  decided  in 
this  court,  in  the  case  of  Medcalfvs,  Daley  and  Jones,  (1845, 
manuscript,)  and  the  convei^e  of  the  proposition  being  equally 
true  under  the  act,  the  decree  of  the  orphans  court  of  BaUi- 
mare  county  is  afQrmed 

DECREE    AFFIRMED. 


George  H.  Smith,  Exc'r  of  Elwiley  Smith,  vs,  Thomas 
W.  Morgan. — December,  1849. 

Evidence  which,  standing  alono  and  unexplained,  would  not  be  competent 
teetimony,  may  liecome  admiesible  when  followed  by  other  explanatory  evi- 
dence before  objection  taken. 

In  an  action  of  replevin  by  an  executor,  a  distributoo  of  the  testator's  estate 
is  an  incompetent  witness  for  the  plaintiff,  on  the  ground  of  interest. 

A  release  by  the  distributee,  of  her  interest  in  the  property  in  dispute  in  the 
replevin  suit,  without  releasing  her  entire  interest  in  the  estate,  will  not 
restore  her  competency,  because  she  is  still  interested  in  the  augmentation 
of  the  estate. 

The  plaintiff,  to  restore  the  competency  of  this  witness,  the  daughter  of  iho 
testator ,  offered  the  will  of  the  testator,  by  which  the  negro  in  dispute  was 
given  to  witness,  •*  for  her  sole  and  separate  use,  exclusive  of  the  control 
of  her  husband,  during  her  natural  life,"  and  also  a  release  executed  by 
witness  and  her  husband.  Held  :  that  this  did  not  render  her  a  competent 
witness. 

Neitlier  the  wife  alone,  nor  the  husband  and  wifo  conjointly,  can,  at  law,  di- 
vest the  wife's  interest  in  property  which  she  holds  to  her  sole  and  separate 
use. 

The  acts  and  declarations  of  the  testator,  in  regard  to  the  ownership  of  the 
negro,  for  which  this  action  was  brought  by  the  executor,  are  admissible  in 
evidence  as  part  of  the  res  gesta. 

The  will  of  the  testator  is  admissible  as  a  declaration  and  claim  of  possession 
and  property  to  the  negfro  in  dispute,  by  the  testator,  in  his  lifetime. 
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In  an  action  of  replevin,  the  defiuidant  pleaded  non  eepit,  property  in  him- 
self, and  property  in  a  atranger.  The  plaintiff,  by  his  replication,  joined 
issue  on  the  first  plea,  and  traversed  the  second  and  third  by  affirming  pro. 
perty  in  himself.  Upon  which  traverses  issues  were  joined.  Hkld  :  that 
these  pleadings  were  correct,  being  in  conformity  with  the  forms  osed  and 
prsctioed  ander  from  ta  early  period  in  the  history  of  the  practice  of  this 
State. 

The  clerk  entered  the  verdict,  that  on  the  1st  issue,  the  defendant  did  not 
take  the  property,  &c.;  on  the  2nd,  that  the  property  was  in  the  defendant ; 
and  on  the  3rd,  that  the  property  was  in  a  stranger.  Hblo  :  that  this  ver- 
dict was  for  the  defendant,  and  the  entering  it  in  this  form  was  a  clerical 
misprison,  amendable  by  thb  court,  under  the  act  of  1809,  ch.  153. 

Appeal  from  Saint  Mary^s  county  court. 

This  was  an  action  of  replevin  instituted  by  the  appellant^  as 
executor  of  Elwiley  Smith,  deceased^  against  (he  appellee^  on 
the  16th  of  July,  1846,  to  recover  a  negro  slave  named  Mat- 
thiasy  the  alleged  property  of  the  jdaintiflf's  testator.  The  de- 
fendant pleaded  mm  cepit,  property  in  himself,  and  property  in 
a  stranger  y  following  the  forms  of  those  pleas  in  2  Hear,  Ent., 
247,  300.  The  plaintiff,  in  his  replication,  joined  issue  upon 
the  first  plea,  and  traversed  the  two  last  by  averring  property  in 
himself,  and  upon  these  traverses  issues  were  joined,  following 
in  his  replication,  traverse,  and  joining  of  issue,  the  forms  on 
page  247  of  the  same  book. 

1st  Exception.  The  plaintiff  proved,  by  Wm.  H.  Dunkin- 
soHy  a  competent  witness,  that  the  negro  in  dispute  was  the 
child  of  a  negro  woman,  the  property  of  plaintiff's  testator, 
raised  him  and  held  him  in  his  possession  until  January  1832, 
when,  with  other  negroes,  he  was  sent  by  said  testator  to  work 
on  a  farm  commenced  to  be  worked  by  testator's  daughter, 
Mrs.  CainpbM.  That  so  far  as  witness  knew,  said  testator 
exercised  acts  of  ownership  over  said  negro  till  his  death,  in 
1846.  That  Mrs.  C,  for  several  years  prior  to  her  commenc- 
ing farming,  had  lived  with  the  testator  on  the  farm  where  the 
negro  in  dispute  lived. 

The  defendant  then  proved,  by  M.  C.  Jones,  that  in  a  con- 
versation held  with  testator,  sometime  prior  to  Mrs.  C^s  com- 
mencing farming,  and  while  she  was  living  with  testator,  and 
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while  said  n^o  was  upon  the  farm,  and  ia  possession  of  the 
testator^  he,  the  testator,  told  witness  that  he  had  given  said 
negro  to  Mrs.  C,  his  daughter,  in  place  of  a  negro  belonging  to 
his  daughter,  which  he  had  sold  and  used  the  money  for.  That 
at  the  time  of  this  conversation,  the  testator  had  called  on  the 
witness  for  the  purpose  of  renting  a  farm,  which  (he  witness 
bad  the  control  of,  for  Mrs.  C.,  and  which  was  rented  to  ik&^. 
C,and  shortly  after  this  conversation,  said  negro  went  with 
Mrs.  C.  on  the  farm  which  she  had  thus  rented,  and  continued 
in  her  possession  during  her  widowhood,  and  since  her  inter- 
marriage with  Thomas  H.  MUeSy  have  been  in  his  possession 
to  the  present  time. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury,  that 
if  they  find,  from  the  evidence,  that  the  negro  in  controversy 
was  in  the  possession  of  the  testator  at  the  time  when  he  made 
said  declaration  to  said  Jones^  and  bad  always  remained  in  his 
possession  previous  to  said  conversation,  and  remained  in  the 
testator's  possession  after  said  conversation  until  Mrs.  C.  com- 
menced farming,  then  the  legal  title  to  said  negro  passed  to 
Mrs.  C.  under  tbe  gift  mentioned  in  said  conversation.  The 
court  (Magruder,  C.J.,)  refused  to  give  said  instruction,  be- 
cause (he  whole  testimony  offered  to  tbe  jury,  in  regard  to  tbe 
alleged  transfer  of  said  negro  by  testator  to  Mrs  C,  is  to  be 
taken  in  connection  with  that  of  Mr.  Jones,  and  weighed  by 
the  jury,  and  the  testimony  in  the  cause  does  not  authorise  tbe 
court  to  instruct  tbe  jury,  that  there  was  no  valid  transfer  of 
said  negro  to  Mrs.  O. ,  by  the  said  testator.  The  plaintiff  ex- 
cepted. 

2nd  Exception.  The  plaintiff  then  offered  to  prove,  by 
Col.  Coombs y  that  Mrs.  C,  prior  to  her  going  on  her  farm, 
called  on  witness  to  go  her  security  on  a  bond,  and  stated  to  him 
that  her  fatber,  the  plaintiff's  testator,  would  stock  the  farm  for 
her^  with  one-third  of  every  thing  on  bis  plantation,  except 
negroes,  and  that  be  would  loan  her  one-third  of  bis  negroes 
for  her  life,  and  at  bis  death,  would  give  her  one-half  of  bis 
negroes,  and  in  that  conversation  she  named  no  particular  ne- 
gro.    Tbe  plaiQtiff  then  proved,  by  W,  H.  Dunkinson,  that 
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Matthias,  the  boy  in  controversy,  was  one  of  the  negroes  sent 
by  the  plaintiff's  testator  to  Mrs,  C^s  farm,  for  the  purpose  of 
working  said  farm.  The  defendant  objected  to  the  admissi- 
bility of  the  testimony  of  Col.  Coombs,  and  the  court  sustained 
(he  objection,  and  refused  to  permit  the  testimony  to  go  to  the 
jury,  being  of  opinion  that  the  same  was  too  light  and  incon- 
clusive, and  had  no  tendency  to  establish  the  facts  for  which  it 
is  offered,  no  allusion  having  been  made  to  the  negro  in  con- 
troversy, and  no  circumstance  disclosed  in  the  case  from  which 
the  jury  could  legitimately  infer  that  Mrs.  C.  admitted  that  the 
negro  in  controversy  was  one  of  the  negroes  of  which  she  spoke, 
and  which  were  to  be  loaned  to  her  by  her  father  during  life; 
and  especially  to  contradict  the  declaration  of  the  plaintiff's 
testator,  as  made  to  M.  C.  Jones,  as  stated  in  the  first  excep- 
tion.    The  plaintiff  excepted. 

3rd  Exception.  The  plaintiff  then  produced  Mrs.  Miies, 
formerly  Mrs.  C,  mentioned  in  the  preceding  exception  as 
Mrs.  C,  and  proposed  to  prove  by  her,  that  the  negro  in  ques- 
tion belonged  to  the  plaintiff's  testator  at  the  time  of  his  death; 
and  insisted,  ,that  it  appeared  from  the  pleadings  in  the  cause, 
that  he  had  made  a  will,  and  that  unless  the  defendant  showed 
that  the  proposed  witness  derived  some  interest  in  said  negro 
under  said  will,  she  was  a  competent  witness.  But  on  an  ob- 
jection made  to  her  competency  by  the  defendant,  the  court  ex- 
cluded her.     The  plaintiff  excepted. 

4th  Exception.  The  plaintiff,  then,  to  restore  the  compe- 
tency of  Mrs.  Miles,  exhibited  an  instrument  under  seal,  exe- 
cuted by  her  and  her  husband  during  the  trial,  whereby  they 
released  their  right  in  said  negro  to  the  plaintiff.  But  the  court, 
on  an  objection,  decided  that  this  instrument  did  not  render 
Mrs.  Miles  a  competent  witness.     The  plaintiff  excepted. 

5th  Exception.  The  plaintiff  then  offered  said  release, 
and  in  connection  therewith,  a  copy  of  the  last  will  of  his  ies- 
iRiOT J  Elwiley  Smith,  whereby  he  gives  to  his  daughter,  Qxro- 
line  E.  Miles,  for  her  sole  and  separate  use,  exclusive  of  any 
control  of  her  husband,  Thomas  H.  Miles,X\\e  following  negro 
slaves,  now  in  possession  of  Thomas  H.  MUes,  to  wit:  BiUy, 
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Edwardy  &^.,  &c.,  Matthias j  &c.,  Scc.y  for  and  during  the 
term  of  her  natural  life^  and  after  her  death  to  her  husband  for 
his  life,  and  thereafter  to  her  children.  The  plaintiff  relied  on 
these  papers  as  removing  the  objection  taken  to  the  competency 
of  Mrs,  Miles.  But  the  court  decided  that  she  was  not  com- 
petent.    The  plaintiff  excepted. 

6th  Exception.  ^Fhe  plaintiff  then  offered  another  release 
executed  by  Mrs.  Miles  alone,  whereby  she  relinquishes  all  her 
right  to  the  negro,  to  the  plaintiff.  But  the  court  held,  this  did 
not  remove  the  objection  to  her  competency.  The  plaintiff 
excepted. 

7th  Exception.  The  plaintiff  then  offered  to  prove,  by 
James  L.  FhTwell,  thai  in  the  fall  of  1831,  the  plaintiff's  tes- 
tator sent  several  negroes  on  the  farm  then  occupied  by  wit- 
ness, and  which  Mrs.  C.  occupied  the  ensuing  year,  for  tlie 
purpose  of  seeding  wheat  for  Mrs.  C,  and  said  negroes,  after 
they  had  finished  seeding  wheat,  were  carried  back  to  the  farm 
of  the  plaintiff's  testator,  and  that  Matthias  was  one  of  those 
n^oes;  and  that  in  a  conversation  between  the  testator  and 
Mrs.  C,  the  former  stated  to  the  latter  that  he  had  loaned  her 
negroes  to  work  her  farm  with,  and  that  Matthias  was  one  of 
the  negroes  used  by  Mrs.  C.  in  1832,  and  afterwards,  in  work- 
ing her  farm.  The  defendant  objected  to  the  admissibility  of 
this  evidence,  and  the  court  sustained  the  objection.  The 
plaintiff  excepted. 

8th  Exception.  The  plaintiff  then  exhibited  a  bill  of  sale 
executed  during  the  trial  by  Mr.  and  Mrs.  Miles,  whereby 
they  conveyed  and  assigned  to  the  plaintiff  all  their  interest  in 
negro  Matthias^  and  also  the  copy  of  the  last  will  of  the  plain- 
tiff's testator,  before  mentioned.  But  the  court  still  held,  that 
Mrs.  MUes  was  not  a  competent  witness.  The  plaintiff  ex- 
cepted. 

9th  Exception.  The  plaintiff  then  offered  to  read  as  evi- 
dence to  the  jury,  the  said  last  will.  But  the  court  held,  this 
was  not  admissible.     The  plaintiff  excepted. 

The  cause  being  then  argued  before  them,  the  jury  rendered 
a  verdict,  which  was  thus  entered  by  the  clerk:  '^  The  said  jury 
18         v.S 
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upon  their  oaths  do  say,  as  to  Ihe  first  issue  within  joined,  that 
the  said  Thomas  W,  Morgan  did  not  take  nor  detain  the  said 
negro,  as,"  &c.  "  And  the  said  jury  do  further  say,  as  to  the 
second  issue  within  also  joined,  that  the  property  of  the  negro 
within  mentioned,  at  the  within  time,"  &c.,  "was  in  the  said 
Thomas  W.  Morgan,  as,"  &c.  "And  the  said  jury  do  fur- 
ther say.  as  to  the  third  issue  also  within  joined,  that  the  pro- 
perty of  the  neg^o  within  mentioned,  at  the  within  time,"  dtc., 
"  was  in  a  stranger,  as  the  said  Thomas  W.  Morgan  within, 
by  pleading,  hath  allied." 

The  plaintiff  then  moved  in  arrest  of  judgment:     1st.  Be- 
cause there  are  no  sufiUcieipt  plea  filed  in  the  cause.    2nd.  Be- 
t- 
cause  the  jury  did  not  a^etfjin  upon  which  of  the  issues  they 

found  their  verdict.  3rd.  BeelfueAthe  jury  have  found,  by 
their  verdict,  facts  iticompatible  and  inconsistent  with  each 
other.  4tb.  Because  the  verdict '  is  void  for  uncertainty  and 
ambiguity.  5tb.* Because  the  jury  found  no  facts  on  which 
the  judgment  can  be  given. 

This  motion  was  overruled,  and  judgment  rendered  for  de- 
fendant.    The  plaintiff  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambehi, 
Martin  and  Frick,  J. 

By  Pratt  and  Causin,  for  the  appellant,  and 
By  Thos.  S.  Alexander,  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

We  think  the  county  court  were  correct  in  refusing  the  plain- 
tiff's first  prayer,  for  the  reasons  assigned  by  them.  The  court 
erred,  in  the  second  exception,  by  excluding  the  evidence  of 
Colonel  Coombs  from  the  jury.  Notwithstanding  his  evidence 
might  not  have  been  competent  when  isolated  and  unexplained, 
yet,  when  followed  up  by  Dunkinson^s  evidence,  which  was 
done  before  objection  was  made,  it  was  admissible.  This 
court,  in  the  case  of  Smithes  Exc^r  vs.  Gamer,  (7  Gill,  I,) 
at  December  term,  1846,  decided  that  Mrs,  Miles^  declarations, 
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made  under  similar  circumstances^  were  competent  testimony 
to  go  to  the  jury.  The  court  correctly  excluded  Mrs.  Miles  as 
a  witness  in  the  third  exception.  She  was  a  distributee  of  her 
father's  estate^  who  was  plaintiff's  testator ,  and  as  such  distri- 
butee, in  the  absence  of  a  will,  would  be  interested,  the  will 
not  having  been  offered  in  evidence.  For  the  same  reason  the 
court  properly  excluded  Mrs.  Miles  as  a  witness  under  the  4th 
exception.  She  was  a  distributee,  and  by  the  release  of  her 
interest  in  the  negro  MalthiaSy  did  not  release  her  entire  in- 
terest in  the  estate  of  her  father,  and  she  remained,  therefore, 
interested  in  the  augmentation  of  his  estate.  There  is  no  error 
in  the  ruling  of  the  court  in  the  6th  ex^ption.  The  plaintiff, 
in  this  exception, with  aviewta^Rl^^^teipetencyof  Mrs, 
Miles  as  a  witness,  offer^l^pmence  ^B  will  of  ElwUey 
Smithy  in  connection  wn  ^^e  release|||^^{i3([^7i^  JET.  Miles 
and  Caroline  E.  Miles,  ^jvi^  v^^c  wilApffered  in  evi- 
dence in  this  case,  the  testcm^ve  to  hMSl^JSiter,  Caroline 
B.  Miles  y  the  negro  Matthmsy  -<yj||P%roin£^t  ro  versy  in  this 
case,)  ^'  for  her  sole  and  sepa^j^jsg^jyafusive  of  any  control 
of  her  husband,  Thomas  H.  Miles ,  foi^nd  during  the  term  of 
the  natural  life  of  her,  the  said  Caroline  E.  Miles, ^^  We  for- 
bear to  enter  upon  the  examination  of  the  question  of  a  feme 
covert^ s  jus  disponendi  of  her  estate,  which  she  holds  to  her 
sole  and  separate  use,  where  the  instrument  under  which  she 
holds,  confers  no  such  power  in  terms.  Whether  she  is  to  be 
considered,  in  courts  of  equity,  as  n  fem£  sole,  with  power  to 
dispose,  or  possessing  only  such  powers  as  the  instrument  which 
confers  her  title  bestows,  is  a  question  which,  according  to  our 
view,  in  this  case  it  is  unnecessary  to  decide.  This  was  a  trial 
at  law,  and  the  question  is,  whether,  at  law,  the  wife  alone,  or 
the  husband  and  wife  conjointly,  can  divest  the  wife's  interest 
in  property  to  which  she  is  entitled  to  her  sole  and  separate  use? 
We  think  they  cannot;  and  the  release  and  will  did  not  render 
Jth'8.  Miles  a  competent  witness.  The  judgment  of  the  court 
was  correct  in  the  sixth  exception,  for  the  reasons  assigned  on 
the  fifth.  The  court  erred  in  the  seventh  exception,  by  ex- 
cluding from  the  jury  the  evidence  of  FoxweU,     The  acts  and 
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declarations  deposed  to  by  him^  were  competent  and  admissible 
evidence  as  a  part  of  the  res  gesta  tii  the  transaction.  The 
court  properly  excluded  the  evidence  in  the  eighth  exception, 
for  the  reasons  stated  in  our  opinion  on  the  fifth  exception. 
The  court  erred  in  withholding  from  the  jury  the  will  offered 
in  evidence  by  the  plaintiff,  in  the  ninth  exception.  The  pos- 
session and  right  of  property  were  involved  in  the  issue,  the 
declarations  and  acts  of  the  plaintiff's  testator  had  been  given 
in  evidence  to  the  jury  by  both  parties,  and  the  will  was  ad- 
missible as  a  declaration,  and  claim  of  possession,  and  property 
to  the  negro  in  dispute,  made  by  the  testator  in  his  lifetime. 

The  court  committed  no  error  in  overruling  the  plaintiff's 
motion  in  arrest  of  judgment.  The  pleadings  appear  to  be  in 
conformity  with  the  forms  used  and  practised  under  in  Mary- 
landy  from  an  early  period  in  the  history  of  the  practice  in  this 
State.  Vide  2  Har.  Enl.,  247.  In  this  case  the  defendant 
pleaded  three  pleas.  The  first,  non  cepU.  The  second,  pro- 
perty in  the  defendant;  and  the  third,  property  in  a  stranger. 
The  plaintiff,  in  his  replication,  joined  issue  on  the  first  plea, 
and  traversed  the  defendant's  second  and  third  pleas  by  afiSrm- 
ing  property  in  himself;  upon  which  traverses  issues  were 
joined.  Vide  6  H.  ^  J.,  469,  Outturn  vs.  Bevans.  The 
jury  found  their  verdict  for  the  defendant.  The  form  in  which 
it  is  set  out  in  the  record,  is  a  clerical  misprison,  which,  under 
the  act  of  1809,  ch.  153,  is  amendable  by  this  court. 

The  judgment  of  the  county  court  is  afiHrmed  in  the  first, 
third,  fourth,  fifth,  sixth  and  eighth  exceptions,  and  reversed 
in  the  second,  seventh  and  ninth  exceptions,  and  procedendo 
awarded. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 
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Samuel  Miller  vs.  The  State,  use  op  Henry  Fiery. — 
December,  1849. 

Deelarations  of  a  party,  that  he  signed  a  bond  with  the  understanding  that 
another  person  was  to  be  his  co-securitj,  made  after  the  act  of  signing,  are 
not  admissible  in  evidence  as  part  of  the  res  gesta. 

Appeal  from  Washington  couDty  court. 

The  facts  of  this  case  will  be  found  in  the  former  appeal  re- 
ported in  3  CHU,  335.  The  judgment  being  reversed  on  that 
appeal,  and  a  procedendo  awarded,  the  case  was  again  tried, 
and  the  same  evidence  submitted,  with  the  addition  of  the  tes- 
timony of  Henry  Ankenny  and  Jacob  PowlcSy  of  the  declara- 
tions of  Samuel  Miller,  the  defendant,  in  which  he  stated  that 
he  had  agreed  to  become  the  surety  of  said  Joseph  Fiery,  and 
that  said  Fiery  had  repii^sented  to  him  that  Matthew  S.  Van- 
lear  was  his  other  surety.  To  these  declarations  the  plaintiff 
objected,  upon  the  ground  that  they  were  made  after  his  sign- 
ing of  said  bond,  and  delivery  thereof  to  said  Jacob  Fiery,  and 
not  at  or  before  the  time  of  such  signing.  Which  objection 
the  court  (Buchanan  and  Marshall,  A.  J.,)  sustained  and 
refused  to  permit  the  same  to  go  to  the  jury.  The  defendant 
excepted,  and  took  the  present  appeal. 

The  cause  was  argued  before  Dorset,  C.  J.,  M^gruder, 
Martin,  and  Frick,  J. 

By  Wm.  Price,  for  the  appellant,  and 

By  J.  T.  Mason  and  F.  A.  Schley,  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

In  this  case  an  action  of  debt  was  instituted  in  Washington 
county  court,  by  the  appellee  against  the  appellant,  upon  the 
bond  of  Joseph  Fiery,  Samuel  Miller,  (the  defendant,)  and 
Jacob  Fiery,  dated  the  3rd  of  May,  1824,  and  conditioned  for 
the  faithful  performance  of  the  duty  of  guardian,  by  Joseph 
Fiery,  who  was  the  principal  obligor. 
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The  appellant  appeared  to  this  action,  and  pleaded  non  est 
factum.  Issue  was  joined  on  this  plea.  The  execution  of 
the  bond  by  the  appellant,  in  the  month  of  December,  1833, 
was  proved  by  the  attesting  witness.  This  fact  was  not,  in- 
deed, controverted  or  denied;  but  the  ground  of  defence  taken 
by  the  appellant,  under  this  plea  of  non  est  factum^  was,  that 
he  executed  this  bond  under  the  impression,  and  with  the  under- 
standing that  a  certain  Matthew  S.  Vanlear  was  to  be  his  co- 
security,  and  that  in  legal  contemplation  the  writing  in  ques- 
tion was  not  to  be  considered  as  his  deed,  inasmuch  as  the 
condition  upon  which  he  signed  it,  had  been  violated  without 
his  consent. 

It  appears  from  the  record,  that  at  the  trial  of  the  cause  be- 
low, the  appellant,  for  the  purpose  of  showing  the  circumstances 
under  which  he  executed  this  instrument  of  writing,  offered  to 
prove,  by  Henry  Ankenny,  "that  in  the  month  of  December, 
1823,  about  the  12th  or  15th  of  the  month,  the  witness  was  at 
the  house  of  the  appellant,  and  that  the  appellant  then  said,  in 
his  family,  that  he  had  been  at  Joseph  Fiery^s  that  day,  and 
had  been  prevailed  upon  by  said  Fiery  to  become  his  surety  in 
his  guardian's  bond,  as  guardian  to  his  two  sous.  That  Mat- 
thew S.  Vanlear  was  the  other  surety  in  the  said  bond,  and 
that  if  he  was  fool  enough  to  lose  one-half  of  the  money  be- 
longing to  the  said  wards,  he  supposed  that  he  would  have  to 
lose  the  other  half."  And  also  proposed  to  prove,  by  another 
witness,  Jacob  Powles,  that  the  appellant,  in  a  conversation 
held  with  the  witness,  at  some  time  betweon  the  fall  of  1823, 
and  the  3rd  or  4th  of  January,  1824,  slated,  "that  Joseph 
FHeryhad  called  on  him  to  become  his  surety  in  his  guardian's 
bond,  as  guardian  for  his  two  sons,  and  he  had  refused  him. 
That  the  said  Piery  complained  that  strangers  would  do  more 
for  him  than  his  own  friends.  That  he  afterward;s  had  agreed 
to  become  his  surety,  and  that  Maitheiv  S,  Vanlear  was  the 
other  surety,  and  that  if  Matthew  S,  Vanlear  was  fool  enough 
to  lose  seven  or  eight  hundred  dollars,  he  supposed  he  must  do 
the  same.     That  he  felt  confident  they  would  have  to  pay  it. ' ' 

The  declarations  of  the  appellant,  which  we  have  thus  quoted 
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at  lai^e  from  the  record^  form  the  subject  of  the  exception  taken 
in  this  case;  and  the  single  question  presented  for  our  consi- 
deration is,  whether  they  were  admissible  in  evidence  as  a  part 
of  the  res  gesta9 

By  recurring  to  this  case  as  it  is  reported  in  3  Gilly  335,  it 
will  be  seen,  that  when  it  was  originally  tried,  the  county  court 
instructed  the  jury,  ^' that  if  they  found,  from  the  testimony 
in  the  cause,  that  the  defendant  signed  and  sealed  the  bond  in 
controversy,  under  the  impression,  and  the  understanding  that 
Matthew  S.  Vardear  was  to  be  the  co-surety,  that,  thereby,  the 
said  bond  was  not  the  deed  of  the  defendant. ' '  This  instruction 
was  reversed  in  the  appellate  court,  upon  the  ground,  as  stated 
in  their  opinion,  that  there  was  no  evidence  from  which  the 
jury  could  find  that  the  bond  upon  which  the  suit  was  brought, 
was  signed  and  sealed  by  the  defendant,  under  the  impression 
and  with  the  understanding  that  Matthew  S.  Vardear  was  to 
be  his  co-security.  The  Court  of  Appeals,  however,  refrained 
from  the  expression  of  any  opinion  with  respect  to  the  legal 
proposition  enunciated  by  the  county  court,  as  it  was  not  called 
for  by  the  exigencies  of  the  case;  and  it  is  perfectly  apparent, 
that  at  the  second  trial  of  this  cause,  the  declarations  of  the 
appellant  were  proposed  to  be  introduced  for  the  purpose  of 
explaining  the  intention  and  design  with  which  he  signed  and 
sealed  the  bond  in  controversy,  and  that,  although  the  paper 
appears  upon  its  face  to  have  been  absolutely  executed,  it  was 
in  fact,  executed  by  him  upon  a  condition  that  had  not  been 
performed. 

It  is,  then,  obvious  that  the  signing  and  sealing  of  this  in- 
strument of  writing,  by  the  appellant,  in  December  1823,  was 
the  act  intended  to  be  explained  and  qualified  by  his  declara- 
tions. And  assuming  this  to  have  been  the  aim  and  purpose 
of  the  testimony,  an  insuperable  objection  to  the  admissibility 
of  xhoee  declarations  in  evidence,  as  a  part  of  the  res  gestOy 
is,  that  they  were  made  posterior  to  the  signing  and  sealing  of 
the  instrument  in  question;  that  they  constituted  no  part  of  the 
transaction  they  were  intended  to  illustrate;  and  were  merely 
the  narration  of  a  past  occurrence,  in  which  the  appellant  re- 
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lated  the  circumstances  under  which  he  was  induced  to  place 
his  name  upon  the  bond. 

In  defining  the  rule  with  respect  to  the  admissibility  of  de- 
clarations in  evidence^  as  a  part  of  the  res  gesta,  the  supreme 
court  of  Connecticut  J  in  Enos  vs.  Tuttle^  3  Chnn.y  250,  said: 
'*  The  declarations,  to  be  a  part  of  the  res  gesta,  must  have 
been  made  at  the  time  of  the  act  they  are  supposed  to  charac- 
terise, and  well  calculated  to  unfold  the  nature  »nd  quality  of 
the  facts  they  were  intended  to  explain,  and  so  to  harmonise 
with  them  as  to  constitute  one  transaction." 

In  the  case  of  Kolb  w.  Whitehjy  3  Gill  ^  Jofm.y  196,  the 
Court  of  Appeals  said:  '^The  rule  is  well  settled,  that  where 
the  expressions  heard  constitute  a  part  of  the  transaction,  they 
are  admitted  to  show  its  character,  or  the  speaker^s  intention. 
♦  ♦  ♦  Hearsay  is  often  admitted  in  evidence  as  part  of  the 
tes  gestdty  the  meaning  of  which  seems  to  be,  that  where  it  is 
necessary,  in  the  course  of  a  cause,  to  inquire  into  the  nature 
of  a  particular  act,  and  the  intention  of  the  person  who  did 
the  act,  proof  of  what  the  person  said  at  the  time  of  doing  it, 
is  admissible  evidence  for  the  purpose  of  showing  its  true 
character."  This  rule  of  evidence  is  recc^nised  in  the  cases 
of  Cross  vs.  Black,  9  Gill  ^  John.,  198,  and  Miles  vs.  Knott, 
12  Gill  Sf  John.,  454,  and  will  be  found  to  be  very  clearly 
stated  and  illustrated  by  Mr.  Evans,  in  his  notes  to  the  second 
volume  of  Pothier  on  Obligatiotts. 

We  think,  therefoie,  that  the  county  court  were  correct  in 
ruling  these  declarations  to  have  been  inadmissible.  We  for- 
bear to  express  any  opinion  with  respect  to  the  legal  effect  of 
those  declarations  upon  the  obligation  of  the  appellant,  if  they 
had  been  admissible  in  evidence,  as  the  question  is  not  before 
us  upon  the  record,  and  anything  we  might  say  upon  this  sub- 
ject, would  not  carry  with  it  the  force  of  an  authoritative  de- 
cision. 

JUDGMENT    AFFIRMED. 
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Samuel  Miller  vs.  The  State,  use  op  Lewis  Fiery. — 
December,  1849. 

The  act  of  1845,  ch.  358.  reqairioj^  Washington  county  coart  to  grant  an  ap- 
peal iu  this  case,  and  to  set  out  and  embody  in  the  record,  certain  exceptions 
and  points  uf  law  decided  in  a  previous  cause  in  said  court  resemblinjr  this, 
is  ilocdnstitdtional  and  void,  tM  the  exercise  of  judicial  powers  by  the  Le- 
gislature 

Appeal  from  Washhigion  county  court. 

It  appears  from  aflSdavits  contained  iu  the  record  in  this  case, 
that  two  suits  were  instituted  at  the  same  time,  against  the  same 
defendant,  (the  present  appellant,)  upon  the  same  guardian's 
bond.     One  in  the  name  of  the  Slate,  for  the  use  of  Henry 
Fiery y  which  is  reported  in  3  GUly  335,  and  aiite  p,  141,  the 
other  for  the  use  of  Lewis  Fiery,  (the  present  case.)    Both 
cases  were  tried  at  November  term,  1S43,  of    Washington 
oounty  <k)Urt.     Hcnry^s  case  was  tried  first,  and  certain  ques- 
tions of  la^  decided  against  the  plaintiflf,  to  which  exceptions 
were  taken  at  the  time.     Immediately  after  the  jury  retired  in 
Henry^s  case,  that  of  Lewis^  was  taken  up,  and  the  same 
questions  of  law  decided  by  the  court,  but  no  exceptions  were 
takeu  by  his  counsel,  they  being  under  the  impression  that  no 
objections  would  be  made  to  the  taking  of  such  exceptions 
when  the  cause  Was  finally  decided;  in  other  words,  that  the 
one  case  siiould  abide  the  result  of  the  other.     In  the  case  of 
Lewis,  the  jury  returned  with  a  verdict  for  the  defendant,  and 
a  motion  for  a  new  trial  was  immediately  made.     In  Henry^s 
case,  the  jury  were  unable  to  agree,  and  were  discharged.    The 
causes  were  then  continued  for  several  terms;  Henry^s  as  it 
originaliy  stood  on  the  docket,  and  Lewis^  under  motion  for  a 
new  trial.     At  November  term,  1844,  Henry^s  case  was  again 
tried,  and  the  same  points  arose,  and  were  decided  as  before, 
and  exceptions  taken  by  the  plaintiff.     The  jury  rendered  a 
verdict  for  the  defendant,  and  the  court,  at  the  same  term, 
overruled  the  motion  for  a  new  trial  in  the  case  of  Lewis,    The 
bills  of  exceptions  were  then  drawn  up  and  signed  in  Henry^s 
19         V.8 
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case,  and  upon  applicalion  to  have  similar  exceplions  signed  in 
Lewis^  case,  the  defendant's  counsel  objected,  and  the  court 
refused  to  interfere.  The  plaintiff  then  applied  to  the  Legis- 
lature, and  the  act  of  1845,  ch.  358,  was  passed  for  his  relief. 
This  act  is  recited,  verbatim,  in  the  opinion  of  the  court  in  this 
case.  In  pursuance  of  this  act,  the  record  was  made  up,  and 
the  same  exceptions  signed  as  reported  in  Henry^s  case,  in  3 
Gill,  335.  The  case  of  Henry  having,  in  the  meantime,  been 
reversed  by  the  Court  of  Appeals,  and  sent  back  under  a  pro- 
cedendo, it  was  agreed  to  reinstate  the  case  of  Lewis  upon  the 
docket,  so  that  the  new  points  to  be  raised  and  decided  up6n 
the  trial  of  Henry^s  case,  under  the  procedendo,  might  also  be 
raised  in  this.  It  was  further  agreed,  that  if  the  signing  and 
sealing  of  the  bills  of  exceplions,  above  referred  to,  should  be 
deemed  void  by  the  Court  of  Appeals,  in  consequence  of  the 
unconstitutionality  of  the  act  of  1845,  this  appeal  should  be 
dismissed,  otherwise  to  be  heard  and  determined  upon  the  ques- 
tions of  law  to  be  raised  and  decided  in  the  trial  of  Henry^s 
case,  the  result  of  which  this  case  is,  in  that  event,  to  abide. 

The  cause  was  argued  before  Dorset,  0.  J.,  Magruder, 
and  Frick,  J. 

By  Wm.  Price,  for  the  appellant,  who  insisted: 
That  the  act  of  1845,  was  an  assumption  by  the  Legislature 
of  judicial  powers,  and,  therefore,  unconstitutional  and  void. 

By  John  Thompson  Mason,  for  the  appellee: 
The  question  involved  in  this  appeal  is,  the  constitutionality 
of  the  act  of  Assembly  of  1845,  ch.  358.  It  is  a  conceded 
point,  that  an  act  of  the  Legislature,  directing  a  court  to  grant 
a  new  trial,  is  not  repugnant  to  the  constitution.  In  addition 
to  the  other  views  presented  in  the  argument  of  this  cause,  it  is 
contended,  that  the  effect  of  the  present  act  of  Assembly  was 
but  to  require  Washington  county  court  to  grant  a  new  trial. 
The  act  required  that  the  bills  of  exceptions,  which  had  been 
previously  prepared  and  sealed  by  this  court,  in  the  case  of 
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Henry  Fiery  aiid  Samuel  MiUery  sbould  be  incorporated  in 
the  case  of  Lewis  Fiery ^  the  case  now  under  consideration.  It 
is  contended;  by  the  defendant's  counsel,  that  the  bills  of  ex- 
ceptions in  question^  might  contain  points  or  questions  which 
did  not  arise  in  this  cause,  or  might  have  omitted  points  and 
questions  that  did  arise,  and  that  in  that  way  the  Legislature 
had  arrogated  to  itself  judicial  powers.  For  the  sake  of  argu- 
ment, admit  that  the  two  cases  are  not  alike,  and  that  the  bills 
of  exceptions  in  the  case  of  Henry  Fiery y  may  contain  ques- 
tions which  did  not,  in  fact,  arise  in  the  case  of  Lewis  Fiery y 
or,  on  the  other  hand,  may  have  omitted  questions  which  did 
arise.  The  bills  of  exceptions,  as  presented  to  the  Court  of 
Appeals,  in  the  case  of  Henry  Fiery y  made  such  a  case  as  re- 
quired the  court  to  send  back  the  case  to  the  county  court  upon 
procedendo.  The  same  bills  of  exceptions  afterwards  arising 
in  the  case  of  Lewis  Fiery ^  under  the  act  of  Assembly,  would, 
of  course,  be  decided  as  they  had  before  been,  and  this  case, 
like  the  case  of -Henry  jF\'ery,  would  have  been  sent  back  under 
a  procedendo. 

In  the  first  place,  we  will  suppose  that  the  court,  in  acting 
upon  the  bills  of  exceptions  which  had  been  submitted  to  them 
under  the  act  of  Assembly,  had  decided  questions  which,  in 
fact,  never  had  arisen,  and  which  were,  in  truth,  no  part  of 
this  case.  How  could  such  a  circumstance  afTect  the  case  in 
the  trial  below,  under  the  procedendo?  If  the  questions  which 
the  Court  of  Appeals  had  decided,  did  not  arise  in  the  subse- 
quent trial  of  the  cause,  then,  as  a  consequence,  the  law,  as 
laid  down  by  the  court,  had  no  application  to  the  case,  and 
were  mere  abstractions,  in  no  way  affecting  the  rights  of  the 
parties  to  the  cause.  If  a  state  of  facts,  however,  did  arise,  as 
contemplated,  rendering  this  case  similar  to  the  one  of  Henry 
Fiery y  the  law  was  at  hand  to  fit  the  case 

On  the  other  hand,  if  there  were  other  questions  which  did 
arise  in  the  case  of  Lewis  Fiery ^  which  are  not  embraced  in 
the  bills  of  exceptions,  and  were,  therefore,  not  decided  by  the 
Court  of  Appeals,  what  is  there  to  prevent  the  defendant  from 
raising  those  questions  anew  upon  the  trial,  under  the  proce- 
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dendo?  He  is  only  bound  by  the  law  of  the  other  case,  so  far 
as  the  same  applies  to  this  case,  and  no  new  and  dissimilar 
questions  can  be  determined  by  the  law  of  the  former  case. 

The  case,  then,  reduces  itself  to  this  condition  of  things:  If 
the  questions  in  the  case  of  Lexois  Fiery  are  the  same  with 
those  which  had  been  previously  decided  by  the  Court  of  Ap- 
peals, in  the  case  of  Henry  Fiery y  then  the  defendant  cannot 
complain  that  the  case  should  be  determined  as  the  former  case 
had  been,  for  the  decision  in  the  former  case  had  become  the 
law  of  the  land,  and  was  not  only  to  govern  the  case  of  Lewis 
Fiery,  but  was  to  govern  all  subsequent  similar  cases.  If,  on 
the  other  hand,  the  cases  should  be  found  dissimilar,  the  law 
of  the  former  case  determined  nothing  as  to  the  law  of  the 
latter;  in  other  words,  whenever  the  latter  case  differed  from 
the  former,  it  was  a  new  case,  and  was  to  be  decided  upon  dif- 
ferent principles  of  law.  The  effect  of  the  act  of  Assembly, 
therefore,  was  but  to  grant  a  new  trial  to  Lewis  Fiery,  which 
it  was  conceded  the  Legislature  had  a  right  to  do. 

DoRSEY,  C.  J.,  delivered  the  opinion  of  this  court. 

Whilst  entirely  concurring  in  the  well  established  principle 
of  law,  that  the  judicial  tribunals  of  this  State  ought  never  to 
declare  an  enactment  of  its  Legislature  unconstitutional  and 
void,  unless  it  plainly  appears  that  the  Legislature  has  trans- 
cended its  constitutional  powera,  we  think  it  manifest  that  the 
act  of  1845,  ch.  35S,  is  the  exercise  of  such  an  unconstitutional 
power,  by  the  General  Assembly  of  Maryland,  as  renders 
it  wholly  inoperative  and  void.  As  decided  by  this  court  in 
the  case  of  Crane  vs.  Meginnis,  the  legislative  and  judicial 
powers,  under  the  constitution  of  this  State,  are  confided  to 
different  branches  of  the  government;  the  Legislature  are  in- 
competent to  exercise  judicial  powers.  The  only  question, 
then,  which  this  case  presents,  is:  did  the  General  Assembly, 
in  passing  the  act  of  1845,  ch.  358,  assume  the  exercise  of 
judicial  powers?  In  perusing  that  law,  it  is  impossible  not  to 
see  that  it  has  done  so.  By  the  act  it  is  provided,  "that  the 
court  of  Washington  county  be  and  the  same  is  hereby  autho- 
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rised  and  required  to  grant  an  appeal  in  ihe  case  heretolbre  de- 
cided by  said  court,  wherein  the  State  of  Maryland,  use  of 
Lewis  Fiery  was  plaintiff,  and  a  certain  Samuel  Miller  was 
defendant;  and  that  the  points  of  law  decided,  and  the  instruc- 
tions given  by  the  said  court,  as  set  forth  and  contained  in  an 
appeal  already  granted  by  said  court,  wherein  the  said  State  of 
Maryland,  use  of  Hemi/  Fiery y  was  plaintiff,  and  the  said 
Samuel  Miller  defendant,  and  in  every  way  similar  to  the  case 
first  herein  mentioned,  be  set  forth  and  embodied  in  the  record 
of  the  appeal  herein  provided  for;  provided,  nevertheless,  that 
the  said  court  shall  be  satisfied  that  the  plaintiff  aforesaid  lost 
his  right  to  appeal  in  the  above  case  at  the  proper  and  regular 
time  for  taking  the  same,  by  a  misunderstanding  of  the  counsel 
engaged  in  the  case,  in  regard  to  the  taking  of  the  said  appeal." 
In  respect  to  this  proviso,  there  could  be  no  doubt;  tlie  power 
which  is  conferred,  was  one  which  might  have  been  exercised 
by  the  county  court.  This  was  the  only  uncontrolled  power 
which  the  court  was  authorised  to  assume.  Every  thing  else 
that  the  court  was  required  to  do,  under  this  act  of  Assembly,  was 
to  be  done  in  obedience  to  the  positive  mandate  of  the  Legisla- 
ture. The  court  were  required  not  to  certify,  truly,  its  judicial 
proceedings  in  a  case  which  had  beeq  tried  before  it,  and  from 
their  decision  of  which,  a  legislative  appeal  was  provided;  but, 
in  effect,  to  certify  contrary  to  the  fact,  that  certain  bills  of  ex- 
ceptions, taken  twelve  months  afterwards,  in  a  different  cause, 
were  bills  of  exceptions  taken  in  the  cause  in  which  the  court 
was  required  to  interpolate  them.  An  implicit  obedience  to 
this  legislative  rnandate,  was  imposed  upon  the  court,  even 
though  it  might  be  satisfied  of  its  own  knowledge,  that  not  a 
particle,  either  of  the  law  or  facts  contained  in  the  bill  of  ex- 
ceptions, ever  transpired  in  the  trial  of  the  case,  in  which  it 
was  required  to  insert  them  as  a  part  of  its  proceedings.  Bills 
of  exceptions  are  the  certificates  of  the  judicial  proceedings, 
the  adjudications,  of  the  court,  and  the  Legislature  has  no  more 
power,  by  a  retrospective  law,  to  require  the  court  to  insert  in 
the  record  of  its  proceedings,  bills  of  exceptions  never  taken  in 
the  trial  of  the  causes,  than  it  has  a  priori  to  order  the  court  to 
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enter  any  specified  judgment  in  a  cause  pending  before  it  for 
(rial,  or  to  certify  in  the  transcript  of  the  record  of  a  cause, 
which  had  been  adjudicated  by  it,  a  judgment  the  reverse  of 
that  which  had  been  rendered.  That  the  act  before  us  is  un- 
constitutional and  void,  as  the  exercise  of  judicial  powere  by 
the  General  Assembly  of  Maryland,  it  is  deemed  unnecessary 
to  refer  to  any  other  of  the  numerous  authorities  cited  in  the 
argument,  than  that  of  Crane  vs.  Meginnis,  1  GiU  Sf  John.y 
463. 

The  agreement  of  the  counsel  in  the  cause,  requires  nothing 
more  of  this  court  than  the  expression  of  its  opinion  on  the  con- 
stitutionality of  the  act  of  Assembly. 

APPEAL  DISMISSED. 


John  Swann,  Charles  S.  Swann,  and  Robert  Swann, 
BY  John  Swann,  their  next  friend,  vs.  The  Mayor 
and  Common  Councilmen  op  the  town  of  Cumber- 
land.— December,  1849. 

The  mayor  and  common  councilmen  of  the  town  of  Cumberland^  passed  an 

ordinance,  under  tho  act  of  1815,  ch.  136,  to  grade,  &,c.,  Washington  street 

in  said  town,  upon  the  petition  of  the  owners  of  two-thirds  of  tho  property 

lying  upon  a  part^  only,  of  said  street.     Held: 
That  undex  this  act  said  corporation  might  pass  an  ordinance  to  improve  a 

particular  part  of  a  street,  upon  application  of  the  owners  of  two-thirds  of 

the  property  situated  on  that  part,  but  can  order  the  whole  street  to  be  im. 

proved  only  upon  application  of  two.thirds  of  the  property  owners  on  the 

whole  street. 
In  all  cases  of  special  limited  jurisdiction,  the  prucccdings  must  conform 

strictly  to  the  authority  conferred. 
An  appeal  is  given  by  our  statute  law  in  any  civil  case  in  which  a  writ  of 

error  will  lie. 
As  a  general  rule,  an  appeal  will  lie  in  any  civil  case  where  the  court  below 

proceeds,  under  its  usual  and  general  jurisdiction. 
Where  a  special  jurisdiction  is  given  to  the  county  court,  to  be  exercised  in 

a  peculiar  modo,  and  not  to  bo  proceeded  in  according  to  the  course  of  the 
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common  law,  or  whore  an  appeal  is  given  to  it  from  some  inferior  tribunal, 

an  appeal  does  not  lie. 
Ill  this  case  the  county  court  brought  the  proceedings  of  the  mayor  and  com' 

mon  conncilmen  before  it,  by  a  writ  of  certioraH.     Held  :  that  in  so  do. 

ing,  it  acted  in  virtue  of  its  ordinary  jurisdiction,  and  an  appeal  lies  from 

its  judgment  upon  the  writ. 
The  process  of  certiorari^  is  the  appropriate  mode  by  which  superior  courts 

examine  into  the  authority  of  an  inferior  tribunal,  and  ascertain  whether 

it  has  transcended  the  special  powers  to  which  it  is  limited  by  law. 

Appeal  from  AUegany  county  court. 

Upon  the  petition  of  the  appellants,  a  certiorari  was  issued 
from  said  court,  directed  to  the  mayor  and  councilmen  of  the 
town  of  Cumberland  J  commanding  them  to  return  a  certain 
warrant  issued  by  them,  directed  to  the  bailiff  of  said  town,  and 
levied  upon  the  property  of  the  petitioners,  and  all  the  papers 
and  proceedings  relating  thereto. 

The  return  of  this  writ  sets  forth  the  9th  section  of  the  act 
of  1815,  ch.  136,  entitled,  *^an  act  to  provide  for  the  appoint- 
ment of  commissioners  for  the  regulation  and  improvement  of 
the  town  of  Cumberland^  in  Allegany  county,  and  to  incorpo- 
rate the  same,"  as  follows:  9.  ^^And  be  it  enacted^  that  the 
said  commissioners  shall  have  power,  when  requested  in  writing 
by  the  owners  of  two-thirds  of  the  property  on  any  street  or 
alley,  or  parts  thereof,  in  said  town,  to  cause  the  same  to  be 
graded,  paved,  or  otherwise  improved,  as  the  case  may  be,  if, 
in  their  discretion,  they  shall  think  fit  so  to  do,  and  to  levy  the 
expense  thereof  on  the  property  binding  on  said  street  or  alley, 
agreeable  to  the  extent  of  said  lota  on  the  said  street  or  alley, 
and  to  collect  the  expense  of  grading,  paving  or  otherwise  im- 
proving the  same,  in  the  same  manner  and  on  the  same  con- 
ditions as  shall  hereaHer  be  prescribed  by  this  act,  for  collection 
of  the  tax  in  said  town."  The  10th  section  provides  for  the 
collection  of  assessments  made  in  virtue  of  this  act,  by  warrants 
issued  to  the  bailiff  of  said  town,  in  the  nature  of  di  fieri  facias. 
The  return  further  states,  that  by  virtue  of  the  powers  conferred 
by  this  act,  upon  the  petition  in  writing  of  ^•'  two-thirds  of  the 
property  owners  on  Washington  street,  from  WilW  creek  bridge 
to  i^rMcc  alley,"  the  said  mayor  and  councilmen  passed  an 
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ordinance,  exhibited  with  the  return,  the  title  of  which  is,  "  To 
grade,  set  curb  stones,  and  pave  Washington  street,  on  the 
west  side  of  Wi7&'  creek,  in  the  town  of  Cumberland;^ ^  and 
which  recites:  ^'  Whereas  the  owners  of  two-thirds  of  the  pro- 
perty on  Washington  street,  (cominencing  at  Wills^  creek 
bridge,  and  terminating  with  the  property  of  the  heirs  of  Robert 
Swann,  deceased,)  in  the  town  of  Cumberland,  have  petitioned 
in  writing,"  <fcc.,  and  enacts  that  Washington  street  shall  be 
graded.  That  said  mayor  and  couucilmen  proceeded  to  assess 
and  levy  the  expenses  of  improving  said  street  upon  said  pro- 
perty holders,  and  issued  a  warrant  to  the  bailiff  of  said  towD^ 
in  conformity  wiih  the  provisions  of  said  act,  which  was  duly 
levied  upon  the  property  of  the  appellants.  A  plat  of  said 
Washington  street  was  exhibited  with  this  return,  showing  thai 
said  street  extended  from  Wills^  creek  bridge  two  squares  be- 
yond Spruce  alley.  The  court  dismissed  the  petition  and  writ, 
and  gave  judgment  for  costs  against  the  petitioners,  who  ap- 
pealed to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Magruder,  and  Frick,  J. 

By  Perry  and  Semmes,  for  the  appellants,  and 
By  McKaig,  for  the  appellees. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  return  to  the  certiorari,  to  which  alone  we  must  look 
for  the  facts  on  which  the  questions  depend,  which  are  involved 
in  this  case,  sets  out  the  act  of  Assembly  of  1815,  ch.  136, 
the  petition  and  proceedings  before  the  mayor  and  council,  the 
ordinance  professing  to  execute  the  authority  given  by  the  act 
of  Assembly,  and  the  warrant  in  nature  of  an  execution  against 
the  appellanls. 

The  act  of  1815,  ch.  136,  authorises  the  mayor  and  council 
to  improve  the  streets,  or  parts  thereof,  on  application  of  the 
owners  of  two-thirds  of  the  property  thereon,  and  to  collect 
from  each  owner,  by  a  warrant  in  nature  of  \s  fieri  facias,  his 
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proportion  of  the  expense.  A  plat  is  returned,  and  referred  to 
in  the  proceedings  as  proof  of  the  location  of  Washington 
street,  and  the  number  of  owners,  and  the  extent  of  their  pos- 
sessions, by  which  plat  it  appears  that  the  said  street,  com- 
mencing at  the  WiUs  creek  bridge,  runs  too  squares  beyond 
Spruce  alley. 

The  return  also  sets  out  the  petition,  which  asks  for  the  im- 
provement of  Wdshingion  street,  from  the  bridge  over  Wills 
creek  to  Spruce  alley,  and  also  the  names  of  the  subscribers 
thereto,  and  the  calculations  and  estimates  showing  by  what 
data  they  regulated  their  proceedings,  and  proving,  what  was 
not  denied  in  the  argument,  that  in  estimating  the  proportion 
of  property  holders,  reference  was  had  to  those  only  on  that 
part  of  WcLshington  street  extending  to  Spruce  alley,  and  not 
the  whole  length  of  the  street,  as  described  on  the  plat,  and 
that  the  owners  of  two-thirds  of  the  property  on  the  whole 
street  did  not  apply  for  the  improvement. 

The  ordinance,  which  is  also  set  out  at  large,  is  entitled,  "  an 
ordinance  to  grade,"  &c.,  ^^  Washington  street,  on  the  west 
side  of  Wills  creek;"  and  the  enacting  clause  provides,  ^^that 
Washington  street  shall  be  graded."  It  is  alleged  in  the  re- 
cital, that  "  the  owners  of  two-thirds  of  the  property  on  Wash- 
ingtoTt,  street,  (commencing  at  Wills  creek  bridge,  and  termi- 
nating with  the  property  of  the  heirs  of  Robert  Sufann,  de- 
ceased,) have  petitioned,"  &c.,  and  no  allusion  or  reference  is 
elsewhere  made  in  the  ordinance  to  a  part  only  of  the  street. 
It  is  manifest,  therefore,  on  the  face  of  the  proceedings,  that 
an  ordinance  has  been  passed  for  the  improvement  of  Wash- 
ington street,  west  of  the  bridge,  on  the  application  of  persons 
professing  to  be  owners  of  two-thirds  of  the  property  on  a  part 
of  it,  and  without  the  application  or  assent  of  the  owners  of 
two-thiids  of  the  property  on  the  whole  line  of  the  street  dii^. 
reeled  to  be  improved. 

We  think  the  objection  to  this  proceeding  is  fatal.     The  act 

of  1815,  in  terms  requires,  as  a  prerequisite  to  the  exercise  of 

the  authority  conferred  upon  the  corporation,  the  assent  of  the 

owners  of  two-thirds  of  the  property  on  the  whole  line  of  the 

20         V.8 
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Street  or  alley  to  be  improved.  If  a  part  only^  is  (o  be  im- 
proved ^  the  act  enables  the  corporation  to  gratify  an  application 
made  for  that  object  by  the  owners  of  two-thirds  of  the  property 
lying  on  that  part,  by  an  ordinance  directing  that  particular 
part  of  the  street  to  be  improved.-  They  can  only  order  the 
whole  street  to  be  improved  by  an  application  from  two-ibirds 
of  the  property  owners  on  the  whole  street.  The  cily  authori- 
ties have  no  power  in  this  respect,  but  in  virtue  of  the  act  of 
Assembly,  and  their  proceedings,  as  in  all  other  cases  of  a  spe- 
cial limited  jurisdiction,  must  conform  strictly  to  the  authority 
conferred  on  them. 

The  ordinance,  therefore,  was  not  authorised,  and  could  con- 
fer no  power  on  the  commissioners  to  improve  the  street,  or 
upon  the  bailKT  to  collect  the  sum  claimed  from  the  appellants 
as  their  proportion  of  the  expenses. 

In  this  view  of  the  case,  it  is  unnecessary  to  decide  the  ques- 
tion which  was  discussed,  as  to  the  authority  of  the  commis- 
sioners of  the  county  to  express  their  assent  as  owners  of  the 
public  property  situate  on  said  street — the  court  house  and  the 
jail. 

In  any  event,  the  amount  of  property  represented  by  the  pe- 
titioners, would  be  less  than  two-thirds  of  all  on  the  whole 
street;  and,  therefore,  whether  the  commissioners  are  to  be  re- 
garded as  owners  within  the  view  of  the  act  of  1816,  or  not^ 
would  not  aflect  the  result. 

^  The  question,  whether  or  not  this  appeal  would  lie,  was  dis- 
posed of  in  the  preliminary  stage  of  the  argument.  An  appeal 
is  given  by  our  statute  law,  in  any  civil  case  in  which  a  writ 
of  error  will  lie.  As  a  general  rule,  an  appeal  will  lie  in  any 
civil  case  where  the  court  below  proceeds  under  its  usual  and 
general  jurisdiction. 

It  would  be  otherwise  in  a  case  where  a  special  jurisdiction 
was  to  be  given  to  the  county  court,  to  be  exercised  in  a  pecu- 
liar mode^  and  not  to  be  proceeded  in  according  to  the  course 
of  the  common  law,  or  where  an  appeal  is  given  to  it  from 
some  inferior  tribunal. 

In  this  instance,  the  court  below  acted  in  virtue  of  its  ordi- 
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nary  jurisdiction,  well  known  as  a  matter  of  common  practice 
as  well  in  the  courts  of  (his  State  as  in  the  king's  bench  in 
England.  The  process  by  certiorari^  is  ihe  appropriate  and 
well  known  mode  by  which  (he  superior  courts  examine  into 
the  authority  of  an  inferior  tribunal,  and  ascertain  whether  it 
has  transcended  the  special  powers  to  which  it  is  limited  by 
law.  Whether  any  error  is  to  be  found  in  the  proceeding  of 
the  county  court,  in  the  exercise  of  such,  its  ordinary  jurisdic- 
tion is  clearly  a  proper  subject  of  enquiry  on  appeal. 

We,  therefore,  direct  the  judgment  of  the  county  court  to  be 
reversed,  and  the  proceedings  of  the  mayor  and  councilmen 
of  tbe.town  of  Cumberland  to  be  quashed,  for  want  of  juris- 
diction. 

JUDGMENT  REVERSBO. 


JoBHUA  Johnson  vs.  Thomas  J.  Evans. — December.  1849. 

A  father,  in  behalf  of  hit  ton,  then  a  minor,  made  a  conditional  bargain  with 
defendant  for  the  purchaeo  of  certain  lands,  tubject  to  the  aetent  of  hia 
•on,  when  he  attained  age,  and  under  this  contract  advanced  to  defendant 
large  aama  of  money  for  the  uie  of  hia  ton,  and  which,  at  the  time  the 
■everal  adTancet  were  made,  he  intended  to  give  his  son.  On  attaining 
age,  the  son  refused  his  assent  to  this  contract.     Held  : 

That  in  contemplation  of  law,  the  money  so  advanced  belonged  to  the  son, 
and  that  he  could  recover  it  back  from  the  defendant  in  an  action  for  mo. 
ney  had  and  received. 

It  is  no  objection  to  such  recovery,  that  the  contract  for  the  purchase  of  lands 
was  by  parol,  and,  therefore,  void  under  the  statute  of  frauds. 

When  the  contract  is  wholly  rescinded,  either  by  mutual  consent  of  the  par. 
ties,  or  by  virtue  of  a  clause  contained  therein,  the  common  count  lies  to 
recover  money  paid  under  the  agreement. 

If  this  purchase  was  intended  as  an  advancement  in  land  to  the  con,  subject 
to  the  provision  that,  on  attaining  age,  he  might  affirm  the  purchase,  ot 
annul  it,  and  treat  the  advances  to  made  at  a  debt,  then,  as  the  money  wat 
only  to  be  the  debt  of  the  ton,  by  an  eUfction,  which  could  not  be  mad* 
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under  a  Toid  contract,  it  was,  in  legti]  contemplation,  the  money  of  the  fa. 

ther,  and  the  son  coald  not  recover  it. 
Where  an  instmction  excepted  to,  would  not  enable  the  plaintiff  to  recover 

more  than  the  verdict  would  otherwise  give  him,  this  court  will  not  reverse 

the  judgment,  on  account  of  its  being  granted. 
The  plea  of  limitations  is  no  bar,  where  it  is  proved  that  the  defendant,  within 

three  jears  of  tho  commencement  of  the  action,  acknowledged  the  ezis. 

tenoe  of  the  debt,  without  any  refusal  to  pay,  or  excuse  for  not  paying  it. 

Appeal  from  Allegany  county  court. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
against  the  appellant.  The  declaration  contains  the  general 
indebitatus  assumpsit ,  and  money  counts.  Pleas^  non  assump- 
sit and  limitations^  in  the  two  usual  forms. 

1st  Exception.  At  the  trial,  the  plaintiff  offered  the  testi- 
mony of  Hugh  W.  Evans  J  taken  and  read  by  consent.  Wit- 
ness is  the  father  of  the  plaintiff,  who  came  of  age  in  February 
1841.  In  1839,  witness  made  with  the  defendant  (Johnsouy) 
a  contingent  arrangement  on  behalf  of  his  son,  the  plaintiff, 
for  the  purchase  of  certain  lands  in  AUegany  county,  which 
was  to  be  ratified  or  annulled  by  plaintiff  at  his  discretion,  on 
attaining  majority.  In  pursuance  of  this  arrangement,  witness 
advanced  to  Johnson  large  sums  of  money,  at  various  times, 
between  the  27th  of  July,  1839,  and  the  17th  of  May,  1840, 
amounting  to  $6,397.14,  including  interest.  That  these  ad- 
vances were  on  account  of  the  plaintiff,  and  that  it  was  dis- 
tinctly agreed  and  understood  between  Johnson  and  witness, 
that  the  former  was  to  pay  back  the  money,  with  interest,  to 
plaintiff,  in  case  he  should  decline  the  arrangement  on  attain- 
ing his  majority,  and  that  Johnson  was  to  have  a  reasonable 
time  in  which  to  make  such  re-payment.  That  plaintiff,  short- 
ly after  attaining  age,  declined  to  carry  out  this  arrangement, 
and  gave  notice  thereof  to  defendant  in  the  presence  of  witness, 
early  in  March,  1841.  Ko  agreement  in  writing  was  ever  en- 
tered into  between  the  parties.  Witness  took  the  benefit  of  the 
insolvent  laws  in  May  1843;  but  at  the  time  he  made  these 
advances  to  defendant,  he  considered  himself  worth  at  least 
$120,000,  over  and  above  all  his  liabilities.  Witness  further 
proved,  that  in  a  conversation  held  with  defendant,  in  August 
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1845^  the  latter  said  he  would  prefer  to  secure  the  debt  due  the 
plaintiff,  by  will,  to  which  witness  replied,  that  that  was  not 
the  understanding,  and  that  he  did  not  believe  plaintifr  would 
accede  to  such  an  arrangement.  That  defendant  acknow- 
ledged having  received  these  advances  on  account  of  the  plain- 
tiff, and  said  nothing  which  would  induce  witness  to  believe 
that  he  intended  or  proposed  (o  evade  payment  of  the  debt. 
The  plaintiff  further  proved,  by  M.  T.  Evans,  that  witness 
was  present  at  a  conversation  between  the  plaintiff  and  defen- 
dant, in  reference  to  this  matter,  in  November  or  December, 
1845,  when  the  latter  proposed  to  liquidate  this  claim  by  giving 
the  plaintiff  land  at  a  price.  There  was  no  other  account  than 
this  between  the  parties. 

The  defendant  then  proved,  by  Jacob  Angelly  that  some  7 
or  8  years  ago,  H.  W,  Evans  and  defendant  came  to  witness' 
house,  where  a  conversation  occurred  about  the  land  of  the 
latter,  in  Allegany — the  large  tract ;  that  Mr.  E,  was  to  give 
defendant  $45,000  for  one-half  of  that  tract,  and  to  pay  him, 
as  the  latter  wanted  it,  for  re-building  his  mill,  which  had  been 
buined.  Plaintiff  was  not  present.  He  understood  that  de- 
fendant was  to  draw  the  money  as  he  wanted  it,  and  the  sums 
so  advanced,  were  to  be  so  much  on  the  purchase.  The  de- 
fendant further  proved,  by  Thomas  Hammond,  that  witness 
is  acquainted  with  the  lands  of  the  defendant  in  Allegany. 
The  large  tract  contains  fourteen  thousand  eight  hundred  acres, 
and  that,  in  1839,  $45,000  was  not,  in  witness'  opinion,  a  high 
price  for  one-half  thereof. 

The  defendant  then  prayed  the  court  to  instruct  the  jury, 
that  if  they  find  that  the  agreement,  as  proved  by  the  plaintiff, 
related  to  the  sale  of  lands,  or  some  interest  in  or  concerning 
the  same,  and  was  not  in  writing,  then  said  agreement  is  void 
tinder  the  statute  of  frauds,  and  the  plaintiff  is  not  entitled  to 
recover,  because  his  right  so  to  do,  is  founded  upon  the  validity 
of  such  agreement.  Which  direction  the  court  (Martin,  C. 
J.,  and  Marshall  and  Wetsell,  A.  J.,)  refused  to  give,  but 
instructed  the  jury : 

Ist.  If  they  find  that  there  was  n  parol  contract  between  H. 
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W-  Evans  and  defeDdant^  for  the  purcbaee  of  the  land  men- 
tioned, and  that  this  purchase  was  intended  as  an  advancement 
in  land  for  the  plaintiff,  with  the  provision,  that  plaintiff  might, 
when  he  attained  age,  elect  to  affirm  the  purchase,  or  annul  it, 
and  treat  the  advances  so  made  as  a  debt,  and  that  the  pay- 
ments so  made  to  defendant,  were  made  with  the  money  of 
H.  W.  Evans,  in  pursuance  of  this  contract,  then,  as  the 
money  so  advanced  was  only  to  be  considered  as  the  debt  of 
the  plaintiff  by  an  election,  which  could  not  be  made  under  a 
void  contract,  it  was,  in  legal  contemplation,  the  money  of  JET. 
W.  EvanSy  and  the  plaintiff  is  not  entitled  to  recover. 

2nd.  But  if  they  find,  that  the  money  with  which  H.  W, 
Evans  made  the  several  payments  to  defendant,  on  the  parol 
contract  stated  in  the  testimony,  was  money  which  he  had 
given  to  his  son,  or  intended  to  give  to  him,  at  the  time  the  re- 
spective payments  were  made,  and  that  the  said  payments  were 
made  for  the  use  of  the  plaintiff,  then,  in  contemplation  of  law, 
the  money  in  controversy  belongs  to  the  plaintiff,  and  he  is 
entitled  to  recover. 

To  which  refusal,  and  to  the  granting  of  the  2nd  instruction 
by  the  court,  defendant  excepted. 

2nd  Exception.  The  plaintiff  then  offered  this  prayer,  "that 
if  the  jury  find,  that  at  the  time  the  said  Hugh  W,  Evans 
paid  the  money  to  and  for  the  use  of  the  plaintiff,  he  intended 
it  as  an  absolute  gift,  and  that  it  was  not,  in  any  event,  to  be 
repaid,  or  to  come  back  to  said  Evans,  but  was  to  be  the  plain- 
tiff's, then  the  plaintiff  is  entitled  to  recover  whatever  sum  the 
jury  shall  believe  was  so  paid  for  him;  provided  they  also  be- 
lieve, that  defendant  acknowledged  the  existence  of  said  debt 
as  due  to  the  plaintiff  at  any  time  within  three  years  before  the 
commencement  of  this  suit."  Which  was  granted,  and  defen- 
dant excepted. 

3rd  Exception.  The  plaintiff  then  offered  his  2nd  prayer, 
that  if  the  jury  find,  that  defendant,  within  three  years  before 
the  commencement  of  this  action,  acknowledged  the  existence 
of  the  debt  as  due  from  him  to  (he  plaintiff,  without  any  re- 
fusal to  pay,  or  excuse  for  the  non-payment  thereof,  the  statute 
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of  limitations  is  not  a  bar  to  a  recovery  in  this  case;  which  was 
granted.  The  defendant  excepted^  and  the  verdict  and  judg- 
ment being  against  him^  appealed  (o  this  court. 

The  cause  was  argued  before  Dorsby,  C.  J.,  ChambbrSi 
and  Maoruoer,  J. 

By  Price^  and  Perry,  for  the  appellant,  and 
By  McKaig,  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  declaration  in  this  case  contained  the  several  money 
counts.  A  verdict  was  rendered  for  the  appellee,  and  of  this 
verdict  the  appellant  cannot  complain,  unless  he  can  show  that 
it  was,  or  might  have  been  the  result  of  erroneous  instructions 
given  by  the  court  to  the  jury,  in  the  course  of  the  trial. 

There  was  evidence  tending  to  prove  that  the  appellant  did 
receive  money  as  the  money  of  the  appellee,  and  the  former 
bad  to  prove  that  it  became  his  money  in  consequence  of  some 
valid  contract  made  by  a  person  authorised  to  dispose  of  it,  and 
to  vest  the  title  to  it  in  him. 

The  appellant  insists,  that  the  appellee  cannot  recover  in  this 
case,  because,  according  to  the  proof,  the  money  was  received 
by  him  (the  appellant,)  under  an  agreement  for  the  sale  of 
land,  which,  not  being  in  writing,  is  void  by  the  statute  of 
frauds.  No  doubt  the  contract  in  relation  to  the  land,  could 
not  be  enforced,  especially  at  law,  not  merely  because  it  was 
not  in  writing,  but  also  because,  by  the  terms  of  it,  the  appel- 
lant was  to  remain  the  owner  of  the  land,  if  the  appellee,  when 
he  came  of  age,  refused  to  purchase  (to  make  a  valid  contract 
for)  it. 

According  to  the  proof,  no  purchase  was  made  by  the  ap- 
pellee^ and  he  cannot  now  claim  the  land.  It  is  immaterial, 
then,  whether  the  contract  was  in  writing  or  not.  It  was  not 
QDderstood  to  be  a  contract  actually  made,  and  not  to  be  al- 
inred,  but  with  the  consent  of  both  parties,  but,  as  a  witness 
slates,  it  was  a  contingent  arrangement,  to  be  binding  on  the 
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parties^  if  (he  appellee  afterwards  assented  to  it.  Ir  was  cer- 
tainly no  part  of  that  arrangement,  that  the  appellant  should 
retain  the  money  which  he  then  received,  whether  he  parted 
with  his  land  or  not.  To  the  contract  thus  made  for  him,  the 
appellee  refused  to  assent.  To  whom  does  the  money  received 
under  such  arrangement  or  understanding  belong? 

The  contingent  arrangement  is  now  not  to  take  effect;  upon 
what  principle,  then,  can  the  appellant  claim  a  right  any  longer 
to  withhold  the  money?  *^  When  the  contract  is  wholly  re- 
scinded, either  by  the  mutual  consent  of  the  parties,,or  by  vir- 
tue of  a  clause  contained  therein,  the  common  count  lies  to 
recover  money  paid  under  the  agreement."  Chitty  on  Con- 
tracts, 624.  See,  also,  1  Henry  Blackstoney  65.  Coicpery 
197. 

If  the  appellant  is  to  retain  his  land,  surely  he  is  not  to  re- 
tain money  which  he  received,  because  it  was  to  be  a  payment 
of  so  much  of  the  purchase  money,  provided  the  owner  of  the 
money  afterwards  consented  to  be  the  purchaser  of  the  lands. 
The  money  is  in  the  hands  of  the  appellant;  yet  it  is  not  to  be 
his  money,  unless  it  becomes  a  part  of  the  purchase  money 
to  be  paid  for  land  when  purchased  (by  a  valid  contract,  of 
course,)  by  the  appellee,  from  the  appellant.  It  is  money  re- 
ceived by  the  latter  for  the  former,  if  it  be  not  a  payment,  and 
it  is  not  to  be  a  payment  unless  a  valid  sale  of  the  land  after- 
wards takes  place. 

What  has  been  said,  is  sufficient  to  show  that  the  court  did 
not  err  in  refusing  to  instruct  the  jury,  that  if  they  believed 
that  the  agreement,  as  proved  by  the  plaintiff,  (appellee,)  re- 
lated to  the  sale  of  lands,  and  was  not  in  writing,  the  same  was 
void,  by  the  statute  of  frauds,  and  t/te  plaintiff  is  not  entitled 
to  recover. 

To  the  first  instruction,  which  the  court,  according  to  the 
record,  gave  to  the  jury,  the  appellant  cannot  object. 

The  second  instruction  required  the  jury  to  find,  from  the 
testimony,  that  the  money  with  which  the  witness  (H.  W. 
Evans,)  made  the  several  payments  to  the  appellant,  on  the 
parol  contract,  was  money  which  he  had  given  to  his  son,  or 


Digitized  by 


Google 


OF  MARYLAND.  161 


Johnson  vs.  Evans. — 1849. 


intended  to  give  to  him,  at  the  time  when  the  payments  were 
made,  and  that  said  payments  were  made  for  the  use  of  the 
plaintiff,  (appellee;)  and  if  they  were  so  satisfied,  then  the 
money  in  controversy  belonged  to  the  plaintiff,  and  he  was  en- 
titled to  recover. 

lliis  case  may  be  regarded,  and,  in  fact,  is  a  contract  made, 
or  attempted  to  be  made,  by  one  person  for  another,  its  validity 
to  depend  upon  the  subsequent  assent  of  the  latter.  The 
money  received  by  the  intended  vendor,  whether  it  was  ob- 
tained by  loan  or  gift,  the  jury  was  authorised,  by  proof  in  the 
case,  to  consider  as  the  money  of  the  appellee,  to  be  recovered 
back  by  him,  if  the  contract  was  not  ratified. 

In  deciding  any  of  the  questions  which  this  record  brings 
before  us,  we  are  not  to  enquire,  what  were  the  circumstances 
of  the  father  of  the  appellee,  at  the  time  when  any  of  the 
money  claimed  in  this  suit  was  received  by  the  appellant. 
Whether  he  could  afford  to  give  so  much  money  to  any  one  of 
his  children,  is  a  question  which  does  not  belong  to  this  case. 

Another  prayer,  so  far  as  it  asked  the  court  to  say  to  the  jury, 
that  the  money  was  the  money  of  the  appellee,  if  the  facts 
therein  stated  were  proved  to  the  satisfaction  of  the  jury,  is 
correct.     In  this  prayer,  however,  it  is  insisted,  that  the  court 
was  a^ed  to  assume,  and  in  granting  the  prayer  did  assume, 
that^.  W.  Evans  paid  the  money  to  and  for  the  use  of  the 
said  T.  J.  Evans.     This,  it  must  be  granted,  was  telling  the 
jury  that  some  money  was  paid  by  the  former  for  the  latter. 
Bot,  could  this  prejudice  the  defendant  in  the  court  below? 
The  jury  were  to  find  when  the  money  was  received  by  the 
appellant,  the  amount  received,  and  quo  animo  he  received  it, 
and  without  proof,  which  satisfied  them,  that  the  sums  of 
money  received  by  the  appellant,  for  the  appellee,  were  sufli- 
cient  to  sustain  the  jurisdiction  of  the  court,  a  verdict  for  the 
plaintiff  would,  in  effect,  have  been  a  verdict  for  the  defen- 
dant     In  the  case  of  the  Turnpike  Company  vs.  Barnes,  (6 
H.tf  J.,  57,)  the  verdict  was  (in  consequence  of  a  misdirec- 
tion by  tbe  court,)  for  the  defendant,  when  it  ought  to  have 
been  for  the  plaintiff,  but  for  a  sum  less  than  $50,  and,  of 
21        V.8 
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course^  the  plaintiff  would  have  been  non-suited.  The  court, 
for  this  reason,  affirmed  the  judgment.  In  this  case,  it  is  ob- 
vious that  the  words  of  the  instruction,  to  which  an  exception 
is  taken,  do  not  enable  the  plaintiff  to  recover  one  cent  more 
than  the  verdict  would  otherwise  have  given  him.  There  was 
nothing  in  the  exceptionable  words  which  could  mislead  the 
jury. 

There  is  no  error  in  the  last  instruction.  The  plea  of  limi- 
tations could  be  no  bar  to  a  recovery,  if  the  jury  were  satisfied, 
that  within  three  years  before  the  commencement  of  the  action, 
the  defendant  acknowledged  the  existence  of  the  debt,  without 
any  refusal  to  pay,  or  excuse  for  not  paying  it. 

Upon  an  examination  of  the  record  in  this  case,  we  do  not 
discover  any  ground  for  a  reversal  of  this  judgment. 

JUDGMENT    AFFIRMED. 

Dorset,  C.  J.,  dissented. 


William  Young,  vs.  James  Lyons,  Windham  Robertson, 
AND  others. — December,  1849. 

Where  there  are  several  sureties,  and  anj  of  them  become  insolvent,  those 
who  pay  the  whole  debt,  can  compel  contribution,  in  equity,  from  the  re- 
maining solvent  sureties,  towards  the  entire  debt  paid. 

Where  the  relief  sought  is  common  to  all  the  plaintiffs,  and  constitutes  but 
one  subject  matter  of  complaint  against  the  defendant,  the  objection  of 
multifariousness  will  not  hold. 

Five  sureties  in  a  bond  of  $50,000,  paid  the  entire  debt,  each  contributingr 
the  sum  of  9 10,000,  and  then  filed  a  joint  bill  in  equity  against  another 
co-surety,  for  contribution.  Held  :  that  the  objection  of  multifarioosneaa 
to  such  a  bill,  could  not  be  sustained. 

All  parties,  obligors  and  obligees,  are  required  to  be  made  parties  to  the  suit ; 
but  an  exception  to  this  rule  is,  that  if  either  of  the  obligors,  principal  or 
surety  is  insolvent,  he  need  not  bo  made  a  party. 

The  allegation  that  four  co-sureties  were  insolvent,  and  unable  to  pay  at  the 
time  the  bond  become  due,  is  not  a  sufficient  excuse  for  not  making  them 
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parties  to  a  bill  filed  nearly  five  years  aflerwards,  and  the  omission  to  allege 
insolvency  at  the  time  of  filing  the  bill,  is  fatal  on  demurrer. 

The  fact  of  insolvency,  at  a  particular  time,  being  admitted,  does  not  nega- 
tive the  conclusion,  that  the  parties  may  have  become  solvent  four  years 
ailerfvards. 

The  allegation,  that  a  party  **  was  utterly  insolvent  and  unable  to  pay  the 
bond,  or  any  part  thereof  to  the  obligee,  or  bis  executor,  but,  on  the  con- 
trary, previous  to  the  maturity  of  the  bond,  had  become  utterly  and  hope- 
letaly  insolvent,  and  that  he  was  dead  at  the  time  of  filing  the  bill,**  is  a 
sufficient  excuse,  upon  demurrer,  for  the  omission  to  make  bim  or  his  per. 
sonal  representative,  a  party  to  the  proceedings. 

A  demurrer  admits  the  truth  of  the  facts  stated  in  the  bill,  but  does  not  admit 
the  conclusions  of  law  drawn  from  them,  although  they  are  alleged  in  the 
bill.  It  is  not  necessary  to  state  facts  by  positive  averment,  if  the  terms 
be  reasonably  certain  in  their  import,  they  are  admitted  by  the  demurrer. 

Appeal  from  the  equity  side  of  Washhigion  county  court. 

The  appellees,  five  in  number,  together  with  the  appellant 
and  four  others,  became  sureties  of  John  Heth^  in  the  following 
bond: 

^^  Whereas,  the  late  Beverly  Randolph  had  agreed  with  John 
Heih  to  sell  to  him  five  hundred  shares  of  the  Black  Heath 
Company  of  Colliers,  for  the  sum  of  $50,000;  and  whereas, 
it  hath  become  necessary  for  the  said  Heth  to  obtain  the  pos- 
session and  control  of  said  stock,  with  full  and  complete  au- 
thority to  sell  and  transfer  the  same,  and  to  prevail  with  Charles 
H.  Randolphy  executor  of  Beverly  Randolph,  to  transfer  and 
set  over  to  him,  the  said  Hethy  the  stock  aforesaid,  he,  the  said 
John  Heth,  doth  hereby  undertake,  on  his  part,  and  the  under- 
signed do  also  undertake  on  their  parts,  for  the  said  Heth,  as 
his  sureties,  that  if  the  said  Charles  H,  Randolph^  executor 
of  Beverly  Randolph,  shall  and  will  transfer  and  set  over  lo 
the  said  Heth  the  stock  aforesaid,  that  he,  the  said  Heth,  shall 
and  will,  on  or  before  the  first  day  of  January,  1841,  reconvey 
the  whole  of  the  said  stock  to  him,  the  said  Charles  H.  Ran- 
dolphy  executor  aforesaid,  or  that  the  said  Heth  shall  and  will, 
on  or  before  the  said  first  day  of  January,  1841,  pay,  or  cause 
to  be  paid  to  the  said  Charles  H.  Randolph,  the  sum  of  $50,000, 
being  the  purchase  money  of  the  said  stock.  In  witness  where- 
of, the  said  John  Heth,  and  the  other  parties  to  these  presents, 
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have  hereunto  set  their  hands  and  seeds,  this  26th  day  of  No- 
vember, 1839." 

Heth  having  failed  to  comply  with  the  condition  of  the  bond , 
the  appellees  paid  the  whole  amount  thereof,  with  interest,  and 
on  the  23rd  of  August,  1846,  filed  their  bill  in  equity  against 
the  appellant,  one  of  their  co-sureties,  for  contribution.  The 
allegations  of  this  bill  are  sufficiently  stated  in  the  opinion  of 
this  court.  The  defendant  demurred,  on  the  grounds:  1st. 
That  the  complainants  had  remedy  at  law.  2nd.  That  the 
principal  obligor,  and  the  four  other  co-securities,  should  have 
been  made  parties.  And  3rd.  That  the  bill  is  multifarious,  in 
blending  in  one  suit  several  separate  and  distinct  rights,  which 
are  proper  to  be  enforced  by  separate  and  several  suits.  The 
court  (Martin,  C.  J.,)  overruled  this  demurrer,  and  the  de- 
fendant appealed. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Magruder,  and  Frick,  J. 

By  IYm.  Sohlet,  for  the  appellant,  and 
By  McKaio,  for  the  appellees. 

Frick,  J.,  delivered  the  opinion  of  this  court 
The  present  complainants,  vfkhjive  others,  became  the  sure- 
ties of  John  Hethy  in  a  bond  for  the  sum  of  $50,000,  in  which 
<Mhey  undertake  on  their  parts,  as  sureties  for  said  Heth^  that 
on  the  failure  on  his  part  to  perform  the  stipulations  of  the 
bond,  he  shall,  on  or  before  the  1st  day  of  January,  1841,  pay 
to  the  obligee  the  said  sura  of  $50,000."  The  bill  states,  that 
when  the  bond  became  due,  and  upon  his  failure  to  comply 
with  its  stipulations,  the  said  John  Heth  was  utterly  insolvent, 
and  unable  to  pay  the  $60,000,  or  any  part  thereof;  that  be- 
fore the  maturity  of  the  bond,  he  had  become  utterly  and  hope- 
lessly insolvent,  and  unable  to  pay  the  said  sum  to  Charles  H. 
Randolph^  (the  obligee,)  in  his  lifetime,  or  to  his  executor, 
after  his  death;  and  that  the  said  John  Hethy  a  citizen  of  the 
State  of  Virginiay  is  now  deceased.     The  bill  further  states. 
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(hat  €U  tlie  time  the  bond  became  due  and  payable^  fowr  of  the 
other  co-sureties  in  the  bond  were  also  insolvent,  and  unable 
to  pay  any  part  or  iM)rtion  of  the  said  sum,  or  to  contribute 
thereto,  and  that  they,  the  complainants,  have  been  compelled, 
and  have  paid  the  whole  of  said  sum  of  $50,000,  each  having 
paid  one-fifth  of  the  whole  sum,  with  interest,  and  they  now 
claim  that  the  defendant  (as  the  only  other  solvent  security,) 
may  be  adjudged  to  pay  to  them  the  one-sixth  part  of  the  said 
$60,000,  or  to  each  of  them  one-fifth  of  the  said  one-sixth  part 
of  the  whole  sum,  with  interest. 

To  this  bill  the  defendant  demurs,  and  for  cause  of  demurrer 
alleges:  1st.  That  the  bill  is  multifarious  in  this,  that  five 
several  and  distinct  causes  of  action  are  blended  in  one  suit; 
and  2nd.  That  the  bill  is  defective,  for  want  of  parties,  inas- 
much as  the  personal  representative  of  the  principal  debtor  and 
the  four  co-sureties  named  in  the  bill,  ought  to  have  been  par- 
ties to  the  suit,  and  there  is  no  suflScient  reason  set  forth  in  the 
bill,  for  the  omission  to  make  them  parties  thereto. 

It  is  not  contended  here,  (hat  these  complainants  have  no 
relief  in  equity,  but  that  in  analogy  to  their  rights  at  law,  where 
a  join/ action  could  not  be  maintained,  in  chancery,  also,  a 
separate  bill  must  be  filed  by  each  of  them,  for  his  separate 
quota  of  contribution.  This  is  not  a  necessary  consequence, 
for  the  jurisdiction  in  chancery  is  less  restricted  than  at  common 
law;  and,  for  that  reason,  in  cases  like  (he  present,  for  contri- 
bution, is  the  proper  resort  upon  a  joint  bill.  At  law,  the 
plaintiff  could  recover  no  more  than  an  aliquot  part  of  the 
amount  paid  by  him,  reference  being  had  to  the  number  of 
sureties,  and,  according  to  this  doctrine,  neither  of  (he  parties 
here  could  recover  more  than  one-tenth,  even  where  it  is  ad- 
mitted that  other  of  the  co-sureties  are  insolvent.  CoweU  vs. 
JBdwardSy  2  Bos,  Sf  PtU.y  268.  It  is  true,  that  more  recently 
it  has  been  decided,  '^that  if  one  of  several  sureties  be  insol- 
vent, contribution  at  law,  as  well  as  in  equity,  will  be  accord- 
ing to  the  number  of  those  who  are  solvent."  2  Bailey y  397, 
40L  11  New  Hamp.y  432,  440.  But,  without  stopping  to 
inquire  which  of  these  authorities  would  avail  in  our  courts. 
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it  is  enough  to  say,  that  in  either  case,  it  could  only  be  made 
available  by  separate  actions  at  law.  In  equity,  however,  it 
is  established,  and  uncontroverted,  that  where  there  are  several 
sureties,  and  any  of  them  become  insolvent,  those  who  pay  the 
whole  debt  can  compel  contribution  from  the  remaining  solvent 
sureties  towards  the  entire  debt  paid.  1  Ch.  Rep,,  34.  See, 
also,  Byers  vs.  McClanahan,  6  G.  <^  /.,  250.  Yet  it  is  here 
objected,  that  each  of  these  complainants  having  a  separate  and 
distinct  interest,  and  without  showing  any  joint  right  or  interest 
in  the  sum  demanded,  or  without  averring  that  the  sura  was 
paid  out  of  joint  funds  or  property ,  can  only  enforce  their  rights 
by  separate  and  several  suits.  We  are  told  that  the  rule  in 
Story^s  Eq.  Pl.y  sec.  279,  applies  here,  ^<  that  where  there  is  a 
joinder  of  plaintiffs,  who  claim  no  common  interest,  but  assert 
distinct  and  several  claims  against  one  and  the  same  defen- 
dant," the  objection  of  multifariousness  is  well  taken.  But 
this  must  unquestionably  refer  to  claims  distinct  and  several  in 
their  nature  and  character;  and  the  illustration  given  proves  it 
so:  "If  two  plaintiffs  should,  in  one  bill,  bring  a  joint  de- 
mand and  a  several  demand  against  the  same  defendant,  it  is 
multifarious."  The  incompatibility  of  these  demands  is  ap- 
parent. They  are  dissimilar  both  in  form  and  character.  Not 
so,  where  the  relief  sought  is  common  to  all  the  plaintiffs,  and 
against  the  defendant,  constitutes  but  one  subject  matter  of 
complaint.  By  paying  one-sixth  of  the  whole  sum,  the  defen- 
dant here  relieves  himself  of  all  the  complainants;  and  it  might 
more  justly  be  considered  vexatious  than  otherwise,  to  dis- 
tribute such  a  claim  into  as  many  suits  as  there  are  claim- 
ants. At  all  events,  it  is  not  a  fair  subject  of  objection,  by  the 
defendant,  that  the  suit  is  so  framed  as  to  occasion  him  the  least 
possible  expense  and  inconvenience,  if  otherwise,  it  violates  no 
settled  principle  or  practice  in  equity.  Cases  may  be  found, 
where  the  interests  of  the  plaintiffs  were  distinct,  and  yet  of  a 
similar  nature  against  the  defendants,  in  which  the  objection  of 
multifariousness  has  been  disallowed.  Story^sEq.  PI. , sec.  635. 
3  Paige,  320.  The  courts,  in  deciding  upon  these  objections, 
*^seem  to  have  considered  what  was  convenient  in  particular  cases 


1 


Digitized  by 


^•■. 


Google 


OK  MARYLAND.  167 


Young  vs.  Lyons,  f.t  al. — 1849. 


rather  than  to  have  attempted  to  lay  down  any  absolute  rule" 
for  all  cases.  Note  to  sec.  278,  a.  Even  in  a  case  where  there 
existed  no  privity  of  contract,  where  the  sureties  were  different 
parlies,  and  bound  by  three  different  bonds,  but  all  for  the  same 
principal  and  the  same  engagement,  a  surety  who  has  paid  one 
of  the  bonds,  was  allowed  to  recover  contribution  in  a  bill  filed 
against  the  other,  as  *^  the  result  of  general  equity,  and  on  the 
ground  of  equality  of  burthen  and  benefit."  Deerifig  vs.  The 
Earl  of  Winchelsea,  2  Bos.  ^  Put.,  270. 

The  case  here  is  predicated  upon  the  privity  subsisting  be- 
tween all  t/ie  sureties  in  one  bondy  and  the  money  raised  by  the 
five  complainants,  for  the  payment  of  it,  was,  by  every  reason- 
able and  fair  construction,  a  joint  fund.  Each  having  advanced 
$10,000,  amounting  in  the  whole  to  $50,000,  is  it  not  obvious 
that  they  must  have  united  together,  and  agreed,  in  equal  pro- 
portions among  themselves,  to  liquidate  the  precise  amount  of 
the  bond,  reserving  against  the  recusant  sureties  their  claim  for 
contribution?  The  bond  was  for  a  specific  sum,  and  the  seve- 
ral amounts  contributed  by  them,  made  but  one  fund,  which, 
by  the  joint  action  of  the  parties,  satisfied  the  bond.  They 
now  claim  that  the  defendant  shall  pay  his  proportion  of  this 
sum  as  the  sixth  solvent  surety,  to  be  afterwards  distributed  to 
them  according  to  the  respective  amount  which  each  had  con- 
tributed towards  the  liquidation  of  the  bond.  Such,  whatever 
its  form,  would  be  the  character  of  the  decree  in  the  premises. 
Suppose  the  sums  advanced  by  each  had  been  unequal,  yet  al- 
together constituting  the  whole  amount,  would  it  not  be  com- 
petent for  such  of  them  as  had  paid  more  than  their  just  pro- 
portion, to  bring  all  the  solvent  parties  into  chancery,  for  an 
adjustment  of  the  account,  and  an  equitable  contribution  among 
them?  If  so,  how  can  it  alter  or  affect  the  principle  of  adjust- 
ment among  these  sureties,  that  the  several  contributions  by  the 
complainants,  were  equal  in  amount  on  the  part  of  each  and 
all  of  them?  It  did  not  the  less  constitute  one  fund.  All  the 
sureties  were  jointly  bound,  and  five  of  them  jointly  paid  the 
bond.  Each  was  also  separately  bound  for  the  whole,  and  the 
present  complainants  having  paid,  between  them,  the  precise 
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amount  of  (he  bond^  must  necessarily  have  concurred  in  the 
arrangement,  and  constituted  a  fund  to  which  they  are  now 
entitled  to  call  upon  the  others  to  contribute,  to  their  relief. 

This  view  may  be  safely  urged  as  the  only  reasonable  inter- 
pretation of  the  act,  and  the  intent  of  the  complainants;  and 
the  argument  in  the  cause  concedes,  that  where  there  is  one 
common  intent  and  object,  and  the  parties  are  all  jointly  con- 
cerned, and  the  interest  of  one  is  not  to  be  distinguished  from 
the  other,  while  the  relief  sought  by  each  is  of  the  same  sub- 
ject matter,  and  not  different  in  its  nature  and  character,  the 
objection  of  multifariousness  is  removed.  To  exact  five  sepa- 
rate suits  in  a  case  like  this,  would  not  only  lead  to  multi- 
plicity of  actions,  but  would,  in  fact,  be  oppressive  upon  the 
defendant  himself.  If  such  a  course  had  been  here  pursued, 
each  complainant  claiming  separate  contribution  upon  the  same 
subject  matter,  arising  from  unity  of  interest  and  obligation^ 
each  bill  alike  in  form  and  substance,  can  it  be  doubted  that 
the  court  would  have  directed  a  consolidation  of  them,  if  only 
to  avoid  unnecessary  costs  and  litigation?  The  objection^ 
therefore,  of  multifariousness,  is  not  sustained. 

The  remaining  question  is,  whether  all  the  necessary  parties 
to  the  bill  have  been  brought  to  the  notice  of  the  court;  four 
of  the  co-sureties  being  omitted  under  the  averment,  ^^that  at 
the  time  the  said  bond  became  due  and  payable^  the  said  co- 
sureties in  the  bond  were  insolvent,  and  unable  to  pay  any  part 
or  portion  of  the  said  $60,000,  or  to  contribute  their  proportion?'* 
All  parties,  obligora  and  obligees,  are  required  to  be  made  par- 
ties to  the  suit.  But  an  exception  to  this  general  rule  is,  that 
when  either  of  the  obligors,  principal  or  surety  is  insolvent,  he 
need  not  be  made  a  party.  Story^s  Eq.  PL,  sec.  169.  Is 
the  fact  of  an  insolvency  here  sufficiently  alleged,  so  as  to  make 
it  conclusive  upon  demurrer?  In  other  words,  will  the  case 
stated  in  the  bill,  entitle  the  complainants  to  a  decree?  It  is 
alleged  that  these  parties  were  insolvent  and  unable  to  pay  at 
the  time  the  bond  became  due,  in  January,  1S41.  The  com- 
plainants filed  their  bill  in  August,  1845;  and  is  the  inference 
fair  and  sound,  that  the  insolvency  and  inability  of  these  co- 
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sureties  to  cootribute  any  portion,  continued  and  existed  at  this 
period?    Such  inference  is  necessary ,  in  order  to  excuse  the 
omission  to  make  them  parties  to  the  biU.     The  demurrer  ad- 
raits  the  truth  of  the  facts  stated  in  the  bilL     ^^  It  does  not^ 
however,  admit  the  conclusions  of  law  drawn  from  them^  al- 
though they  are  also  alleged  in  the  bill."     Siory^s  Eq.  PL, 
sec.  452.     <^  It  may  not  be  necessary  to  state  the  fact  by  a  posi- 
tive averment.     If  the  terms  be  reasonably  certain  in  their  im- 
port, they  are  admitted  by  the  demurrer."     Ibidem,  sec-  note  3. 
Can  such  be  said  to  be  the  reasonable  import  of  this  averment, 
that  as  they  were  insolvent  at  the  time  the  bond  was  payable, 
they  were  necessarily  so  at  the  time  of  filing  the  bill,  nearly 
five  years  afterwards?    Is  it  sufficient  to  aver,  that  others,  other- 
wise necessary  parties  to  the  bill,  were  insolvent  four  years  be- 
fore the  filing  of  the  bill?     Such,  certainly,  is  the  true  import 
of  the  terms  '*  that  they  were  unable  to  pay  or  contribute,  at 
(he  time  the  bond  became  due."     And  it  is  not  a  necessary 
consequence,  or  admission  by  the  demurrer,  that  they  continued 
utterly  insolvent  up  to  the  time  of  the  filing  of  the  bill,  and 
unable  to  contribute  any  portion  of  their  quota  to  the  relief  of 
the  complainants.     It  can  scarcely  be  maintained,  that  the  in- 
ability which  existed  in  January,  1841,  attached  by  fair  and 
irresistible  inference  and  deduction,  four  years  after,  and  is  a 
deduction  so  strong  as  to  preclude  a  traverse  or  denial  of  it.     It 
may  be,  perhaps,  a  possible  presumption,  but  certainly  not  ir- 
rebuttable; and  the  fact  itself,  being  the  material  one  which  is 
set  up  to  excuse  the  omission,  it  ought  here  to  be  so  distinctly 
introduced  as  to  exclude  all  conclusion  to  the  contrary.     And 
the  fact  admitted ,  that  they  were  unable  to  pay  or  contribute  at 
one  particular  time,  does  not  negative  the  conclusion,  that  it 
may  have  been  otherwise, at  another  period,  separated  by  years. 
By  the  proper  construction  of  the  language,  it  would  rather 
imply  that  they  were  so,  and  might,  in  the  intermediate  time, 
have  acquired  the  means  of  contribution.     At  all  events,  the 
allegation  is  not  brought  down  to  the  period  of  filing  the  bill, 
in  terms,  or  by  any  sound  legal  inference  from  the  averments  of 
the  bill,  and  the  omission  is  fatal  in  its  present  form. 
22         V.8 
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With  respect  to  Hethy  the  principal  in  the  bond,  the  aver- 
ment of  his  insolvency  is  deemed  sufficient.  It  is  alleged ,  with 
regard  to  him,  ^'  that  he  was  utterly  insolvent,  and  unable  to 
p\y  the  sum,  or  any  part  thereof,  to  the  obligee,  in  his  lifetime, 
or  to  his  executor,  after  his  death;  but,  on  the  contrary,  previ- 
ous to  the  maturity  of  the  bond,  had  become  utterly  and  hop^- 
kssly  insolvent/'  The  bill  further  states,  that  Heth  was  de- 
ceased at  the  time  of  filing  the  bill,  and  all  this  conceded, 
affords  a  sufficient  excuse  for  the  omission  to  invoke  his  name 
into  the  proceedings.  We  consider  these  views  confirmed  by 
the  case  of  Byers  vs.  McClanahany  6  G,  ^  J.y  250,  and  the 
cases  there  cited.  See,  also,  3  CfUly  at  page  94,  Clagett  vs. 
Worthington, 

REMANDED  UNDER  THE  ACT  OF  1832,  CH. 

302,  FOR  FURTHER  PROCEEDINGS;. 


Maryland  and  New  York  Coal  and  Iron  Company,  vs. 
Philip  Wingert. — December*  1849. 

The  answer  of  a  corporation,  under  its  corporate  seal,  has  the  same  force  and 
efiect,  as  evidence,  as  the  answer  of  an  individaal  not  under  oath  would 
have  in  a  like  case,  and  no  other  or  greater. 

Where  a  party  purchases  lands  with  knowledge,  actual  or  implied,  of  an  out- 
standing incumbrance,  he  mast  stand  in  the  same  situation  ia  which  his 
vendor  stood  before  alienation. 

A  bond  of  a  mortgagor,  for  $6,000,  secured  by  mortgage,  was  paid  at  its  ma. 
turitj,  (1st  of  April,  1839,)  by  a  check  of  the  obligor  for  $5,000,  and  his 
promissory  note  for  $  1 ,270,  payable  1st  of  April,  1840,  Receipts  for  this 
check  and  note  were  endorsed  on  the  bond,  which  was  delivered  up  to  the 
obligor.    The  note  not  being  paid  at  maturity,  it  was  Hild  : 

That,  in  the  absence  of  proof  of  an  express  agreement  to  that  efiect,  these 
receipts,  and  the  delivery  up  of  the  bond,  did  not  extinguish  the  lien  of  the 
mortgage. 

The  acceptance  of  a  note  will  not  extinguish  a  debt,  unless  there  be  an  ex- 


Digitized  by 


Google 


OF  MARYLAND.  171 


Md.  and  N.  Y.  Coal  and  Iron  Co.,  vs.  Wingert.— 1849. 

press  contract  or  agreement  to  receive  it  as  an  absolate  payment,  and  to  run 
the  risk  of  its  being  paid. 
The  issuing,  by  consent  of  parties,  a  commission  to  take  testimony  generally, 
without  limitation  as  to  the  nature  and  purpose  thereof,  is  regarded,  in 
Maryland,  as  an  admission  that  the  issues  are  made  up,  and  Ike  general 
replication  to  defendant's  answer  entered. 

Appeal  from  the  equity  side  of  Washington  county  court. 

The  original  bill  was  filed  by  the  appellee,  on  the  5th  of 
March,  1842,  for  the  sale  of  certain  lands  which  had  been 
mortgaged  to  him  by  one  Letois  Howell^  and  afterwards  con- 
veyed by  said  Howell  to  the  appellant,  for  payment  of  a  balance 
due  on  the  mortgage  debt.  The  allegations  of  both  the  origi- 
nal and  amended  bills  and  answers  thereto,  together  with  the 
facts  in  the  case,  the  several  exhibits  filed  in  the  cause,  and  the 
testimony  taken  under  the  commission,  are  sufficiently  stated  in 
(he  opinion  of  thb  court. 

The  answers  were  under  the  corporate  seal  of  the  defendant, 
attested  by  the  signature  of  its  president.  After  the  answer  to 
the  amended  bill  was  filed,  a  commission  was  issued,  by  agree- 
ment of  parties,  to  take  testimony  on  the  pait  both  of  com- 
plainant and  defendant,  and  it  does  not  appear  from  the  record, 
that  the  general  replication  was  ever  entered. 

On  the  3rd  of  November,  1848,  the  court  (Martin,  C.  J.,) 
passed  a  decree  for  the  sale  of  the  mortgaged  premises,  in  ac- 
cordance with  the  prayer  of  the  bill.  From  this  decree  the 
defendant  appealed. 

The  cause  was  aigued  before  Dorset,  C.  J.,  Chambers, 
Spbnce,  Maorudbr,  and  Frick,  J. 

By  SfiBOifis,  and  Perrt,  for  the  appellant,  and 
By  Wm.  Price,  for  the  appellee. 

Spencb,  J.,  delivered  the  opinion  of  this  court. 

The  allegations  in  the  original  bill  are,  that  on  the  28th  day 
of  May,  in  the  year  1838,  a  certain  Lewis  Howell,  then  of  the 
city  of  New  York,  being  indebted  to  ihe  complainant  in  sundry 
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large  sums  of  money ^  viz:  the  sum  of  $6,000^  payable  on  the 
Ist  day  of  April,  1839;  also  in  the  sum  of  $3,250,  payable 
the  Ist  day  of  April,  1840;  also  the  sum  of  $3,260,  payable 
the  Ist  day  of  April,  1641 ;  and  also  in  sundry  other  large  sums 
of  money  not  then  demandable;  and  intending  to  secure  the 
payment  of  the  said  several  sums  of  money  to  the  complainant, 
did,  on  the  28th  day  of  April,  1838,  convey  to  the  complainant 
certain  real  estate  in  AUegany  county,  particularly  described 
in  said  deed.  In  which  deed  there  is  a  condiuon,  that  it  should 
be  void,  if  said  Howell  paid  the  said  several  sums  at  the  said 
several  times  in  the  said  deed  stated. 

The  bill  also  charges,  that  said  Howell  did,  on  the  31st  day 
of  October,  1838,  by  his  deed,  convey  to  the  Maryland  and 
New  York  Iron  and  Coal  Company^  the  same  real  estate 
mortgaged  to  the  complainant.  That  the  Maryland  and  New 
York  Iron  and  Coal  Company  was,  at  the  date  of  said  deed 
to  them,  and  had  continued  to  be,  a  body  corporate.  The  bill 
states,  that  said  Howell  had  not  paid  either  of  the  said  several 
sums  of  money,  or  any  part  of  them,  or  either  of  them,  but 
admits  that  the  complainant  had  been  paid,  by  said  company, 
sundry  sums.  It  admits  the  payment  of  $3,250,  and  the  in- 
terest thereon,  which  was  demandable  on  the  Ist  day  of  April, 
1841;  the  payment  of  the  sum  which  was  demandable  on  the 
Ist  day  of  April,  1840,  and  the  interest  which  had  accrued 
thereon.  And  of  the  sum  of  $6,000,  which  was  payable  on  the 
1st  day  of  April,  1839,  the  complainant  admits  the  payment 
of  $6,000,  together  with  the  interest  thereon,  but  charges  ex- 
pressly, that  of  this  last  mentioned  sum,  there  remained  due 
and  unpaid  the  sum  of  $1,000,  with  interest  thereon,  from  the 
1st  day  of  October,  1838.  The  answer  of  the  respondent,  to 
the  bill,  admits  the  allegations  of  the  bill,  except  that  the  seve- 
ral sums  of  money  charged  by  the  bill  or  any  part  of  either  of 
them,  was  still  due  and  unpaid,  but  avers  that  each  and  all  of 
said  several  sums  of  money  had  been  paid,  and  the  bonds  or 
single  bills,  the  evidence  of  said  indebtedness,  had  been  sur- 
rendered and  delivered  up  to  the  defendant,  to  be  cancelled. 

The  respondent  files,  as  exhibits  with  his  answer,  the  several 
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bills  obligatory,  with  the  endorsements  thereon,  marked  defen- 
dant's exhibits  No.  2,  No.  3,  No.  4,  No.  5.  Subsequently,  in 
the  progress  of  this  cause,  the  complainant  asked  and  obtained 
leave  to  file  an  amended  bill. 

The  amended  bill  charges,  that  the  original  contract,  made 
with  the  complainant,  for  the  purchase  of  tbe  mortgaged  lands 
mentioned  in  this  controversy,  was  made  by  said  Howell  and  a 
certain  George  McCkUohy  as  agents  for  the  Maryland  and 
New  York  Iron  and  Coal  Company ^  with  the  complainant, 
and  that  said  Hoxoelly  in  said  contract,  was  the  agent  for  said 
company,  and  nothing  more. 

The  bill  alleges,  that  on  the  day  the  mortgage  deed  was  exe- 
cuted by  said  Howell,  he  executed  to  the  complainant  bonds 
corresponding  with  the  sums  and  dates  mentioned  in  said  mort- 
gage, for  $19,000;  and  the  bill  admits  that  the  whole  of  the 
mortgage  debt  has  been  paid  to  the  complainant,  except  the 
sum  of  $1,270,  with  the  interest  thereon,  from  the  1st  of  June. 
1839,  part  of  the  sum  of  $6,000,  mentioned  in  said  mortgage, 
and  by  it  made  payable  on  the  1st  day  of  April,  1839,  which 
sum,  or  any  part  thereof,  the  bill  charges,  has  never  been  paid 
to  the  complainant. 

The  amended  bill  charges,  that  at  the  date  of  the  deed  from 
Lewis  Howell  lo  the  Maryland  and  New  York  Iron  and  Coal 
Company y  no  part  of  the  purchase  money  had  been  paid  by 
said  Howell  to  the  complainant,  but  the  whole  amount  of  the 
purchase  money  was  a  lien  on  the  land.  The  amended  bill 
also  charges,  that  the  whole  amount  of  the  purchase  money 
which  had  been  paid  to  complainant,  was  paid  by  said  com- 
pany, and  that  said  Howell  never  paid  any  sum  or  sums  on 
said  claim,  except  as  the  agent  of  said  company. 

The  respondent's  amended  answer  to  the  amended  bill,  de- 
nies that  Lewis  Howell  acted  as  the  agent  of  the  respondent, 
in  the  purchase  of  the  land  in  question  from  complainant.  It 
denies  that  the  purchase  was,  in  fact  or  intent,  made  by  itself, 
through  any  authorised  agent.  The  answer  also  denies  that 
the  whole  of  the  moneys  paid  to  the  complainant,  on  account 
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of  (he  purchase  from  him^  or  any  part  thereof,  was  paid  (o  him 
by  the  respondent. 

The  first  question  which  the  bills  and  answers  present  for 
our  review  and  decision  is:  Whether  the  Maryland  and  New 
York  Iron  and  Coal  Company  were  bona  fide  purchasers  for 
valuable  consideration;  without  notice  of  the  lien  of  the  com- 
plainant, under  his  mortgage  deed?  We  consider  the  answer 
and  amended  answer  of  this  corporation  as  having  the  same 
force  and  effect^  as  evidence,  as  the  answer  of  an  individual 
not  under  oath,  would  have  in  like  cases,  and  no  other  or 
greater. 

By  the  act  of  Assembly  of  1837,  ch.  218,  passed  on  the  Ist 
of  March,  1837,  the  respondent  in  this  suit  was  incorporated 
by  the  name  of  the  Maryland  and  New  York  Iron  and  Coal 
Company.  The  only  persons  named  in  this  act  as  corporators, 
are  Lewis  HoweUj  Benjamin  B.  Howell,  and  Henry  W. 
Howell.  It  is  shown  by  Mr,  Semmes^  evidence,  that  Benjor 
min  B.  Howell,  who  was  the  father  of  LeiDts  Howeli,  was 
president  of  the  company  at  the  time  of  these  transactions  be- 
twent  L.  Howell  and  P.  Wingert. 

The  complainant's  exhibit  C,  which  is  the  original  contract 
made  with  Wingert,  for  the  lands  in  question,  was  executed 
on  the  22nd  day  of  May,  1838,  by  Philip  Wingert  of  the  one 
part,  and  Lewis  Howell  of  the  other,  by  Qeorge  McOvUoh, 
bis  agent.  This  land  was  conveyed  by  deed  of  bargain  and 
sale,  by  Wingert,  the  complainant,  to  Letvis  Howell,  the  re- 
spondent,  on  the  23rd  day  of  May,  1838.  The  mortgage  deed 
and  bills  obligatory,  for  securing  the  purchase  money  for  said 
land,  were  executed  by  Lewis  Howell,  in  favor  of  Philip  Win- 
gert, on  the  28ih  day  of  May,  1838.  The  deed  from  Lewis 
Howell  to  the  Maryland  and  New  York  Iron  and  Coal  Com- 
pany, is  dated  the  3lst  of  October,  1838. 

We  may  here  premise,  that  we  are  led  into  the  inquiry  of 
the  bona  fides  of  the  sale  of  this  land  from  Howell  to  the  com- 
pany, without  notice  of  the  incumbrance  under  Wingert^s 
mortgage,  from  the  ai^gument  of  the  appellant's  solicitor,  and 
not  from  such  a  defence  set  up  by  the  answer.    The  answer 
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docs  not  charge  that  the  Maryland  and  New  York  Iron  and 
Coal  Company  was  a  bonajide  purchaser  of  this  land,  without 
notice  of  WingerVa  lien  under  his  mortgage  deed. 

We  think  the  facts  and  circumstances,  in  connection  with 
the  evidence  disclosed  in  the  record,  go  very  far  to  establish  the 
fact,  that  Lewis  Howell  was  acting  in  the  character  of  agent 
or  representative  of  this  company,  in  the  purchase  of  this  land. 
The  first  section  of  the  act  of  incorporation  (1837,  ch.  218,) 
names  but  three  individuals,  the  first  of  wliom  is  Lewis  Howell. 
The  second  section  fixes  the  amount  of  capital  stock  of  said 
company,  to  wit:  five  thousand  shares,  of  one  hundred  dollars 
each,  of  which  the  lands  and  mines  of  the  said  LevnsHoweUy 
in  Allegany  county,  shall  constitute  a  part.  This  provision  of 
the  act  referred  to  the  lands  which  said  HoweU  owned  at  the 
lime  of  its  enactment,  namely,  the  3rd  of  March  1837. 

George  McCuUoh,  a  witness  on  the  part  of  the  complainant, 
by  whom  the  contract  for  this  land  was  made  with  Wingerty 
as  set  forth  in  complainant's  exhibit  C,  when  interrogated 
'^  whether  the  lands  in  relation  to  which  the  said  agreement 
was  made,  were  or  were  not  intended,  at  the  time,  for  the 
Maryland  and  New  York  Iron  and  Coal  Company  V^  answers 
and  says,  "  that  he  believes  they  were ;  Mr,  Benjamin  B. 
Howell  and  Leuns  Howell  sent  him  to  Hagerstowny  for  the 
purpose  of  making  the  purchase  of  Mr.  Wingert,  for  the  com- 
pany.^' To  the  question,  whether  Lewis  Howell  purchased 
the  lands  with  his  own  means^  or  the  means  of  others?  an- 
swers,'<  that  the  lands,  as  he  beUeves,  were  paid  for  by  the 
means  of  others;  the  Messrs.  Howells  iold  him  they  were  rais- 
ing money  from  certain  gentlemen^  their  associates,  and  were 
also  using  money  of  their  own  in  making  the  purchases  " 

We  think  that  the  amended  answer  of  the  respondent  throws 
very  convincing  light  on  this  question  of  notice  or  knowledge 
of  the  transaction  between  Howell  and  Wingert.  It  states, 
'^that  after  this,  defendant  had  purchased  the  same  land  from 
the  said  Howell,  it,  of  course,  became  interested  to  know 
whether  the  bonds  executed  as  aforesaid,  by  the  said  Howell  to 
the  complainant,  and  which  had  been  secured  by  a  mortgage 
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on  the  lands,  as  aforesaid,  were  paid,  and  taken  up,  and  can- 
celled." **  That  the  first  payment  which  this  defendant  under- 
took to  make  to  the  said  complainant,  in  discharge  of  any  of 
the  said  bonds,  was  the  payment  of  the  bond  falling  due  the  1st 
day  of  April,  1842." 

The  answer  further  states,  ^*  that  an  adjustment  and  final 
settlement  of  all  business  between  this  defendant  and  the  said 
Letois  Howelly  having  previously  taken  place,  and  said  adjust- 
ment and  settlement  having  been  made  in  part,  upon  the  basis 
that  the  unpaid  bonds  held  by  the  complainant,  were  to  be  paid 
and  discharged  by  this  defendant,  it  thereupon  took  upon  itself 
the  duty,  as  it  was  bound  to  do,  of  paying  these  bonds." 

No  unbiased  mind  can  read  this  ans^^^er  without  coming  to  the 
conclusion,  that  the  respondent  had  not  only  such  knowledge  of 
this  transaction  between  Howell  and  Wingert,  dLiid  especially  of 
the  bonds  and  mortgage  which  Wingert  held  against  Hewell 
and  the  land,  as  to  put  the  company  upon  inquiry,  but  that 
this  company  assumed  and  promised  to  pay  off  and  discharge 
these  incumbrances.  It  is  true  the  answer  insists,  that  the  re- 
spondent considered  the  surrender  of  the  bill  obligatory,  with 
the  endorsements  thereon,  which  was  payable  the  1st  of  April, 
1837,  an  extinguishment  of  the  debt  for  which  it  was  given. 
These  endorsements  were  a  receipt  for  a  check  on  the  Mineral 
Bank  of  Maryland,  for  $5,000,  and  a  receipt  for  a  promissory 
note  of  Lewis  Howelly  for  $1,270. 

The  answer  admits  knowledge  of  the  fact,  that  the  debt  oi 
which  this  bill  obligatory  was  evidence,  was  secured  by  the 
mortgage. 

From  the  evidence  and  admissions  in  this  case,  it  is  our 
opinion  that  the  respondent  acted  with  full  knowledge,  actual 
or-  implied,  and  must,  therefore,  stand  in  the  same  situation 
as  Lewis  Howell  would  have  done,  if  he  had  not  aliened  these 
lands. 

The  next  question  which  we  are  to  consider  is:,  did  the  sur- 
render and  delivery  up  of  the  bill  obligatory,  which  became  de- 
mandable  on  the  1st  day  of  April,  1839,  extinguish  Wingert^s 
lien  under  his  mortgage  ? 
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C9iief  Justice  Parsons  says,  in  the  case  of  Davis  vs.  May- 
nardy  9  Mass.  /?.,  237:  "The  mortgage  and  the  note  were 
two  distinct  securities.  Nothing  but  the  payment  of  the  debt 
will  discharge  the  mortgage." 

The  case  of  Olenn  vs.  Smithy  2  O.  ^  J.,  512,  decides, 
"that  to  give  to  (he  acceptance  of  a  note  the  effect  of  an  abso- 
lute payment  or  extinguishment  of  a  debt,  a  contract  that  it 
should  be  so,  must  be  shown;  an  express  agreement  to  receive 
it  as  payment,  and  to  run  the  risk  of  its  being  paid,  which  is 
not  sufficiently  done  by  the  receipt  in  this  case." 

It  was  insisted,  in  the  argument  of  this  case,  that  an  express 
agreement  was  not  the  only  mode  by  which  the  acceptance  of 
HoweWs  promissory  note  could  be  made  to  operate  an  extin- 
guishment of  the  mortgage  debt.  But  that  such  an  under- 
standing of  the  parties  might  be  implied  from  facts  and  circum- 
stances. 

If  we  were  disposed  to  admit  this  doctrine,  which  we  do  not, 
since  the  decision  in  Glenn  vs.  Smith,  the  facts  and  circum- 
stances in  this  case  would  not  justify  such  an  implication.  To 
infer,  from  the  fact  of  WingerVs  delivering  up  of  HoweU^s 
biU  obligatory,  and  taking  his  promissory  note  for  a  balance 
which  was  due  on  it,  which  balance  was  secured  by  a  mort- 
gage, is  proof  that  he,  Wingeriy  intended  thereby  to  extinguish 
bis  lien  under  his  mortgage,  and  take  the  risk  of  collecting  the 
money,  though  the  note  only  would  be  to  presume  Wing^ 
destitute  of  the  care  and  prudence  which  every  man  of  com- 
mon prudence  would  exercise  in  such  a  transaction. 

That  these  acts  will  not  woHs  an  extinguishment  of  a  mort- 
gagee's lien,  is  conclusively  settled  on  authority.  Vide  the  case 
of  Teed  vs.  Carruthersy  2  Younge  and  OoUyer^s  Rep.,  31. 
In  this  case,  a  debt  of  «^]  0,000  was  secured  by  mortgage  from 
CarrutherSy  the  defendant,  to  Teedy  the  plaintiff.  Subsequentr 
ly,  CarruthcrSy  the  mortgagor,  gave  to  Teedy  the  mortgagee,  a 
check  for  ,^7,000,  in  part  discharge  of  the  mortgage  debt.  He 
also  gave  to  the  plaintiff,  Teedy  two  bills  of  exchange,  one  for 
«^1,600,  and  the  other  for  J'l^SOO,  intended  to  be  in  discharge 
23         v.8 
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of  the  .;ff3,000,  the  residue  of  the  principal  mortgage  money, 
and  (he  interest  then  due  on  the  security. 

Upon  the  receipt  of  the  check,  and  the  bills  of  exchange, 
the  plaintiff  gave  a  receipt  for  the  mortgage  money  and  interest, 
and  the  plaintiff  delivered  up  the  title  deeds  and  mortgage  deeds 
to  the  defendant. 

The  check  for  .i'TjOOO  was  subsequently  paid.  The  two 
bills  of  exchange  were  dishonored,  and  not  paid. 

Teed  J  the  mortgagee,  filed  his  bill,  and  among  other  things, 
prayed  for  redemption,  and  in  default  of  redemption,  for  a  fore- 
closure of  the  equity  of  redemption  in  the  premises. 

Carruihers,  in  his  answer,  among  other  matters,  stated  as 
his  defence,  that  in  pursuance  of  arrangements,  the  plaintiff, 
upon  such  payments  being  made  to  him,  as  aforesaid,  delivered 
up  to  the  defendant  the  mortgage  deeds  and  title  deed,  and  at 
the  same  time,  gave  to  the  defendant  a  receipt  in  writing,  signed 
by  the  plaintiff,  as  follows: 

'^  Received  this  day,  of  John  Carruthers^  Estj.^  the  sum  of 
0^7,000,  in  cash,  and  two  bills  of  exchange,  as  under,  for  ^,- 
120,  drawn  by  Messrs.  Carruthers  ^  Cb.,  one  dated  16th 
December,  for  ^l  ,620,  the  other  dated  the  23id  of  December, 
for  ^1 ,500,  and  which  check  for  ^"7,000,  and  bills  for  J3,120, 
making,  together,  .;^10,12t),  are  in  full  of  principal  and  interest 
due  to  me  upon  a  mortgage  of  Mr.  Carruthers,  freehold  pro- 
perty in  Kent  and  Susses,  for  ^10,000;  and  I  do  hereby  un- 
dertake, when  required,  to  execute  a  conveyance  of  said  pro- 
property.  Thomas  Teed.'* 

The  vice  chancellor,  in  his  opinion  in  this  case  says:  "  If  I 
were  satisfied  that  the  agreement  between  them  was  understood 
and  intended  by  them  to  be,  that  the  mortgaged  estate  should 
be  absolutely  discharged,  whether  the  bills  were  honored  or  dis- 
honored, productive  or  waste-paper,  however  unusual  or  im- 
provident I  might  consider  such  an  agreement,  I  might  very 
possibly  have  thought  it  right  to  give  effect  to  such  a  contract 
clearly  proved."  The  vice  chancellor,  in  this  case,  decreed  a 
foreclosure. 

It  was  suggested,  in  the  argument,  that  no  replication  bad 
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been  filed  in  this  case.  In  England^  after  a  commission  has 
been  issued  by  consent^  and  testimony  has  been  taken  ^  courts 
of  equity  consider  the  replication  so  much  a  matter  of  form,  as 
tliat  they  will  allow  it  to  be  filed  nunc  pro  tunc,  even  after  de- 
cree.    Mosely^s  Rep,j  296,  Rodney  vs.  Hare,  et  al. 

In  Maryland^  the  issuing,  by  consent  of  parties,  a  commis- 
sion to  take  testimony  generally,  wFthout  limitation  as  to  the 
nature  and  purposes  thereof,  is  regarded  as  an  admission  that 
the  issues  are  made  up,  and  that  the  general  replication  to  the 
defendant's  answer,  has  been  entered  by  the  complainant.  To 
reject,  at  the  instance  of  the  defendant,  the  testimony  taken 
under  such  circumstances,  would  work  surprise  upon  the  plain- 
tiff. And  to  permit  such  an  objection,  when  not  taken  in  the 
court  below,  to  be  raised  in  the  appellate  court,  where  its  omis- 
sion cannot  be  remedied,  would,  in  its  consequences,  however 
unintentional,  be  permitting  a  defendant  to  practice  a  fraud 
upon  a  complainant,  which  might  be  fatal  to  his  interests. 

Upon  principle  and  authority,  we  are  of  opinion  the  county 
court  were  correct,  and  afiirm  the  decree,  with  costs. 

DECREE    AFFIRMED. 


James  Robinett  vs.  Keztah  Wilson. — December,  1849. 

Declarations  of  a  party  nndor  whom  the  defendant  clainif ,  by  title  tubeeqaent- 
ly  acquired,  as  to  a  receipt  which  he  was  about  to  ezecate  to  defendant,  and 
which  constitates  the  title  paper  of  the  latter,  are  admissible  in  eyidence 
against  the  defendant. 

It  is  the  unquestioned  doctrine  of  this  court,  that  receipts  are  not  regarded  as 
written,  conclusive  evidence,  but  may  be  explained  or  contradicted  by  ornl 
testimony. 

In  this  case,  a  receipt  given  by  a  son  to  his  mother,  for  his  distributive  share 
of  his  father's  persona]  estate,  upon  which  the  mother  administered,  and 
which  was  filed  in  the  orphans  court,  with  the  administration  account,  was 
set  aside  upon  parol  proof  that  it  was  given  without  consideration,  and  was 
hot  intended  as  a  b^tia  fide  transfer  of  all  the  son's  interest  in  said  estate. 
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Appeal  from  the  equity  side  of  Allegany  county  court. 

On  the  15th  of  January,  1841,  George  R.  Wilson  executed 
a  deed  conveying  to  the  appellant  all  his  real  and  personal  es- 
tate, upon  certain  conditions  therein  mentioned.  This  deed, 
after  reciting  a  mortgage  previously  executed  to  the  appellant, 
to  secure  an  indebtedness  due  him  by  said  Wilson,  and  that, 
^^in  consideration  of  said  mortgage  debt,  and  upon  the  condi- 
tions hereinafter  mentioned,"  he  is  willing  to  release  to  the  said 
James  Robinett ,  all  his,  '^  the  said  Wilson^s  equity  of  redemp- 
tion in  all  said  real  and  personal  estate,  and  to  vest  a  fee  simple 
title  thereto  in  said  Robinett y^^  proceeds  to  convey  to  the  latter 
"  all  the  real  estate  lying  and  being  in  Allegany  county,  in  the 
State  of  Maryland,  or  in  any  other  county  of  said  State,  of 
which  Amos  Wilson,  late  of  said  county,  deceased,  died  seized 
and  possessed,  or  in  any  manner  entitled  to,  either  at  law  or  in 
equity,  which  said  real  estate  descended  at  the  death  of  said 
Amos,  to  the  said  Oeorge  W.  Wilson,  as  his  only  heir  at  law," 
consisting,  &c.  "Also,  all  the  personal  estate  to  which  the 
said  George  R.  Wilson  became  entitled,  and  is  now  possessed 
of,  as  the  legal  representative  of  the  said  deceased,  consisting, 
in  part,  of  four  negroes,"  <fcc.  "  Provided,  nevertheless,  and 
it  is  hereby  expressly  declared  to  be  a  condition  upon  which 
this  indenture  is  executed,  that  the  said  James  Robinett  shall 
provide  a  suitable  maintenance  and  support  for  him,  the  said 
George  R,  Wilson,  and  permit  him  to  reside  and  have  his 
house  on  said  real  estate  during  his  natural  life,  and  shall  also 
provide,  with  the  aid  of  her  own  property,  a  suitable  mainten- 
ance and  support  for  Keziah  Wilson,  mother  of  the  said  George 
JR.  Wilson,  and  permit  her  to  reside  and  have  her  home  on 
said  real  estate  during  her  natural  life." 

Keziah  Wilson,  the  appellee,  was  the  widow  of  said  Amos 
Wilson,  administered  on  his  estate,  returned  an  inventory 
thereof,  and  by  the  order  of  the  orphans  court,  took  possession 
of  the  property,  and  charged  herself  therewith,  at  its  appraised 
value.  On  the  10th  of  April,  1838,  she  settled  her  final  ac- 
count, and  distributed  the  balance  thereby  due  the  estate^  by 
order  of  the  court,  one-third  to  herself,  as  widow,  and  the  en- 
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tire  balance  of  $598.26 J,  to  her  only  son,  George  JR.  WUsoUy 
and  filed  in  said  court  the  receipt  from  said  GeorgCy  recited  in 
the  opinion  of  this  court. 

George  R,  Wilson  died  on  the  26th  of  December,  1842, 
intestate  and  without  issue,  leaving  his  said  mother  his  sole  next 
of  kin,  who  disputed  the  title  of  the  appellant  to  the  property- 
conveyed  by  the  deed  above  referred  to,  and  the  latter,  on  the 
23i-d  of  February,  1843,  filed  his  bill  for  a  division  of  the 
property  conveyed  to  him  by  said  deed,  and  that  said  Keziah 
Wilson  might  have  her  dower  in  the  real  estate  laid  off  and  set 
apart  to  her,  and  charging  ihat  said  receipt  of  said  George  R. 
Wilson  was  executed  without  consideration,  and  was  null  and 
void,  and  that  said  George^  notwithstanding  said  receipt,  still 
owned  and  was  entitled  to  the  whole  of  his  distributive  share 
of  his  father's  personal  estate,  at  the  date  of  the  deed  to  com- 
plainant. 

The  defences  set  up  in  the  answers  of  the  defendant  against 
this  claim,  and  the  proofs  in  the  case,  are  sufSciently  stated  in 
the  opinion  of  this  court.  On  the  3rd  of  October,  1848,  the 
court  below,  (Martin,  C.  J.,)  passed  a  decree  dismissing  the 
bill,  so  far  as  a  division  of  the  personal  eslate  was  asked  for, 
from  which  the  complainant  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Spence,  and  Magruder,  J. 

By  Perry,  and  Semmes,  for  the  appellant,  and 
By  McKaig,  for  the  appellee. 

Dorsey,  C.  J.,  delivered  the  opinion  of  this  court. 

There  is  no  dispute  in  this  case,  as  to  the  sufliciency  of  the 
deed  under  which  (he  plaintiff  claims,  to  entitle  him  to  the  re- 
lief sought  by  the  bill,  unless  the  defences  set  up  against  it  in 
the  answers,  are  established  to  the  satisfaction  of  this  court. 
One  of  those  defences  was,  ^Mhat  said  deed  was  obtained  from 
the  said  George  R.  Wilson  by  fraud  and  circumvention,  and 
that,  too,  at  a  time  when  the  said  George  R.  Wilson,  from  his 
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dissipated  habits^  and  physical  and  mental  debility,  was  unfit 
and  incapable  of  making  a  valid  deed  or  contract."  In  sup- 
port of  this  defence,  which,  being  a  matter  in  avoidance,  must 
be  proved  independently  of  the  statements  in  the  asnwers;  the 
record  furnishes  no  testimony  which  could  give  to  it  the  aspect 
of  a  momentary  bar  to  (he  plaintiff's  prayer  for  relief. 

The  second  defence,  by  which  the  defendant  seeks  to  protect 
herself  against  the  plaintiff's  claim,  is  a  receipt  in  the  following 
terms: 

"Received,  April  lOlh,  1838,  of  my  mother,  Keziah  WU- 
soHy  administrator  of  Amos  Wilson^  late  of  Allegany  county, 
deceased,  the  sum  of  five  hundred  and  ninety* eight  dollars^ 
twenty-six  and  two-thirds  cents,  in  full  of  distributive  share  of 
the  personal  estate  of  said  deceased,  as  per  account  settled  in 
the  orphans  court  this  day.  George  R.  Wilson." 

^^ Allegany  county,  to  tvit: 

On  this  lOih  day  of  April,  1838,  before  me,  the  subscriber, 
appears  George  R.  Wilsoji,  and  acknowledges  the  aforegoing 
receipt  to  be  his  act  and  deed,  for  the  purposes  therein  men- 
tioned. Charles  Heck,  Register." 

It  is  conceded,  as  well  it  might  be,  that  no  part  of  the  money 
consideration,  specified  in  the  receipt,  was  paid  to  him  who 
signed  it.  On  the  part  of  the  plaintiff,  it  is  insisted,  that  this 
receipt  was  merely  colorable,  without  any  valuable  considera- 
tion being  given  to  obtain  it,  and  that  it  never  was  designed  as 
a  bonajide  transfer  of  all  George  R.  Wilson^ s  interest  in  the 
personal  estate  of  his  deceased  father.  The  defendant,  by  her 
answer,  alleges,  that  the  said  receipt  "was  given  by  the  said 
George  R.  Wilson  to  this  defendant  in  good  faith  and  volun- 
tarily, upon  a  good  and  valid  consideration  then  existing,  and 
as  a  full  and  final  dischai^e  to  her,  as  the  said  administratrix, 
for  his  share  of  the  said  personal  estate  of  his  father;  and  that 
the  said  receipt  was  intended  and  meant,  by  the  said  George 
R.  Wilson,  at  the  time  it  was  given,  and  ever  afterwards,  so 
far  as  this  defendant  has  any  knowledge,  to  be  a  legal  and  valid 
discharge  of  the  said  George  iJ.  Wilson  to  all  and  every  part 
of  his  share  of  the  personal  estate  of  his  father,  and  of  his  in- 
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terest  therein^  or  to  the  proceeds  thereof ^  without  any  condition 
or  reservation  whatsoever,  and  without  any  pretence  that  he, 
his  heirs  or  assigns  should  thereafter  have  any  claim  or  right 
to  any  of  the  said  personal  estate."  In  her  answer  to  a  bill 
filed,  called  a  supplemental  bill,  she  states  to  have  been  <^the 
consideration  of  said  receipt,  that  this  defendant  was  allowed, 
in  the  settlement  she  made  with  the  said  George  R.  Wilson^ 
the  sum  mentioned  in  said  receipt,  as  a  compensation  for  her 
long  and  laborious  services  in  nursing  the  said  George  R.  WU- 
soriy  night  and  day,  during  his  protracted  illness.  That  at  the 
lime  of  this  settlement,  George  R,  Wilson  was  a  sober  man, 
and  knew  and  understood  exactly  how  the  property  and  ac- 
counts were  situated."  By  the  proof  in  the  cause,  and  in  her 
previous  answer,  it  is  shown  that  the  nursing  and  services  ren- 
dered during  this  protracted  illness,  were  in  the  lifetime  of  her 
husband .  In  her  first  answer  she  also  explicitly  declares,  ^^  that 
the  said  receipt  was  not  given  and  received  for  the  purpose  of 
guarding  and  protecting  the  said  George  R,  Wilson  against 
debts,  or  for  protecting  him  against  himself,  or  against  design- 
ing persons,  but  that  the  same  was  given  by  the  said  George 
R.  Wilson  to  this  defendant  in  good  faith." 

It  is  impossible  to  read  the  defendant's  answer  in  relation  to 
this  receipt,  and  not  to  perceive  that  it  was  a  transaction,  under 
the  circumstances  surrounding  it,  of  a  most  extraordinary  and 
anomalous  character.  That  it  required  no  inconsiderable  share 
of  credulity  to  silence  those  doubts  which,  unbidden,  would 
present  themselves  to  every  investigating  mind,  whether  all  the 
facts  connected  with  that  receipt  could  be  fully  and  fairly  de- 
tailed in  the  answers  of  the  defendant.  It  would  be  a  severe 
requisition  upon  human  credence  to  demand  of  it  the  belief, 
that  a  mother  who,  in  the  lifetime  of  her  husband,  had  devoted 
herself  for  years,  by  night  and  by  day,  to  the  sick  bed  of  their 
only  child,  would,  so  soon  after  her  husband's  death, upon  the 
imperfect  restoration  of  her  child  to  health,  and  when  her  ne- 
cesdties  did  not  require  it,  permit  her  child,  even  if,  in  the  full- 
ness of  his  filial  affection  and  gratitude,  he  were  to  offer  it,  to 
strip  himself  of  a  large  portion  of  the  small  estate  which  he 
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derived  from  his  father,  and  which,  in  his  feeble  and  hopeless 
health,  was  indispensable  to  his  comfortable  maintenance  and 
support.  A  mother's  feelings,  had  such  an  offer  been  made  to 
her,  would  have  imperatively  prompted  an  instantaneous  refusal 
of  its  acceptance. 

But  this  is  not  the  most  startling  fact  in  exciting  our  doubts. 
It  is  not  pretended,  in  the  answers,  that  it  was  a  voluntary  gift 
of  a  grateful  child  to  an  affectionate  and  devoted  mother;  but^ 
in  the  language  of  the  answer,  it  is  thus  described:  "this  de- 
fendant states,  in  relation  to  the  consideration  of  said  receipt, 
that  this  defendant  was  allowed,  in  the  settlement  she  made 
with  the  said  George  JR.  Wilson,  the  sum  mentioned  in  said 
receipt  as  a  compensation  for  her  long  and  laborious  services  in 
nursing  the  said  George  R,  Wilsoji,  night  and  day,  during 
his  protracted  illness."  What?  A  compensation  demanded  of 
a  son  by  a  mother,  in  a  condition  as  well  to  live  as  she  was,  for 
discharging  a  maternal  duty  in  nursing  their  only  child,  whilst 
living  with  her  under  his  father's  roof?  Such  an  insinuation 
is  a  reproach  to  the  noblest  portion  of  creation ;  is  contrary  to 
all  observation  and  experience;  and  a  just  regard  for  our  vene- 
rated mothers,  should  forbid  our  accrediting  it,  but  upon  over- 
whelming proof;  certainly  not  upon  the  asseverations  of  an  in- 
terested party.  The  answer  asserts  the  consideration  in  the 
receipt  as  the  result  of  an  allowance  made  on  a  settlement  be- 
tween the  mother  and  son.  What  settlement?  One  of  debits 
and  credits  between  them,  in  which  either  the  son  or  the  mo- 
ther, but  for  this  allowance,  would  have  been  indebted,  the  one 
to  the  other,  in  the  amount  specified  in  the  receipt?  The  proof 
of  both  parties  in  the  record  before  us,  conclusively  demon- 
strates that  there  could  have  been  no  such  settlement,  and, 
consequently,  that  no  such  allowance  as  a  compensation  for 
the  discharge  of  maternal  duties,  rendered  without  hope  or 
promise  of  reward,  could  have  been  made. 

It  cannot  escape  the  most  superficial  peruser  of  the  answers 
in  this  case,  that  the  ingenuity  of  the  defendant  has  been  most 
heavily  taxed,  in  attempting  to  give  a  satisfactory  explanation 
of  the  receipt  on  which  she  relies  in  bar  of  the  plaintiff's  claim. 
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The  suggestion  of  the  seltlemeDt  must  be  the  offspring  of  such 
a  perplexing  difficulty.  Some  other  of  the  statements,  too, 
probably  relied  on  in  the  answers  as  sustaining  the  receipt,  may 
well  be  regarded  as  impairing  the  efficacy  designed  to  be  given 
to  it.  Of  this  character  are  the  asseverations  in  the  answers, 
that  at  the  time  of  giving  thift  receipt,  he  was  exempt  from  all 
habits  of  dissipation.  That  the  ^^  receipt  was  not  given  and 
received  for  the  purpose  of  guarding  and  protecting  the  said 
George  R.  Wilson  against  deblSj  or  for  protecting  him  against 
himself,  or  against  designing  persons."  If  these  assertions  and 
denials  had  not  been  made  in  the  answer,  and  protection  against 
debts  meant,  as  it  doubtless  did,  debts  subsequently  contracted, 
a  sufficient,  a  praiseworthy  intention,  in  taking  the  receipt  with 
the  import  which  she  ascribes  to  it,  might  then  be  apparent  to 
the  court,  which  would  cheei-fully  yield  to  it  its  full  force  and 
operation.  But,  as  it  is  now  before  us,  it  stands  bereft  of  every 
consideration  which' should  stamp  on  it  the  effect  now  claimed 
for  it  by  the  defendant.  It  may,  then,  well  be  asked,  what 
possible  motive  could  have  induced  the  giving  or  accepting  this 
receipl?  The  solution  to  this  inquiry  is  at  once  satisfactorily 
given  by  referring  to  the  testimony  of  George  fif/icer,  who  nar- 
rates a  conversation  between  himself  and  George  R.  Wilson, 
and  which,  as  she  claims  under  the  latter,  by  title  subsequently 
acquired,  is  admissible  evidence  against  her;'  it  being  the  un- 
qu^ioned  doctrine  of  this  court,  that  receipts  are  not  regarded 
as  written,  conclusive  evidence,  but  may  be  explained  or  con- 
tradicted by  oral  testimony.  SOcer  states,  that  before  the  exe- 
cution of  the  receipt,  George  R.  Wilson  stated  to  him,  "that 
the  securities  on  his  mother's  bond,  as  administratrix,  were  be- 
coming uneasy  about  their  liability  for  her,  and  asked  the  wit- 
ness if  he,  George,  could  not  settle  the  matter,  so  as  to  pre- 
vent his  mother's  securities  from  citing  her  to  court?  Witness 
told  him  he  could  easily  settle  it,  by  giving  his  receipt  in  full 
to  his  mother,  as  administratrix,  and  then  he  and  his  mother 
could  settle  it  to  suit  themselves."  To  this  suggestion  it  is 
more  than  probable  that  this  receipt  owes  its  birth.  That  this 
ifeccipt  nfever  was  intended,  by  the  parties  to  it,  to  have  the 
21        V.8 
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operation  now  claimed  for  it  in  the  answers  of  the  defendant^ 
is  fully  established  when  we  connect,  with  ihe  facts  referred  to 
in  the  preceding  remarks,  the  other  testimony  taken  in  the 
cause.  By  which  it  appears,  that  George  R,  Wilson,  always 
after  the  execution  of  the  receipt,  in  the  presence  of  his  mother, 
claimed  the  same  right  in  the  property  embraced  by  it,  that  he 
bad  done  before,  and  that  she  never  denied  his  title  thereto. 
That  when  informed  by  a  witness,  who  was  sent  by  the  plaintiflT 
for  that  purpose,  that  he  was  about  to  take  a  deed  from  her  son 
with  like  provisions  to  those  contained  in  the  deed  afterwards 
executed,  but  that  he  did  not  wish  to  enter  into  the  arrange- 
ment without  her  consent,  or  unless  she  would  be  satisfied;  she 
replied;  <^  that  she  had  no  objections  to  James  Robinettj  she 
would  as  leave  her  son,  George ^  should  convey  his  property  to 
hiqi  as  any  body  else."  When  called  on  by  the  creditors  of 
her  son,  or  those  charged  with  the  collection  of  debts  due  by 
him,  she  refened  them,  for  payment,  to  the  plaintiff;  and  the 
only  anxiety  she  expressed  upon  the  subject  was,  lest  he  might 
be  obliged,  for  the  payment  of  the  debts,  to  sell  two  of  the  ne- 
groes, Ann  and  Beck;  that  if  their  sale  could  be  prevented, 
she  would  be  satisfied. 

Such  conduct  and  declarations  on  her  part,  are  irreconcilable 
with  her  claim,  as  now  asserted  under  the  receipt.  The  an- 
swers of  the  defendant;  so  confidently  relied  on  in  behalf  of 
the  defendant,  interpose  no  bar  to  the  relief  sought  by  the  plain- 
tiff, are  over-ruled  and  controlled  by  the  facts  and  circumstances 
attendant  on  the  transactions  in  controversy,  any  by  the  testi- 
mony of  John  Davis,  George  Slicer,  Eliza  McElfresh,  Henry 
B,  Elbin,  Amos  McElfresh,  John  McElfresh,  and  George 
Robinett y  witnesses  examined  in  the  cause.  The  county  court, 
therefore,  erred  in  its  decree  of  the  3rd  of  November,  1848, 
ordering  ^^  that  the  bill  in  this  case,  so  far  as  it  prays  a  division 
of  the  personal  estate  therein  mentioned,  be  and  the  same  is 
hereby  dismissed." 

This  court  will  sign  a  decree  reversing  the  said  decree  of  the 
county  court,  and  remanding  the  case  thereto,  that  such  further 
proceedings  may  be  had  therein,  as  will  give  to  the  plaintiff  the 
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relief  to  which,  consisteDtly  with  this  opinion^  he  has  shown 
himself  entitled-  The  county  court  taking  care  to  require  of 
the  appellant,  that  he  make  such  provision  for  the  appellee  as, 
with  her  own  property,  will  secure  to  her  a  suitable  mainten- 
ance and  support  during  her  life. 

DECREE  RBVERSBD,  AND 

CAUSE  REMANDED. 


Wm.  H.  Tuck,  Adm'r  d.  b.  n.,  c.  t.  a.,  op  Levin  Boone, 
vs.  Benedict  Boone. — DecenAer.  1849. 

This  coart,  bj  the  act  of  1825,  ch.  117,  it  confined  to  the  points  adjudicated 
by  the  court  below,  and  qoestioni  relating  to  irregularity  of  proceedings  in 
the  county  court,  not  raised  there,  cannot  be  examined  here. 

liCtters  of  administration  de  bonis  non,  with  the  will  annexed,  are  inoperatiTe 
and  inadmissible  in  eyidenoe,  unless  authenticated  by  tho  official  seal  of 
the  orphans  court,  by  which  they  were  granted. 

The  seal  of  the  court,  at  the  end  of  the  will,  authenticating  the  copy  of  the 
will,  18  not  sufficient  to  authenticate  the  grant  of  the  annexed  letters  of 
administration, 

The  will  and  the  lettors  together,  constitute  the  plaintiff's  title  to  sue  as  ad. 
ministrator  de  bonis  non,  with  the  will  annexed,  and  if  the  grant  of  tho 
letters  is  defectiye,  the  rejection  of  the  will  as  inadmissible  to  sustain  the 
issue  joined  on  the  plea  of  ne  unques  administrator,  necessarily  follows : 

Appeal  from  Frederick  county  court. 

In  this  case,  the  plaintiff  below,  to  maintain  the  issue  joined 
on  the  plea  of  ne  unques  administrator y  and  for  the  purpose  of 
proving  his  title  as  administrator  d.  b,  n.,  c.  t.  a.,  of  Levin 
Boone,  of  Prince  George^s  county,  deceased,  offered  in  evi- 
dence a  paper  purporting  to  be  the  grant  of  such  letters  by  the 
orphans  court  of  said  county,  which  was  simply  signed,  ^*  Test, 
Philemon  CheWy  register . "  To  this  paper  was  annexed  a  copy 
of  the  will  of  said  Boone,  in  which  the  testator  bequeathed  the 
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residue  of  bis  property  (whic^  included  the  negroes  in  contro- 
versy in  this  case,)  to  his  wife  Maria  BoonSy  during  her  life. 
The  certificate  at  the  end  of  this  copy,  is  as  follows: 

*^In  testimony  that  the  fcregoing  copy  of  Levin  Boone^s 
will  and  testament,  and  codicil  to  the  same,  are  truly  taken  anc) 
copied  from  the  originals  filed  and  recorded  in  the  register  of 
wills'  oflSce  for  Prince  Oeorge^s  county,  I  have  hereto  set  my 
hand,  and  aflSxed  the  seal  of  the  orphans  court  of  said  county^ 
this  20th  day  of  December,  1842. 

(Seal.)  Test:  Phil.  Chew,  Reg V 

The  defendant  objected  to  the  admissibility  of  this  paper,  op 
the  ground  that  the  letters  of  administration,  contained  therein, 
had  not  the  seal  of  the  orphans  court  of  Prince  George^s 
county  afiSxed  thereto;  which  objection  the  court  (Marshall, 
A.  J.,)  sustained,  and  rejected  the  testimony  on  said  ground. 
To  this  opinion  and  ruling  of  the  court,  the  plaintiff  excepted. 

The  above  was  the  only  exception  taken  in  the  case.  Issue 
was  also  joined  on  the  plea  of  jiqip  cuLy  and  the  verdict  of  the 
jury  was,  that  the  defendant  ^'  did  not  assume  upon  himself  and 
promise,  in  manner  and  form  as  the  said  plaintiff  above  against 
him  complains,  as  the  said  defendant  above,  by  pleading  hath 
alleged,"  upon  which  judgment  was  rendered  for  the  defen- 
dant. The  defendant  also  demurred  to  the  plaintiff's  replica- 
tion to  the  plea  of  limitations,  the  proceedings  upon  which  are 
fully  stated  in  the  opinion  of  this  court,  to  which  the  plaintiff 
appealed. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Spence,  Magruder,  Martin,  and  Frick,  J. 

By  Causin,  for  the  appellant,  who,  among  other  points  stated 
in  the  opinion,  argued,  that  the  judgment  was  erroneous,  be- 
cause, as  the  jury  did  not  find  a  verdict  in  conformity  with  the 
pleadings  in  the  case,  no  judgment  could  be  entered  on  the 
verdict  as  found. 

By  F.  A.  Schley,  for  the  appellee. 
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Martin^  J.^  delivered  the  opioioa  of  this  court. 

This  was  an  action  of  trover  instituted  in  Fi-ederick  county 
court,  by  the  appellant,  as  administrator  de  bonis  non,  cum  tes- 
iamenio  annexo,  of  Levin  Boone ^  deceased,  against  the  ap- 
pellee, to  recover  the  value  of  certain  negroes  mentioned  in  the 
declaration. 

Three  pleas  were  pleaded  by  the  defendant.  First y  not 
guilty.  Second,  the  statute  of  limitations.  And  thirds  ne 
unques  administrator.  Issues  were  joined  upon  the  ^rst  and 
third  pleas.  To  the  second  plea  the  phaintiff  replied  special 
matter^  showing  that  he  had  brought  the  suit  within  three  years, 
and  that  the  plea  of  the  statute  of  limitations  interposed  no  bar 
to  bis  recovery.  To  this  replication  the  defendant  demurred. 
The  demurrer  was  overruled.  The  court  decided  that  the 
matters  set  forth  in  the  replication  were,  in  law,  a  sufficient 
answer  to  the  plea  of  the  statute  of  limitations.  No  further 
proceedings  were  had  with  respect  to  this  plea.  And  in  this 
condition  of  the  pleadings,  the  jury  were  sworn  to  try  the  issues 
in  the  cause,  which  appear  from  the  amended  record,  to  have 
been  issues  in  fact,  joined  upon  the  pleas  of  non  cut,,  fxnd 
ne  unques  administrator. 

It  appears,  from  the  bill  of  exceptions  taken  in  this  case,  that 
at  the  trial  below,  the  plaintiff,  to  support  the  issue  joined  upon 
this  plea  of  ne  untfues  administrator ,  and  to  prove  his  title  to 
the  negroes,  as  administmtor  de  bonis  non,  oflTercd  in  evidence 
a  paper  purporting  to  be  letters  of  administration  de  bonis  non, 
cum  testamento  annexe ,  granted  by  the  orphans  court  of  Prince 
George^ s  county.  The  will  thus  annexed,  was  certified  by 
the  register,  as  truly  taken  and  copied  from  the  original,  filed 
and  recorded  in  the  register  of  wills'  office  for  Prince  Oeorge^s 
county. 

It  appears  from  the  exception,  that  the  defendant  objected  to 
the  admissibility  of  this  paper  as  letters  of  administration  de 
bonis  nouy  cum  testamento  annexe,  upon  the  ground,  that  it 
was  not  authenticated  by  the  seal  of  the  orphans  court  of 
Prince  George^s  county.  The  objection  was  sustained.  And 
confined  as  we  are,  by  the  provisions  of  the  act  of  Assembly 
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of  1825,  ch.  117,  to  the  points  adjudicated  by  the  court  below, 
it  is  perfectly  manifest  that  the  only  proposition  raised  for  our 
examination  by  this  record,  is  that  which  relates  to  the  ruling 
of  the  county  court,  with  respect  to  the  question  of  evidence 
presented  for  their  decision. 

By  the  thirteenth  section  of  the  act  of  1798,  ch.  101,  sub. 
ch.  3,  it  is  declared,  that  letters  testamentary  shall  be  granted 
under  the  seal  of  the  orphans  court.  The  form  of  such  letters 
is  then  prescribed.  Dy  the  second  section  of  the  same  act  of  As- 
sembly,  sub.  ch.  14,  it  is  provided,  that  if  an  executor  or  ad- 
ministrator shall  die  before  administration  is  completed,  letters 
de  bonis  non  may  be  granted  at  the  discretion  of  the  court,  with 
a  copy  of  the  will  annexed,  if  the  case  require  it,  and  the  form 
of  the  letters  shall  be  as  hereinbefore  directed,  except  that  the 
words,  *^not  already  administered,"  shall  be  added  in  their  pro- 
per place.  Letters  de  bonis  non,  with  the  will  annexed,  are  simi- 
lar therefor,  in  all  respects,  to  the  original  testamentary  letters, 
with  the  single  exception  indicated  in  the  section  to  which  we 
have  referred;  and  certainly  no  proposition  can  be  more  clear, 
both  upon  the  terms  of  the  act  of  Assembly  of  1798,  and  the 
general  principles  of  evidence  with  respect  to  the  mode  in  which 
the  acts  and  judgments  of  couits  are  manifested,  than  that  a 
paper  purporting  to  contain  letters  of  administration,  is  inope- 
rative, unless  it  is  authenticated  by  the  official  seal  of  the  court, 
from  which  it  is  supposed  to  proceed.  The  court  below,  there- 
fore, were  clearly  right  in  rejecting  the  paper  offered  by  the 
plaintiff,  as  his  letters  of  administration,  as  it  did  not  appear  to 
have  been  granted  under  the  seal  of  the  orphans  court.  The 
point  made  by  the  counsel  for  the  appellant,  that  the  seal  at 
the  end  of  the  will  was  sufficient  to  authenticate  the  grant  of 
the  letters,  cannot  be  sustained.  For  the  register  certifies,  in 
terms  so  clear  and  plain  as  not  to  be  mistaken,  that  the  official 
seal  was  annexed,  not  as  evidencing  the  grant  of  the  letters  of 
administration,  but  as  testimony  that  the  paper  purporting  to 
be  a  copy  of  the  will  of  Levin  Boone,  was  truly  taken  and 
copied  from  the  originals  filed  and  recorded  in  the  office.  It  is 
apparent  from  the  face  of  the  certificate,  that  the  seal  of  the 
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orphans  court  was  introduced  and  used  by  the  register  to  verify 
the  transcript  of  the  will,  and  not  for  the  purpose  of  authenti- 
cating the  letters  of  administration. 

The  counsel  for  the  appellant  has  also  contended,  that  even 
assuming  that  the  court  Were  correct  in  rejecting  the  paper  pur- 
porting to  be  the  letters  of  administration,  they  erred  in  treating 
as  inadmissible  the  copy  of  the  will.  This  proposition  cannot 
be  maintained.  The  will  of  Lcmn  Boone  was  offered  in  evi- 
dence as  a  paper  annexed  to  the  letters  of  administration,  for 
the  purpose,  as  avowed  by  the  defendant,  of  sustaining  the 
issue  joined  upon  the  plea  of  ne  ungues  administrator j  and  to 
establish  his  title  as  administrator  de  bonis  iion,  cum  testamento 
anneso.  The  will,  therefore,  could  only  be  regarded  as  com- 
petent evidence  to  support  the  issue  joined  upon  this  plea,  as  a 
paper  connected  with  the  letters  of  administration.  The  two 
papers  constituted,  together,  the  title  of  the  appellant  as  admin- 
istrator de  bonis  non^  with  the  will  annexed.  The  letters  of 
administration,  and  the  copy  of  the  will,  were  offered  therefore 
in  evidence  as  an  entire  paper.  In  the  absence  of  either,  the 
right  of  the  plaintiff  to  sue  as  administrator,  would  be  incom- 
plete. And  the  court  having  properly  determined  that  the  let- 
ters of  administration  were  objectionable  upon  the  ground  that 
they  were  not  authenticated  by  the  seal  of  the  orphans  court, 
the  rejection  of  the  will  as  inadmissible  to  sustain  the  issue 
joined  on  the  plea  of  ne  unques  administrator^  resulted  as  a 
necessary  consequence. 

We  think  there  was  no  error  in  the  ruling  of  the  court  below^ 
and  that  the  judgment  must  be  affirmed. 

The  decision  we  have  thus  pronounced,  is  confirmed  exclu- 
sively to  the  question  raised  by  the  bill  of  exceptions,  and  we 
have  forborne  to  express  any  opinion  upon  the  various  points  dis- 
cussed by  the  counsel  for  the  appellant,  with  respect  to  the 
supposed  irregularity  of  the  proceedings  in  the  county  court, 
as  they  were  not  open  for  examination  upon  this  appeal. 

JUDGMENT   AFFIRMED. 
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Greenbury  B.  Wilson  ^s,  Greenbury  B.  Wilson,  Gar- 
nishee OP  Samuel  M.  Tinsley  and  John  A.  Keedy. — 
Greenbury  B.  WilSon,  Garnishee  of  Samuel  M.  Tins- 
ley  AND  John  A.  Kkedy,  vs,  Greenbury  B.  Wilson. — 
December,  1849. 

Tiie  term  **  indebted,"  in  the  act  of  1795,  ch.  56,  regalating  the  eaing  oat  of 
attachments,  is  not  to  be  construed  in  a  technical  or  strict  legal  sense. 

An  attachment  may  issue  on  any  demand  arising  ex  contractu,  where  the 
contiact  ascertains  the  amount  of  indebtedness,  or  fixes  a  standard  so  cer- 
tain as  to  enable  the  plaintiff,  by  affidavit,  to  aver  it,  or  the  jury,  by  their 
verdict,  to  ascertain  and  find  it. 

By  the  contract  in  this  case,  the  defendants  were  to  guarantee  the  inspection 
of  flour  they  were  to  deliver,  and  if  it  should  not  pass  superfine,  were  to 
make  such  deduction  **  as  is  customary  between  the  different  qualities  of 
flour  in  the  place  where  the  flour  may  be  inspected."  One  thousand  eight 
hundred  barrels  were  delivered,  and  did  not  pass  superfine.     Held  : 

That  this  difi[brence  could  be  as  easily  ascertained  as  the  value  of  goods  sold, 
where  no  price  is  fixed,  and  tliis  contract  may  be  the  foundation  of  pro. 
ceedings  by  attachment. 

Cross-appeals  from  Baltimore  county  court. 

This  was  an  atiach7nent  sued  out  by  the  appellant,  upon  a 
certain  agreement  referred  to  in  the  opinion  of  this  court.  The 
appellant  made  oath,  before  the  justice  who  issued  thewarrant, 
"  that  Samuel  M.  Tinsley  and  John  A,  Keedy y  merchants  and 
co-partners  trading  under  the  name  of  jS.  A/.  Tinsley  <5*  Co., 
are  justly  and  bofiajide  indebted  unto  him,  the  said  Greenbury 
B.  Wilson,  a  merchant  trading  under  the  name  of  G.  B.  Wil- 
son ^  Co.y  in  the  just  and  full  sum  of  $900,  over  and  above 
all  discounts,  for  a  deduction  of  60  cents  per  barrel  on  eighteen 
hundred  barrels  of  flour  sold  by  said  defendants  to  the  said 
plaintiff,  under  the  agreement  hereto  attached,  the  said  flour 
not  having  passed  inspection  as  superfine."  The  terms  of  the 
agreement  refened  to,  are  sufficiently  stated  in  the  opinion  of 
this  court.  An  aitachment  was  issued,  and  returned  *Uaid  in 
the  hands  of  Greenbury  B.  Wilson  y  trading  under  the  firm  of 
Gr.  jB.  WHson  4*  Cb."    The  garnishee  appeared  to  the  capias 
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aod  pleaded  noti  assumpsit  and  nvUa  bona  of  the  defendants 
in  his  handS;  upon  which  issues  were  joined. 

In  the  course  of  the  trial, and  after  evidence  had  been  offered 
to  the  jury,  which  the  opinion  of  this  court  renders  it  unneces- 
sary  to  state,  the  defendants  offered  four  prayers,  one  of  which, 
only,  the  court  (Le  Grand,  J.,)  granted,  viz:  "That  the 
{daintiff  is  not  entitled  to  recover,  because  the  claim  in  this  case 
is  for  unliquidated  damages,  as  shown  in  the  proceedings  in  this 
case."  The  plaintiff  excepted  to  the  granting  of  this  prayer, 
and  the  defendants  excepted  to  the  refusal  to  grant  the  other 
prayers,  and  both  parties  appealed  to  this  court.  The  propriety 
of  granting  the  above  prayer,  was  the  only  question  decided  by 
this  court,  and  a  statement  of  the  testimony  and  the  other 
prayers  is,  therefore,  unnecessary. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Spence,  Magruder,  and  Prick,  J. 

By  T.  P.  Scott,  for  Wilson^  the  plaintiff,  and 
By  Mayer  and  Buchanan,  for  the  defendants. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

This  was  a  proceeding  by  way  of  attachment  in  Baltimore 
county  court. 

The  record  states  the  proceeding  as  follows : 

Be  it  remembered,  that  heretofore,  to  wit,  on  the  twenty-first 
day  of  December,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  forty-four,  Thomas  Hanson  Belt,  Esqr. ,  one  of 
the  justices  of  the  State  of  Maryland,  in  and  for  the  city  of 
Baltimore,  pursuant  to  an  act  of  the  General  Assembly  of 
Maryland,  in  such  case  made  and  provided,  sent  to  the  clerk 
of  Baltimore  county  court  here  a  certain  affidavit  made  before 
him,  with  an  agreement  thereto  annexed. 

The  agreement  produced  to  the  justice  of  the  peace,  by 
Oreenbury  B.  Wilson,  at  the  time  of  making  the  affidavit, 
among  ot^er  stipulations,  contains  the  following  one : 

"  It  is  further  understood,  Messrs.  S.  M.  Tinsley  <$•  Co.  are 
25        V.8 
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to  guaroDtee  the  inspection  of  the  flour,  and  if  the  flour  should 
not  pass  superfine,  then  the  said  Wilson  is  to  furnish  Messrs. 
S.  M.  Tinsley  if  Co.  with  the  inspector's  certificate  of  the 
qualities  of  the  flour  as  passed  by  him,  and  Messrs-  S.  M. 
Tinsley  S(*  Co.  are  bound  to  make  such  reduction  as  is  cus- 
tomary, between  the  diflerent  qualities  of  flour  in  the  place 
where  the  flour  may  be  inspected." 

Upon  the  affidavit  of  Greenbury  B.  Wilson^  the  justice  of 
the  peace  issued  his  warrant  to  the  clerk  of  Baltimore  county 
court,  to  issue  a  writ  of  attachment,  which  the  clerk  accord- 
ingly did.  The  attachment  was  laid,  and  the  garnishee  ap- 
peared by  counsel,  and  pleaded  non  assumpsit  and  rtaUa  bonoy 
and  upon  these  pleas,  issues  were  joined.  After  the  evidence 
had  been  offered  to  the  jury,  several  prayers  were  offered  to  the 
court,  for  instructions  to  the  jury,  by  the  defendant,  all  of  which 
were  refused  by  the  court,  but  the  following  one: 

*^The  plaintiff  cannot  recover,  because  his  claim  is  for  un- 
liquidated damages."  This  instruction  the  county  court  gave, 
and  the  plaintiff  excepted. 

This  instruction  presents  the  only  question  for  our  decision 
in  this  case.  That  the  term  *^  indebted,"  in  the  act  of  1795, 
18  not  to  be  construed  in  a  technical  or  strict  legal  sense,  is  mani- 
fest from  its  association  and  connection  with  the  terms  used  in 
the  same  section.  After  directing  that  the  creditor  shall  make 
oath  that  the  debtor  is  6ona ^die  indebted,  &c., ''and  at  the 
same  time  producing  the  bond  or  bonds,  bill  or  bills,  protested 
bill  or  bills  of  exchange,  promissory  note  or  notes,  or  other  in- 
strument or  instruments  of  writing,  account  or  accounts,  by 
which  the  said  debtor  is  so  indebted,  the  justice  of  the  peace  is 
authorised  and  required  forthwith  to  issue  his  warrant  to  the 
clerk,"  &c. 

The  claim  on  which  the  justice  issued  his  warrant,  was  pre- 
sented to  him  at  the  time  he  awarded  the  warrant,  and  the 
question  was,  whedier  this  demand  arose  ex  contractu,  and  the 
the  contract  ascertained  the  amount  of  indebtedness?  or  was  it 
susceptible  of  ascertainment  by  some  standard  fixed  by  the 
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contract  itself^  so  certain  as  to  enable  the  plaintiff  by  affidavit 
to  aver  it,  or  the  jury,  by  their  verdict,  to  ascertain  and  find  it? 

The  contract  was,  that  Tinsley  Sf  Co.  were  to  guarantee  the 
inspection  of  the  flour  which  they  were  to  deliver,  and  if  it 
should  not  pass  superfine,  then  said  Wilson  was  to  furnish 
Tmdey  if  Co.  with  the  inspector's  certificate  of  the  flour,  ae 
passed  by  him,  and  Tinsley  if  Co.  were  to  make  such  deduc- 
tion as  was  customary  between  the  dififerent  qualities  of  flour  in 
the  [dace  where  the  flour  might  be  inspected,  and  superfine 
flour.  Wilson  swore  that  the  eighteen  hundred  barrels  of  flour 
did  not  pass  superfine,  and  that  the  diflerence  in  the  value  of 
flour,  according  to  the  custom  of  the  place  where  it  was  in- 
spected, was  fifty  cents  per  barrel,  and  that  the  said  Tinsley  if 
Co.  were  bona  fide  indebted  to  the  plaintifi*  in  the  just  and 
full  sura  of  $900,  over  and  above  all  discounts.  The  standard 
was  the  diflference  in  the  value  of  the  flour  at  the  place  where 
in  was  inspected,  between  flour  superfine,  and  flour  superfine 
bad.  This  was  as  easily  ascertained  as  the  value  of  goods  sold, 
where  no  price  was  fixed  as  to  value.  The  standard  was  so 
clearly  ascertained  by  the  contract  itself,  as  to  enable  the  plain- 
tiff to  aver  it  in  his  affidavit. 

The  court  erred  in  their  instruction  to  the  jury,  and  the  judg- 
ment is  reversed,  and  procedendo  awarded. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 


Oreenburt  B.  Wilson  &  Co.,  vs.  John  A.  Kebdy.— John 
A.  Kebdt,  vs.  Greenbury  B.  Wilson  d&  Co. — Decern- 
ber,  1849. 

A  joist  debt  cannot  be  set  off  ftgaintt  a  separate  one»  nor  a  separate  debt  against 

a  joint  demand. 
In  tliis  ease  it  was  Hbld  :  that  a  debt  due  by  a  partnership  of  which  the  plain- 
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tiff  was  a  member  to  the  defendant,  could  not  be  set  off  against  the  separate 
elaim  of  the  plaintiff. 

Cross-appeals  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit  instituted  by  the  appellant; 
Keedy  J  against  the  appellee,  Wilson,  trading  under  the  style 
of  G,  B,  Wilson  (f  Co.  The  declaration  contains  the  general 
indebitatus  assumpsit  counts,  the  common  money  counts,  and 
a  count  upon  an  account  stated .  The  plea  was  nan  assumpsit, 
upon  which  issue  was  joined.  It  was  agreed  that  a  set  off 
mentioned  below,  might  be  offered  in  bar,  as  though  formally 
pleaded,  but  the  plaintiff,  by  this  agreement,  did  not  admit  the 
truth  of  the  plea,  or  the  sufficiency  of  it,  if  proven. 

At  the  trial,  the  plaintiff  offered  in  evidence  the  following 
receipt,  admitted  to  have  been  signed  by  the  defendant  and  de- 
livered to  the  {daintiff  when  he  handed  to  the  former  the  draft 
therein  mentioned,  for  collection : 

^^Rec'd,  Balto.,  8lh  August,  1843,  Messrs.  S.  ^  M.  Tins- 
ley  4*  Oo^s  draft,  in  favor  of  Mr.  John  A.  Keedy,  in  New  Or- 
leans, at  ten  days  sight,  for  fifteen  hundred  dollars,  for  collec- 
tion. G.  B.  Wilson  &  Co." 

The  further  proof  on  the  part  of  the  plaintiff;^  was,  that 
Wilson  collected  the  draft  and  became  indebted  to  Keedy  for 
the  amount,  with  abatement  of  $573.95,  paid  to  Keedy^s  or- 
der by  Wilson  y  and  of  commissions  for  collection  of  $26.25. 
Against  this  claim  the  defendant  relies  on  a  set  off  of  $900 
damages,  for  which  he  alleges  the  firm  of  iS.  M.  Tinsley  ^ 
Co.,  of  which  the  plaintiff,  at  the  time  was  a  partner,  is  liable, 
for  violation  of  a  contract  of  sale  of  flour,  being  the  same  de- 
mand for  which  the  attachment  in  the  preceding  case  was  issued. 
The  testimony  in  the  attachment  case  was  by  agreement,  con- 
sidered a  part  of  this. 

Upon  this  testimony  the  plaintiff  offered  six  prayers,  the  first 
of  which,  only,  it  is  necessary  to  state,  viz:  ^^  That  the  plain- 
tiff is  entitled  to  recover,  if  the  jury  believe  that  defendant 
collected  the  money  in  the  receipt  and  draft  mentioned,  not- 
withstanding they  should  also  find,  that  the  defendant  sustained 
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the  damage  mentioned  in  his  claim  of  set  off,  and  that  plaintiff 
was  a  partner  of  the  firm  of  S.  M.  Tinsley  6^  Co,,  when  said 
contract  was  made,  because  the  claim  being  against  the  plaintiff, 
and  another,  cannot  be  set  off  against  the  separate  demand  of 
the  plaintiff;"  which  the  court  (Le  Grand,  J.,)  granted,  and 
rejected  all  others.  The  plaintiff  excepted  to  the  refusal  to 
grant  his  rejected  prayers,  and  defendant  excepted  to  the  grant- 
ing of  the  above  prayer,  and  both  parties  appealed  to  this  court. 
The  propriety  of  granting  the  above  prayer,  being  the  only 
question  decided  on  this  appeal,  it  is  not  necessary  to  state  the 
substance  of  the  other  prayers,  or  the  testimony  in  the  case. 

The  cause  was  argued  before  Dorse y,  C.  J.,  Chambers, 
Spence,  Magruder,  and  Frick,  J. 

By  Buchanan  and  Mayer,  for  Keedy,  the  plaintiff,  and 
By  T.  p.  Scott,  for  defendant. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  only  question  to  which  our  attention  has  been  invited, 
and  our  judgment  asked,  in  this  case,  arises  on  the  decision  of 
the  county  court  on  the  plaintiff's  first  prayer.  The  decision 
of  the  Court  of  Appeals,  at  the  present  term,  in  the  case  of 
Milbum  vs.  Guyther,  ante  92,  is  conclusive  in  this,  for  it  de- 
cides '*  that  a  joint  debt  cannot  be  set  off  against  a  separate  one, 
nor  a  separate  debt  against  a  joint  demand."  The  judgment  is 
affirmed. 

JUDGMENT   affirmed. 


John  Jones  vs,  Benjamin  W.  Jones. — December.  1849. 

The  intention  to  raise  an  election,  mast  be  clear  and  manifest  from  the  will 
itscdf. 
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That  intention  mu»t  be  collected  fiom  the  face  of  the  instrument,  and  witli- 
oat  a  clear  and  express  manifestation,  it  cannot  be  presumed  to  extend  to 
property  which  did  not  otherwise  pass  under  the  will. 

If  a  will  sufficient  to  pass  personalty,  gives  a  legacy  to  the  heir,  and  devises 
the  realty  away  from  him,  ho  may  take  the  legacy,  and  claim  the  estate  by 
descent;  but  if  the  legacy  be  on  the  express  condition  annexed,  that  he 
shall  confirm  the  devise,  he  cannot  take  the  legacy  and  disaffirm  the  devise. 

The  wills  of  infants  and  feme  coverts  being  void  as  to  realty,  raise  no  impli- 
cation, and  the  heir  may  claim  both  the  legacy  and  the  land  devised  to 
another,  by  such  a  will. 

A  will  of  lands  that  is  not  executed  and  attested  according  to  our  statutes, 
can  create  no  election  as  to  the  lands  here,  from  implication,  because  such 
an  instrument  is  no  will  here,  and,  therefore,  inoperative. 

In  this  case,  a  will  was  executed  in  Pennsylvania^  before  two  witnesses  only, 
and,  therefore,  void  as  to  the  lands  in  Maryland,  It  contained  no  express 
condition  requiring  an  election  as  to  the  lands  here.  Held  :  that  it  could 
not  operate  to  divest  a  child  of  his  inheritance  here,  or  put  him  to  his  elec- 
tion. 

Appeal  from  the  Court  of  Chancery. 

Evan  Jones y  a  citizen  of  Chester  county,  in  the  State  of 
Pennsylvania y  died  in  September,  1845,  seized  of  real  and  per- 
sonal estate,  both  in  that  Stale  and  in  Maryland,  leaving  a  last 
will  and  testament,  by  which  he  bequeaths  as  follows : 

^^ First. — I  give  and  bequeath  to  my  son,  Benjamin ,  all  my 
estate,  real,  personal  or  mixed,  with  the  following  exceptions: 
All  the  accounts  against  John,  I  give  to  him,  and  the  improve- 
ments I  made  on  the  farm  belonging  to  his  mother,  which  I 
think  is  sufficient.  I  allow  the  line  for  him  on  the  easT  side  to 
be  along  a  new  post  fence  on  the  west  side  of  the  creek  crossing 
the  creek  at  the  head  of  said  fence,  and  running  to  a  ditch 
from  Preston^s  line,  and  all  the  land  north  of  that  ditch,  that 
I  bought  of  Whitting,  I  leave  to  John,  and  the  right  of  water 
bought  of  Townsend.  I  leave  to  John  my  farming  utensils, 
furniture,  timber,  wheels,  (my  wardrobe  to  my  grand-daughter, 
Mary  W.  Jones,)  the  line  at  the  south  end  of  the  above 
named  fence,  to  due  south  to  the  middle  of  the  road  leading  to 
Wilmington^  past  Osmond*s  factory,  thence  down  said  road  to 
the  line  of  Osmondy  then  crossing  the  creek  to  my  land  that  I 
bought  of  Russell,  which  is  to  be  the  boundary  between  (hem. 
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and  both  equally  to  support  the  fence  and  clean  out  the  ditch^ 
and  if  John  marries^  and  has  children^  Benjamin  to  make 
John  a  title  for  his  half  of  his  mother's  land,  which  is  a  con- 
dition of  this,  my  will,  still  John  to  have  the  use  of  Benja- 
min^s  half  of  his  mother's  farm,  according  to  the  above  de- 
scribed bounds,  the  above  post  fence  ends  at  an  ash  tree, 
which  1  make  the  corner,  thence  south-east  to  a  gum  that  the 
log  on  the  Mercer  creek  is  chained  to,  from  thence  the  same 
course  to  a  small  hickory  near  the  road,  marked,  the  limbs 
hanging  down,  from  thence  to  the  middle  of  the  road,  and  then 
as  described  as  above,  I  mtike  the  above  a  sine  qua  non,  and 
if  either  attempts  to  break  it,  is  to  have  no  benefit  to  my  estate, 
but  all  to  go  to  the  one  willing  to  fulfill.  I  likewise  constitute 
my  son,  Benjamin  W.  Jones y  my  sole  executor." 

This  will  was  executed  in  the  presence  of  two  witnesses, 
and,  therefore,  not  capable  of  passing  real  estate  in  Maryland, 
The  devisees,  Jokn  and  Benjamin^  were  the  only  heirs  at  law 
of  the  testator,  upon  whose  death  letters  testamentary  were 
granted  io  the  latter,  and  John  took  possession  of  the  real  and 
personal  estate  in  Pennsylvania^  given  him  by  the  will. 

On  the  22nd  of  July,  1846,  Benjamin,  the  appellee,  filed 
his  bill  in  chancery,  charging,  in  substance,  that  the  defendant, 
John,  claims  all  that  the  will  gives  him,  and  that  he  is,  in  ad- 
dition, entitled  as  heir  at  law  to  an  equal  share  of  the  lands  in 
Marylandy  of  which  he  insists  the  said  testator  died  intestate, 
by  reason  of  the  execution  of  his  will  in  the  presence  of  two 
witnesses  only.  That  defendant  acting  upon  this  view  of  his 
rights,  has  recently  cut  down  and  carried  away  from  the  land 
in  this  State,  timber  and  ornamental  trees,  and  is  now  commit- 
ting other  acts  of  waste  to  the  irreparable  injury  of  the  property, 
against  which  acts  the  complainant  asks  relief  by  injunction, 
and  further  prays,  that  if  defendant  be  not  considered  as  hav- 
ing already  made  his  election,  by  taking  possession  of  the  pro- 
perty devised  to  him  by  the  will,  he  be  now  put  to  his  election, 
and  for  general  relief.     An  injunction  was  accordingly  granted . 

The  answer  of  the  defendant  admits  that  be  had  taken  pos- 
session of  the  lands  devised  to  him  in  Pennsylvania,  but  in- 
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sisting  upon  the  great  inequality  in  the  value  of  the  property 
given  to  him  and  complainant  by  the  will,  maintains  that  the 
will  is  restricted,  and  was  by  the  testator  intended  to  be  restricted 
in  its  operation  to  his  Pennsylvania  property. 

Proof  was  then  taken,  which  it  is  unnecessary  to  state,  as  the 
questions  decided  relate  exclusively  to  the  construction  of  the 
will. 

The  chancellor  (Johnson,)  on  the  28th  of  December,  1847, 
passed  a  decree  ordering  the  defendant  to  proceed  to  his  election, 
whether  he  will  hold  said  real  estate  situated  in  this  state,  as 
heir  at  law  of  the  testator,  or  not,  within  sixty  days  after  service 
of  decree  upon  him. 

Accompanying  this  decree,  the  chancellor  delivered  an  opin- 
ion, in  which,  after  stating  the  facts  of  the  case,  he  says: 

"  I  am  fully  convinced  that  the  testator  intended  to  dispose  of 
his  whole  estate,  wherever  it  might  be  situated,  and  that  there 
is  nothing  upon  the  face  of  the  will  by  which  his  Maryland 
property  can  be  exempted  from  its  operation,  rather  than  that 
which  is  situated  in  Pennsylvania,  No  inference  of  a  con- 
trary intention,  I  think,  can  be  drawn  from  the  circumstance, 
that  the  will,  though  good  as  to  the  lands  in  Pennsylvania,  is 
defectively  executed  as  to  lands  here,  because  it  is  manifest  from 
the  paper  itself,  that  it  was  drawn  without  the  assistance  of  coun- 
sel, or  of  any  one  likely  to  know  the  difference  between  the  law 
in  the  two  States,  in  regard  to  the  execution  of  wills.  I  am, 
therefore,  of  opinion,  that  the  testator  did  not  mean  to  die  in- 
testate of  any  portion  of  his  property. 

But  the  will  not  being  so  executed  as  to  pass  lands  in  Mary- 
landy  is  inoperative  in  respect  to  such  lands,  and  the  defendant 
would  be  entitled  as  heir  at  law  to  a  moiety  of  such  land,  un- 
less he  is  precluded  by  the  doctrine  of  election  from  asserting 
bis  title,  and  this  is  the  remaining  question  to  be  considered. 
There  can  be  no  doubt  that,  in  order  to  impose  upon  a  party 
claiming  under  a  will  the  obligation  to  elect,  the  intention  of 
the  testator  must  be  expressed  or  clearly  implied  upon  the  will 
itself,  and  if  the  obligation  to  elect  depend  upon  the  disposition 
by  the  testator  of  that  which  was  not  his  own,  it  must  plainly 
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appear,  that  he  intended  to  make  such  disposition^  and  also  thalt 
the  person  taking  a  benefit  under  the  will,  should  take  under 
the  condition  of  giving  effect  thereto.     2  Roper  on  Leg.y  389. 

Upon  the  face  of  this  will,  there  can,  I  think^  be  no  doubt 
that  the  testator  did  intend  to  dispose  of  property  which  he  had 
no  right  to  dispose  of.  He  first  describes  the  land  which  John 
is  to  have,  and  then  says,  ^'if  he  marries  and  has  children^ 
Benjamin  to  make  John  a  title  for  his  half  of  his  mother's 
land,  which  is  a  condition  of  this  my  will;  still  John  to  have 
the  use  of  Benjamin^ s  half  of  his  mother's  farm,  according 
to  the  above  described  bounds."  It,  therefore,  clearly  appears 
upon  the  face  of  the  will,  that  the  testator  undertook  to  dispose 
of  that  which  was  not  his  own;  and  the  clause  in  which  he 
says,  "I  make  the  above  a  sine  qua  non,^^  <kc.,  shows  too 
plainly  for  dispute,  that  he  intended  that  all  who  took  any 
benefit  under  the  will,  should  take  upon  condition  of  giving 
full  eflfect  thereto. 

If,  therefore,  this  will  had  been  properly  executed  to  pass 
real  estate  in  Maryland^  there  can  be  no  doubt  that  all  who 
took  benefits  under  it,  must  have  submitted  to  its  dispositions 
throughout.  But  it  is  said,  that  a  will  not  executed  so  as  to 
pass  real  estate,  will  not  put  a  devisee  to  his  election,  an  instru- 
ment of  that  description  not  being  regarded  as  a  will  at  all. 
There  seems  to  be  a  difference  between  the  effect  of  an  unat- 
tested will,  which  merely  professes  to  devise  real  and  personal 
estate,  and  a  similar  will,  which  gives  pecuniary  legacies  upon 
the  express  condition  that  the  legatee  shall  give  up  real  estate, 
by  the  will  attempted  to  be  disposed  of.  In  the  latter  case,  the 
I^atee  will  be  put  to  his  election,  though  in  the  fofmer  he 
would  not;  as  if  the  will  contains  a  mere  devise  of  real  estate, 
and  bequests  of  personal  estate,  unaccompanied  by  conditions, 
the  will,  if  not  attested,  could  not  be  read  as  to  the  real  estate. 
Carey  vs.  Askew,  8  Ves,y  492.  Sheddon  vs.  Ooodrichy  lA., 
481. 

But  if  there  be  an  express  condition,  that  any  legatee  who 
may  not  comply  with  its  terms,  shall  forfeit  all  benefit  under  it, 
there  the  heir  being  a  legatee,  will,  by  force  of  the  condition, 
26        V.8 
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be  obliged  to  make  bis  eleclion.  The  case  of  BtmglUwi  vs, 
Boughtoriy  2  Ves.  Sen.,  12,  is  express  to  the  point,  and  is  not 
only  believed  never  to  have  been  shaken,  but  the  doctrine  es- 
tablished  by  it,  appears  to  me  so  strongly  recommended  by  na- 
tural justice,  that  no  disposition  is  felt  to  depart  from  it. 

The  Court  of  Appeals  of  this  Slate,  in  the  case  of  McEl- 
fresh  vs.  Schley  and  Barr,  2  Gilly  181,  say,  <*  there  never 
could  have  been  a  doubt  of  the  power  of  a  testator  to  annex 
what  condition  he  pleased  to  his  estate;  and  that  the  priucijide 
established  by  the  cases  is,  that  no  one  shall  be  permitted  to 
take  under  an  instrument^  and  defeat  its  provisions."  And  in 
the  same  case,  when  speaking  of  void  wills,  either  on  account 
of  the  incapacity  of  the  testator,  or  the  want  of  attestation,  ac- 
cording to  the  statute,  they  remark,  ^^  that  such  instruments 
create  no  case  of  election  by  implication."  But  I  presume 
there  can  be  little  or  no  doubt,  looking  to  the  reasoning  of  the 
court  throughout  the  entire  opinion,  that  effect  would  have  been 
given  to  an  express  condition,  even  in  the  case  of  a  will  not 
attested,  as  required  by  the  statute.  The  case  in  the  Court  of 
Appeals  also  decides,  that  the  doctrine  of  equitable  election  is 
as  applicable  to  the  heir  at  law,  as  to  any  other  devisee. 

But  before  a  party  can  be  considered  to  have  made  an  elec- 
tion, it  must  be  shown  that  he  possessed  full  knowledge  of  bis 
own  rights,  and  of  the  circumstances  of  the  testator;  and  as  I 
am  not  satisfied  in  this  case,  that  the  defendant,  John^  had  full 
knowledge  of  all  the  facts  which  might  have  influenced  his 
judgment,  I  will  not  bold  him  actually  to  have  made  his  elec- 
tion, but  will  pass  ^,  decree  requiring  him  in  some  reasonable 
time  to  elect  whether  he  will  take  under  the  will,  or  bis  moiety 
as  heir  at  law  of  the  land  in  Maryland.^ ^ 

From  this  decree  the  defendant  appealed. 

The  cause  was  argued  before  Chambers,  Spence,  Magru* 
DER,  Martin,  and  Frick,  J. 

By  Otho  Scott,  for  the  appellant,  and 
By  McLean,  for  the  appellee. 
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Prick,  J.,  delivered  the  opinion  of  this  court. 

The  controversy  in  this  case  arises  under  the  construction  of 
an  instrument  of  writing  purporting  to  be  the  will  of  Evan 
Jones f  in  which  (he  testator  undertakes  to  dispose  of  the  lands 
of  his  wife  upon  conditions,  which  it  is  claimed  impose  upon 
the  devisee,  one  of  his  heirs,  the  obligation  to  confirm  to  the 
-other  a  devise  to  him  of  *'all  the  testator's  (own)  estate,  real, 
personal  and  mixed."  It  was  presented  in  the  court  of  chan- 
<5ery,  by  the  appellee,  as  a  case  of  election,  and  the  chancellor 
having  so  treated  it,  the  present  appeal  is  from  his  decree  to  the 
Court  of  Appeals. 

The  testator  was  a  citizen  of  Peunsylvaniay  and  the  will  in 
question  was  executed  in  the  presence  of  two  witnesses,  con- 
formable to  the  laws  of  that  State,  and  admitted  to  be  valid  and 
operative,  to  pass  the  property  of  the  testator  there.  But  he 
had  also  other  lands  in  the  State  of  Maryland^  upon  which, 
for  want  of  proper  attestation  under  the  laws  of  this  State,  the 
will  could  not  operate,  unless  under  certain  conditions  therein, 
which,  it  is  contended,  impose  an  election  on  the  parties,  and 
give  effect  to  the  will,  in  regard  to  its  action  upon  the  lands  in 
this  State. 

The  intention  to  raise  an  election  must  be  clear  and  manifest 
from  the  will  itself.  That  intention  must  be  collected  from  the 
face  of  the  instrument,  and  without  a  clear  and  express  mani- 
festation, it  cannot  be  presumed  to  extend  to  property  which 
did  not  otherwise  pass  under  it.  If  the  will  is  susceptible  of  a 
construction  that  does  not  tequire  it,  then,  by  reason  of  its  im- 
perfect execution  here,  it  is  not  a  case  where  the  party  can  be 
put  to  his  election  as  to  the  properly  in  this  State.  This  in- 
strument, in  the  first  instance,  may  seem  to  indicate,  on  the 
part  of  the  testator,  an  attempt  to  dispose  of  the  whole  of  his 
property.  The  first  clause  is:  ^^  I  give  and  bequeatk  to  my  son 
Benjamin^  all  my  estate,  real,  personal  and  mixedy  loith  the 
foUofwing  exceptions. ' '  These  general  terms  would  necessarily 
pass  all  which  the  testator  had  power  to  dispose  of.  But  it 
mast  be  by  an  instrument  perfect  in  all  the  conditions  which 
the  law  requires,  to  make  it  operative.     To  pass  lands  in  Mary- 
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landy  required  ihe  presence  of  three  witnesses  at  its  execution; 
and  as  owner  of  such  lands^  the  testator  must  be  presuraed  to 
l^now  the  laws  that  regulate  the  disposition^  apd  constitute  a 
valid  devise  of  it.  As  it  stands,  it  could  so  far  pass  no  other 
than  lands  in  Pennsylvania,  where,  in  point  pf  statutory  exe- 
cution, it  is  adequate  to  that  purpose.  As  to  the  lands  in  Mary- 
landy  he  died  intestate,  unless  t}ie  further  provisions  in  the  will, 
by  manifest  and  clear  intention,  express  such  conditions  as  im- 
pose on  one  of  the  heirs,  by  his  election  in  Pennsylvania ,  to 
release  to  the  other  the  lands  of  the  testator  in  Maryland.  And 
in  the  case  of  an  imperfect  will,  such  condition  canpot  be  raised 
by  implication. 

What,  then,  are  the  conditions  of  this  will,  so  far  as  they  are 
susceptible  of  analysis,  and  of  being  extracted  from  the  con- 
fused repetition  and  transposition  of  the  views  of  the  testator? 
He  had  one  other  son,  John ,  ihe  appellant,  and  to  carve  out  an 
estate  for  him ,  he  devises  lands  in  Pennsylvania ,  adjoining  his 
own,  and  held  by  him  in  right  of  the  mother,  to  Johny  and 
says:  "i/T  John  marries,  and  has  children y  Benjapiin  is  to 
ffiakc  John  a  title  for  his  half  of  his  mother^  s  land,  which  is  a 
condition  of  this,  7ny  wilL^^  He  had  before  given  to  John 
^Hhe  improvements  on  the  farm  belonging  to  his  mother,"  and 
established  a  *^  line  of  boundary  between  them,"  (the  brothers;) 
which  allots  to  John,  with  a  very  slight  exception,  the  whole  of 
the  mother's  lands,  and  then  imposes  on  Benjamin  the  con- 
dition stated,  to  make  to  John  a  title  to  his  share  thereof.  This 
condition  is  imposed  on  Benjamin  exclusively,  who,  under  the 
general  devise,  took  all  the  testator's  land  in  Pennsylvania,  at 
least,  and  which,  as  is  in  proof,  was  f^r  the  larger  portion  of 
the  whole  properly.  But  can  this  condition,  from  its  terms, 
and  in  connection  with  its  immediate  antecedent,  be  stretched 
beyond  the  express  limitation  and  import  of  it,  to  make  to  John 
the  title  there  directed?  To  this,  by  every  sound  rule  of  con- 
struction, it  must  be  restricted;  and  so  far,  we  find  no  express 
condition  on  John  to  do  any  act  but  the  one  mutual  between 
^e  brothera,  to  preserve  the  ditch  and  fencing. 

The  testator  then  proceeds,  ^^John  to  have  the  use  of  Ben- 
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famines  half  of  his  mother's  farm,  according  to  the  above  pre- 
scribed bounds;"  and  after  recurring  for  the  third  time  for  ad- 
ditional certainly,  to  the  division  line,  he  says:  "I  make  the 
above  a  sine  qua  notiy  and  if  either  attempts  to  break  it,  is  to 
have  no  benefit  of  my  estate, but  all  to  go  to  the  one  willing  to 
fulfil."  Construed  as  a  condition  to  what  here  precedes  it,  we 
have  another  stipulation  prescribed  to  Benjamiriy  alone,  to 
leave  John  in  the  possession  of  the  mother's  property,  and  an 
obligation  on  both,  not  to  break  the  line  established  by  the  will. 
If  either  attempt  to  break  this  last  division  line,  or  Benjamin 
disturbs  the  possession  in  John  of  the  mother's  property,  he 
forfeits  all  benefit  under  the  will.  To  these  clauses  imme- 
diately following  the  first  condition,  this  sine  qua  non  must  be 
restricted.  To  extend  it  beyond,  and  apply  it  to  all  the  com- 
ponent parts  of  the  will,  would  be  to  enlarge  its  terms,  and 
make  an  intention  for  the  testator  which  is  not  expressed,  and 
cannot  even  be  fairly  implied  against  the  form  of  expression 
used  by  the  testator.  *'  To  break  tV."  Not  the  will  certainly, 
or  he  would  naturally  so  have  expressed  it;  but  the  condition 
which  is  the  antecedent  to  the  pronoun  *'  it,"  and  restricted  to 
that  by  the  construction  which  we  think  it  alone  warrants. 

If  the  general  scope  of  this  will  can  be  gratified  without  in- 
cluding the  Maryland  lands,  the  presumption  in  favor  of  the 
heir  will  prevail.  In  prescribing  this  sine  qua  7ion  condition, 
it  is  next  to  impossible  that  the  testator  could  have  had  in  his 
mind  the  iWary/anrf  property,  and  not  so  expressed  it;  and  it  is 
difiicult  to  find  a  case  raising  an  election,  where  the  property 
operated  upon  has  not  been  particularly  designated,  or  clearly 
embraced  or  referred  to  in  the  will  Bovghion  vs,  Boughion, 
2  Vez.y  /St.,  12,  is  among  the  first  cases  in  which  an  heir  at 
law  was  put  to  his  election  under  a  will  imperfectly  executed. 
But  there  the  express  condition  is  relied  upon.  And  unless 
such  condition  be  expressed,  the  heir  is  not  bound  to  confirm 
the  devise.  I  Jarman,  390.  8  Vez.  481 .  If  a  legacy  be  given 
by  a  will,  sufficient  in  its  requisites  to  pass  personal  property, 
and  which  devises  the  realty  away  from  the  heir,  to  whom  the 
legacy  is  given,  he  may  take  the  legacy  and  claim  the  estate  in 
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virtue  of  tide  by  descent.  But  if  the  legacy  be  on  the  express 
condition  annexed,  that  he  shall  confirm  the  devise^  he  cannot 
take  the  legacy  and  disaffirm  the  devise.  1  Jbrman,  377.  So 
the  will  of  an  infant  being  void  as  to  really,  raises  no  implica- 
tion, and  the  heir  may  claim  both  the  legacy  and  the  land  de- 
vised to  another  by  such  a  will.  I  Fez.,  Sr.,  27S.  Jarmany 
389.  And  so  also  with  regard  to  the  will  of  a  feme  covert. 
9  Vez.  370. 

If,  then,  there  be  no  express  condition  upon  John  to  convey 
this  Maryland  property  to  Benjamin j  we  are  not  at  liberty  to 
imply  it.  The  intention  to  make  such  a  condition,  and  raise  a 
case  of  election,  must  plainly  appear  (as  we  have  seen,)  on  the 
face  of  ihe  will.  We  must  be  sure  that  it  was  the  testator's 
intention  to  include  these  Maryland  lands  in  his  will;  and 
wherever  the  devises  rest  upon  condition,  nothing  is  to  be  left  to 
interpretation,  but  it  must  be  clearly  expressed. 

We  find  a  condition  upon  Benjaminy  that  he  should  convey 
to  John,  in  the  contingency  mentioned  of  JbAn'^  marriage,  and 
the  birth  of  a  child,  and  this  conveyance  Benjamin  has  exe- 
cuted. We  find  further,  that  the  possession  in  the  meantime, 
in  Johny  of  the  mother's  property,  and  the  acquiescence  of  both 
in  the  line  of  boundary  established  between  them,  is  another 
condition  in  the  will;  and  that  John  is  in  i)osse6sion,  and  no 
controversy  exists  about  the  lines. 

Thus  far  the  disposition  of  the  testator,  as  to  his  property  in 
Pennsylvania,  seems  to  be  gratified ;  or  if  otherwise,  it  becomes 
a  subject  of  the  consideration  of  the  proper /orw7w  in  that  State, 
and  not  in  Maryland,  Upon  a  careful  examination  we  can 
find  no  condition  that  requires  of  John  to  convey  his  interest  in 
the  Maryland  lands  to  Benjamin;  and  without  such  condition 
it  cannot  be  said,  that  a  will  otherwise  inoperative  in  this  State, 
can  impose  upon  him  an  election  here,  betw^een  the  lands  de- 
vised to  liim  in  Pennsylvania,  and  his  rightful  inheritance  ia 
this  State.  A  will  of  lands  that  is  not  executed  and  attested 
according  to  our  statutes,  can  create  no  election  as  to  lands 
here,  from  implication;  for  the  reason  given,  that  such  an  in- 
strument is  no  will  here,  and,  therefore,  inoperative.     What- 
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ever  may  be  its  construction  and  effect  in  Pennsyloaniay  it 
cannot  operate  to  divest  either  party  of  his  inheritance  here,  or 
put  him  to  his  election.  There  is  no  such  express  condition  in 
thi.«  will,  and  we  cannot,  as  before  said,  imply  it. 

Finding  nothing,  therefore,  in  this  will  of  Evans  Jones,  that 
can  impose  upon  John  a  release  of  his  claim  upon  the  lands,  or 
to  make  his  election  in  Maryland,  we  are  compelled  to  reverse 
ihe  decree  of  the  chancellor. 

DECRBB  REVERSED. 


EuzA  M.  Kiddall  vs.  William  Trimble,  Surviving  Exe- 
cutor OP  Jane  Jacob. — December,  1849. 

A  hnaband  diod  in  1809,  seized  of  real  eRtate,  of  which  his  widow  was  dow- 
able.  In  1341,  the  widow  filed  a  bill  to  recover  her  proportion  of  rents  and 
profits,  a|rain8t  the  executor  of  the  party  who  had  received  them  from  1809 
to  1S37.  No  person  bound  to  assign  dower  was  made  defendant,  and  she 
had  never  recovered  dower  at  law  or  in  equity,  and  made  no  demand  for  it 
in  this  bill.  No  demand  for  dower  had  ever  been  made  by  her,  until  1838, 
when  she  sued  at  law  for  the  same  rents  and  profits  cluimod  in  this  bill,  and 
in  that  suit  the  verdict  and  judgment  were  against  her.  No  excuse  for  this 
delay  was  given,  except  the  allegation  in  the  bill,  that  "she  was  not  ap- 
prised of  her  rights  until  after  the  death,  in  1637,  of  the  party  who  had  re- 
ceived said  rents  and  profits.  She  had,  also,  in  1839,  assigned,  by  deed,  all 
her  dower  interest  to  a  third  party.    Held  ;  that  she  could  not  recover. 

If  there  were  no  other  objection  to  it,  this  would  be  regarded  as  a  stale  demand, 
a  demand  too  recently  set  up  to  be  established  in  equity. 

If  A  widow  has  recovered  dower  at  law,  she  may  afterwards  sue  in  equity  for 
her  proportion  of  rents  and  profits.  So  if  a  widow  dies  pending  her  suit 
for  dower,  equity  will  allow  rents  and  profits  to  her  administrator. 

Bat  if  a  widow,  herself,  consents  to  take  dower  without  receiving  her  propor. 
tion  of  rents  and  profits,  she  can  never  afterwards  recover  them. 

It  would  be  difiicult  to  decree  rents  and  profits  in  this  case,  without  question, 
ing  the  correctness  of  the  decision  in  Steiger^s  AdnCr,  vs.  HilUn^  5  0»  ^ 
X,  121. 
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Appeal  from  the  Court  of  Chancery. 

The  appellant  filed  the  bill  in  this  case  on  the  2nd  of  No- 
vember 1841,  to  recover,  a  proportion  of  the  rents  and  profits 
of  certain  real  estate,  in  which  she  claimed  dower,  upon  the 
allegation  that  her  former  husband,  William  J.  Chase y  died 
seized  thereof. 

The  facts  of  the  case  charged  in  the  bill  admitted  in  the  an- 
swer, and  by  agreement  of  parlies,  are  these:  William  Jacob, 
the  grand-father  of  said  Wm,  J.  Chase,  died  on  the  15th  of 
July,  1804,  intestate,  seized  in  fee  of  the  property  in  question, 
leaving  a  widow,  Jane  Jacob,  the  testatrix  of  the  appellee,  and 
three  grand-children,  his  sole  heirs  at  law,  viz:  1st.  Said  Wil- 
liam J,  Chase,  who  died  in  1809,  having  previously,  in  1807, 
intermarried  with  the  appellant,  by  whom  he  had  one  child,  a 
daughter,  who  died  in  1819.  2nd.  Anne  Chase,  who  mar- 
ried and  died,  leaving  one  child,  now  living.  And  3rd.  Maria 
Chase,  who  married  and  died  before  the  death  of  her  brother 
William,  intestate,  and  never  having  had  issue.  After  the 
death  of  her  said  husband ,  the  appellant  intermarried  with  John 
Kiddall,  who  died  in  1816,  from  which  time  she  has  remained 
a  widow.  Jane  Jacob,  widow  of  said  William  Jacob,  entered 
into  possession  of  his  whole  estate  upon  his  death,  and  con- 
tinued until  her  death,  on  the  19lh  of  July,  1837,  taking  to  her 
own  use  the  whole  rents  and  profits  thereof,  under  the  mistaken 
idea  that  she  had  a  right  so  to  do.  under  the  will  of  her  said 
husband,  and  the  appellee  is  her  surviving  executor.  On 
the  9th  of  November,  1838,  the  appellee  instituted  in  Balti- 
more county  court  an  action  on  the  case  for  money  had  and  re^ 
ceivedy  to  recover  of  the  appellee,  as  executor  as  aforesaid,  the 
rents  and  profits  which  it  is  the  object  of  this  bill  to  recover; 
and  on  the  22nd  of  September,  1841,  upon  the  plea  of  non 
assumpsit,  the  jury,  under  the  instruction  of  the  court,  that  the 
plaintifif  was  not  entitled  to  recover,  found  a  verdict  for  defen- 
dant, upon  which  judgment  was  rendered  accordingly.  On 
the  8ih  of  April,  1839,  pending  this  suit  in  the  county  court, 
the  appellant  conveyed  by  deed,  for  the  consideration  of  $300, 
all  her  dower  interest  in  the  real  estate  of  her  former  husband. 
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the  said  William  J,  Chase,  to  Mrs.  Jane  /.  Delaroche.  The 
appellant  has  never  otherwise  made  demand  of  her  said  dower^ 
than  by  the  institution  of  said  suit  at  law,  or  the  filing  of  this 
bill.     Assets  in  the  hands  of  the  defendant  were  also  admitted. 

The  bill  alleges,  as  an  excuse  for  the  delay  in  preferring  her 
claim,  that  complainant  was  <' never  apprized  of  her  rights 
until  after  the  death  of  the  said  Jane  Jacob,  and  prays  for  an 
account  of  the  rents  and  profits  of  said  real  estate,  from  the 
death  of  said  William  J,  Chase,  in  1809,  till  the  death  of  said 
Jane  Jacob,  in  1837,  and  for  a  decree  paying  to  her  her  share 
thereof,  and  for  general  relief. 

The  appellee,  as  surviving  executor  of  said  Jane  Jacob,  was 
the  only  defendant  to  this  bill,  and  in  his  answer,  after  admit- 
ting most  of  the  facts  above  stated,  relies  upon  four  grounds  of 
defence.  1st.  That  the  complainant,  by  conveying  all  her 
dower  interest  by  the  deed  of  the  8ih  of  April,  1839,  has  trans* 
ferred  all  her  title  thereto,  and  has  no  claim  for  the  interposi- 
tion of  a  court  of  equity.  2nd.  That  the  veixlict  and  judg- 
ment at  law,  in  1841,  is  a  bar  to  the  present  claim.  3rd.  That 
complainant  having  made  no  demand  of  dower  from  the  death 
of  her  husband,  in  1809,  until  the  institution  by  her  of  the 
suit  at  law  in  November,  1838,  and  then  only  so  far  as  the  ac- 
tion thus  brought  was  concerned,  is  precluded  now  from  assert- 
ing any  such  demand.  4th.  That  the  statute  of  limitations  is 
a  bar. 

The  chancellor,  (Johnson,)  on  the  18th  of  February,  1848, 
passed  a  decree  dismissing  the  bill,  from  which  the  complainant 
appealed  to  this  court.  The  opinion  of  the  chancellor,  accom- 
panying this  decree,  is  reported  in  1  Md,  Ch.  Decisions,  142. 

The  cause  was  argued  before  Chambers,  Spence,  Maoru- 
DBB,  and  Frick,  J. 

By  Danels  and  T.  P.  Scott,  for  the  appellant,  and 
By  David  Stewart,  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 
27        V.8 
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William  X  Chase,  the  former  husband  of  the  appellant^  is 
slated  to  have  died  about  the  year  1809,  seized  in  fee  of  real 
estate  in  the  city  of  Baltimore. 

The  appellant  filed  this  bill  on  the  2nd  November,  1841, 
claiming  her  proportion  of  the  rents  and  profits  of  her  husband's 
estate,  which  descended  to  him  from  his  grand-father,  William 
Jacob,  and  which,  it  is  charged,  were  received  by  his  widow. 
Against  her  surviving  executor  the  bill  is  filed.  No  person  who 
can  assign  the  dower  is  made  a  defendant,  and  the  bill  only 
asks  that  the  rents  and  profits  be  decreed  to  her. 

To  this  claim  various  objections  have  been  made,  and  among 
the  rest,  that  the  appellant  having  assigned  her  right  of  dower 
to  a  third  person,  without  having  demanded  her  dower,  she 
cannot  claim,  in  equity,  her  share  of  the  rents  and  profits.  The 
bill  was  dismissed  by  the  chancellor. 

No  doubt  if  the  appellant  had  recovered  her  dower  at  law, 
she  might  afterwards  have  sued  in  equity  for  so  much  of  the 
rents  and  profits  as  she  was  entitled  to.  So  if  a  widow  dies 
pending  her  suit  for  dower,  a  court  of  equity  will  allow  rents 
and  profits  to  her  representatives.  But  if  she,  heraelf,  consents 
to  take  dower,  without  receiving  her  proportion  of  rents  and 
profits,  she  can  never  afterwards  recover  the  latter.  For  this 
law,  see  Sleiger  vs.  HiUetiy  5  O.  ^  /.,  121. 

At  law,  no  one,  it  is  presumed,  would  insist  that  she  could 
recover  her  proportion  of  the  rents  and  profits.  If  she  cannot 
at  law,  how  can  she  claim  them  in  equity?  ^^  There  have  been 
doubts"  says  Maddoxy  {1st  Chy.  Practice ^  242,)  ''as to  the  prin- 
ciple on  which  equity  first  interfered  in  cases  of  dower,  in  being 
a  mere  legal  demand.*^  And  all  the  writers  seem  to  suppose 
that  her  title  to  equitable  relief  is  owing  to  the  difiSculties  under 
which  the  widow  labors  at  law.  Having  thus  possessed  itself 
of  jurisdiction  in  the  case,  chancery  goes  on  to  decree  an  ac- 
count of  rents  and  profits. 

The  right  to  rents  and  profits,  or  damages  for  withholding 
dower,  is  also  a  legal  claim,  being  given  by  the  Statute  of  itfer- 
ton,  and  recoverable  at  law .  And  it  is  by  no  means  clear,  when 
chancery  first  undertook  to  decree  the  rents  and  profits,  on  what 
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ihc  equity  was  founded;  unless  as  Park,  in  his  work  on  dower, 
eh.  15,  suggests,  **  the  claira  of  arrears  involved  a  species  of  ac- 
count, and  the  court  having  thus  obtained  a  jurisdiction  of  the 
subject,  would  proceed  to  decree  complete  relief." 

A  widow,  framing  her  bill  correctly,  may  demand  in  chan- 
cery, dower  in  any  lands  of  which  her  husband  was  seized 
during  coverture,  provided  she  makes  the  demand  of  the  per- 
son who  is  bound  to  assign  that  dower  to  her.  But  no  such 
person  is  a  party  to  this  suit,  and  no  such  demand  is  made.  All 
that  she  asks  for  is,  that  her  share  of  the  rents  and  profits  be 
paid  by  the  executor  of  the  person  who,  she  alleges,  held  the 
land  until  her  death. 

If,  in  this  suit,  chancery  can  decree  rents  and  profits,  later 
rents  and  profits  maybe  claimed  in  a  subsequent  suit,  and  thus 
her  right  of  dower  will  enable  her,  and  those  claiming  under 
her,  to  treat  the  heir  as  a  tenant. 

It  will  not  be  aflSrmed  that  this  case,  and  that  of  Steiger^s 
Adm^ry  vs.  HUletiy  (5  O.  Sf  /.,  j  are  precisely  alike.  It  would 
be  difficult,  however,  to  decree  rents  and  profits  in  this  case, 
without  seeming  to  question  the  correctness  of  that  decision. 

The  complainant  in  this  case  neither  asked  for  dower,  nor 
had  established  or  obtained  her  dower  elsewhere.  It  is  possible 
that  if  she  was  to  claim  it,  and,  of  course,  made  the  person 
who  had  an  interest  in,  and  the  means  of  contesting  her  right 
of  dower,  she  might  fail  in  establishing  it.  Surely  rents  and 
profits  ought  not  to  be  decreed,  while  it  is  yet  uncertain  whether 
she  ever  had  a  right  of  dower. 

In  the  case  of  Sieiger^s  AdmWy  vs.  Hillen,  this  court  said: 
''After  the  lapse  of  twenty-five  years  from  the  inception  of  title, 
a  delay  entirely  unexplained,  and  without  any  claim  whatever 
in  the  intermediate  time  being  made,  it  would  seem  to  be  against 
policy  and  convenience  to  allow  the  commencement  of  a  con- 
troTersy  for  rents  and  profits."  In  the  case  before  us,  there 
was  an  interval  of  more  than  thirty  years  between  the  death  of 
the  husband  and  this  application.  The  husband  of  the  com- 
plainant died  in  1S09,  and  this  bill  was  not  filed  until  1841. 

The  complainant,  it  is  true,  according  to  the  paper  of  admis- 
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sioDS,  iDstituted  an  action  at  law  to  recover  these  renta;  but  ilie 
result  of  that  suit  cannot^  in  any  Way,  benefit  her  in  her  efforts 
to  recover  them  in  equity. 

Every  thing  stated  as  abore,  in  Sieiger  vs.  HUIenj  is  equally 
true  in  this  case,  except  it  be,  that  there  ''the  delay  was  en- 
tirely unexplained."  Here  we  are  told,  in  the  bill  of  com- 
plaint, ''  that  she  (the  complainant,)  never  was  apprized  of  her 
rights  till  after  the  death  of  the  said  Jane  Jacob.^^  Such  alle- 
gations are  very  usual  in  bills,  but  do  not  seem,  of  themselves, 
to  furnish  sufficient  excuse  for  unreasonable  delay  in  the  asser- 
tion of  legal  rights.  Did  it  proceed  from  her  ignorance  of  the 
right  of  a  widow  to  dower  in  lands  of  which  her  husband  was 
seized  during  the  coverture?  From  her  ignorance  of  the  per- 
sons to  whom  she  was  to  apply,  in  order  to  have  dower  assigned 
to  her?  Of  such  ignorance  as  this,  if  explicitly  stated,  she 
could  not  avail  herself,  because  the  great  object  in  selecting 
chancery  as  the  tribunal  from  which  she  is  to  obtain  relief,  is, 
that  there  she  is  supposed  to  be  ''able  to  ascertain  the  lands  out 
of  which  she  is  dowable,  and  the  persons  against  whom  to  bring 
her  writ."  But  the  conveyance  by  her  of  her  right  of  dower, 
shows  that  she  did  not  immediately  file  her  bill,  and  the  paper 
of  admissions  shows  that  she  was  seeking  relief  elsewhere. 

Jane  Jacob  died  in  1837,  more  than  six  years  before  the  filing 
of  the  bill. 

William  Jacob j  it  is  admitted,  died  seized  in  fee  of  the  land. 
Bis  widow,  then,  we  have  a  right  to  suppose,  was  entitled  to 
dower.  It  was  not  the  fault  of  Jane  Jacob,  that  the  complain* 
ant,  if  entitled  to  it,  did  not  obtain  her  dower.  Complainant's 
husband,  accordikig  to  the  paper  of  admissions,  was  entitled  to 
an  undivided  third  part  of  this  land,  and  subsequently,  upon 
the  death  of  a  sister,  to  an  undivided  moiety;  the  widow  of 
Jacob,  the  whole  time,  and  until  her  death,  having  a  right  of 
dower  therein.  The  complainant,  in  her  bill,  states  that  shc^ 
herself,  "after  the  death  of  her  husband,  intermarried  with  one 
John  KiddaUy  and  that  he  died  about  the  year  1816."  The 
rents  and  profits  to  which  his  wife  was  entitled,  he  was  autho- 
rised to  demand,  and  may  have  received,  though  the  evidence 
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of  the  payineDis  to  him,  may  not,  after  the  lapse  of  more  than 
iwenly-five  years,  be  within  the  reach  of  the  present  defendant, 
(appellee,)  who  is  not  to  be  presumed  to  have  had  any  know- 
ledge of  the  chum,  or  the  manner  in  which,  at  any  lime,  il  was 
satisfied. 

Upon  the  whole,  this  seems  to  be  what  the  law  pronounces 
to  be  a  stale  demand,  a  demand  too  recently  set  up,  to  be  es- 
tablished in  equity,  even  if  there  did  not  exist  other  objections 
to  it,  and  we  do  not  think  that  the  chancellor  erred  in  dismis- 
sing the  bill. 

DECREE   ilFFIRMED. 


William  D.  Wilson  vs.  Henry  D.  Guyton. — December, 

1849. 

The  finder  of  lost  property,  for  tho  restoration  of  which  the  ow  ner  has  of. 
fered  a  fixed  or  certain  reward,  has  a  lien  on  the  property,  and  may  retain 
possession  of  it,  if,  on  his  oflfcr  to  restore  it,  the  owner  refuses  to  pay  tbn 
reward. 

Bat,  where  the  ofier  of  the  owner  was  merely  to  pay  **  a  liberal  reward,"  it 
was  Hbld:  that  there  was  no  ground  for  the  implication  of  such  a  lion. 

The  doctrine  of  lien  is  more  favored  now  than  formerly,  and  it  is  now  recog- 
nised as  a  general  principle,  that  wherever  a  party  has,  by  his  labor  and 
skill,  improved  the  value  olf  property  placed  in  his  possession,  he  has  a  lien 
upon  it  until  paid. 

Liens  are  implied  when,  from  the  natnro  of  the  transaction,  tho  owner  of  the 
property  is  assumed  as  having  designed  to  create  them,  or  when  it  can  be 
fairly  inferred,  from  circumstances,  that  it  was  tho  understanding  that  they 
should  exist. 

The  existence  of  liens  has  been  sustained  when  they  contribnte  to  promote 
pablic  policy  and  convenience. 

Appeal  from  Harford  county  court. 

This  was  an  action  of  replevin^  instituted   by  the  appellee, 
for  the  recovery  of  a  horse  which  had  strayed  from  the  posses- 
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sion  of  the  plaintiflT^  and  had  been  taken  up  by  one  William 
H.  Pearcey  and  was  retained  by  the  defendant  as  Pearce^s 
agent.     The  plea  was  non  cepit. 

At  the  trial,  the  defendant  proved  that  the  plaintiff  was  the 
owner  of  the  horse  in  question,  and  that  having  lost  said  horse 
in  the  month  of  July,  1847,  the  plaintiff  offered  a  liberal  re- 
ward, by  advertisement,  to  any  one  who  would  take  up  said 
horse,  and  deliver  him  to  the  plaintiff;  and  that  said  Pearccy 
after  said  advertisement,  and  in  consequence  thereof,  took  up 
said  horse,  and  offered  to  deliver  him  to  the  plaintiff,  upon  said 
plaintiff's  paying  $3,  as  the  reward  for  such  taking  up.  He 
also  further  proved,  that  plaintiff  admitted  that  the  sum  of  $3 
was  a  reasonable  reward,  and  within  the  terms  of  the  advertise- 
ment, and  that  defendant  held  said  horse  at  the  time  the  writ* 
was  issued  in  this  case,  as  the  agent  of  said  Pearce.  The  de- 
fendant then  prayed  the  court  to  direct  the  jury,  *Uhat  unless 
the  plaintiff  proved,  or  offered  proof  that  he  had,  before  the 
institution  of  this  suit,  paid  the  said  $3,  the  reward  aforesaid, 
or  tendered  or  offered  to  pay  the  same,  the  said  plaintiff  is  not 
entitled  to  recover."  Which  direction  the  court  (Archer,  C. 
J.,  and  PuRViANCE,  A.  J.,)  refused  to  give,  but  instructed  the 
jury,  that  the  said  William  H.  Pearce  had  no  right  to  retain 
said  horse  till  the  said  reward  was  paid.  The  defendant  ex- 
cepted, and  the  verdict  and  judgment  being  against  him,  ap- 
pealed to  this  court. 

The  cause  was  argued  before  Dorsky,  C.  J.,  Chambers, 
Spence,  Magruder,  Martin,  and  Prick,  J. 

By  Otho  Scott,  for  the  appellant,  and 
By  H.  W.  Archer,  for  the  appellee. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

The  doctrine  of  lien  hi  more  favored  now  than  formerly;  <-<^ 
and  it  is  now  recognised  as  a  general  principle,  that  wherever 
the  party  has,  by  his  labor  or  skill,  &c.,  improved  the  value  of 
property  placed  in  bis  possession,  he  has  a  lien  upon  it  until 
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paid.  And  liens  have  been  implied  when,  from  the  nature  of 
the  transaction,  the  owner  of  the  property  is  assumed  as  having 
designed  to  create  them,  or  when  it  can  be  fairly  inferred,  from 
circumstances,  that  it  was  the  understanding  of  the  parties  that 
they  should  exist.  The  existence  of  liens  has  also  been  sus- 
tained where  they  contributed  to  promote  public  policy  and 
convenience.  If  any  article  of  personal  property  htis  been  lost, 
or  strayed  away,  or  escaped  from  its  owner,  and  he  offers  a  cer- 
tain reward,  payable  to  him  who  shall  recover  and  deliver  it 
back  to  his  possession,  it  is  but  a  just  exposition  of  his  offer, 
that  he  did  not  expect  that  he  who  had  expended  his  time  and 
money  in  the  pursuit  and  recovery  of  the  lost  or  escaped  pro- 
perty, would  restore  it  to  him,  but  upon  the  payment  of  the 
proffered  reward,  and  that  as  security  for  this,  he  was  to  remain 
in  possession  of  the  same  until  its  restoration  to  its  owner,  and 
then  the  payment  of  the  reward  was  to  be  a  simultaneous  act.  It 
is  no  forced  construction  of  his  act,  to  say  that  he  designed  to 
be  so  understood  by  him  who  should  become  entitled  to  the 
reward.  It  is,  consequently,  a  lien  created  by  contract.  It  is 
for  the  interest  of  property  holders  so  to  regard  it  It  doubles 
their  prospect  of  a  restoration  to  their  property.  To  strangers 
it  is  every  thing;  for  few,  indeed,  would  spend  their  time  and 
money,  and  incur  the  risks  incident  to  bailment,  but  from  a 
belief  in  the  existence  of  such  a  lien.  Public  convenience, 
sound  policy,  and  all  the  analogies  of  the  law,  lend  their  aid  in 
anpport  of  such  a  principle.  Nor  are  we  without  an  express 
authority  upon  this  subject.  In  Wentworth  vs.  Dat/y  3  Met- 
calfy  352,  the  supreme  court  of  Massachvsetts  decided,  **that 
a  finder  of  loQt  property,  for  the  restoration  of  which  the  owner 
has  offered  a  reward,  has  a  lien  on  the  property,  and  may  re- 
tain possession  of  it,  if,  on  his  offer  to  restore  it.  the  owner  re- 
fuses to  pay  the  reward." 

But^  in  the  case  before  us,  there  is  no  ground  for  the  impli- 
cation of  such  a  lien  from  the  compact*  of  the  parties.  There 
was  no  fixed  or  certain  reward  offered  by  the  owner,  to  be  paid 
on  the  delivery  of  his  property.  His  offer  was  to  pay  a  "  liberal 
reward."     Who  was  to  be  the  arbiter  of  the  liberality  of  the 
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offered  reward?  It  cannot  be  supposed  that  the  owner,  by  his 
offer,  designed  to  constitute  the  recoverer  of  his  property  the 
exclusive  judge  of  the  amount  to  be  paid  him  as  a  reward. 
And  it  is  equally  unreasonable  and  unjust^tosay  that  the  owner 
should  be  such  exclusive  judge.  In  the  event  of  a  difference 
between  them,  upon  the  subject,  the  arru)unt  to  be  paid  must 
be  ascertained  by  the  judgment  of  the  appropriate  judicial  tri- 
bunal. This  would  involve  the  delays  incident  to  litigation, 
and  it  would  be  a  gross  perversion  of  the  intention  of  the  owner 
to  infer,  from  his  offered  reward,  an  agreement  on  his  part,  that 
he  w  as  to  be  kept  out  of  the  possession  of  his  properly  till  all 
the  delays  of  litigation  were  exhausted.  To  the  bailee  thus  in 
possession  of  property,  such  a  lien  would  rarely  be  valuable, 
except  as  a  means  of  oppression  and  extortion;  and,  therefore^  .  ^ 

the  law  will  never  infer  its  existence  either  from  the  agree-  ^cm^ 
ment  of  the  parties,  or  in  furtherance  of  public  convenience  or 
policy. 

JUDGMENT  AFFIRMED. 


Frederick  Dawson,  and  Lambert  S.  Norwood,  vs.  Ben- 
jamin H.  Lambert,  and  Lewis  McKenzie. — December, 
1849. 

Whero  there  is  no  evidence  addaced  in  the  caaae,  upon  which  the  instruction 
asUed  for,  could  bo  based,  tlie  court  are  clearly  right  in  rejecting  such  in- 
struction. 

Where  a  draft  was  taken  and  held  by  the  plaintiffs,  as  collateral  security  for 
their  claim  on  which  they  brought  suit,  they  are  under  no  obligation  to 
surrender  or  cancel  it.  Thpy  bave  the  unquestionable  right  to  retain  it 
until  their  debt  is  discharged. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit)  instituted  by  the  appellees 
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against  the  appellants^  on  the  30th  of  September^  1846,  to  re- 
cover the  amount  due  on  the  following  account^  filed  with  the 
declaration : 

Messrs-  Dawson  and  Norwood,  in  account  with  Lambert  and 
McKenzie. 
1846. 
June  16. — ^To  invoice  775  bbls.  flour,  pr.  Victory. 

Cash,  June  13,    -        -        -        -    $2,941  62 
"    22. — Short  charge  on  invoice  of  June  16,  of 

2  cp.  bbls.,  on  409  bbk,     -        -  8  18 

"    29. — Invoice  675  bbls.  flour,  pr.  Frank, 

Cash,  June  23rd,         -        -        -      2,552  25 
Interest,  $2,941.62,  June  13,  to 

July  4,  21  days,    -        -        -    $10  29 
Interest,  $2,562.25,  June  23,  to 
July  4, 11  days,     -        -  4  68 


14  97 


$6,617  02 
Cr. 
June  16. — Our  draft  on  Talbot y  Jones  (J* 
Cfe.,  at  90  days,  from  13 
June,  due  Sept.  11-14,     $3,000  00 
Less  90  days,  discount,  45  00 


$2,955  00 
Interest,  from  16  June,  to  4  Ju- 
ly, 18  ds.,    ....  8  86 
June  27. — Our  draft,  1  d.  s.,  favor  our- 
selves,   ....   2,553  16 

$5,517  02 


Sept.  14. — To  amount  of  above  draft, 

unpaid, $3,000  00 

To  protest, 2  00 

$3,002  00 
Lambert  and  McKenzie. 

28        V.8 
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The  declaration  contains  ihe  money  counts,  the  general  in- 
debitcUus  assumpsit  counts,  including  a  count  for  sundry  mat* 
ters  properly  chargeable  in  account,  and  a  count  upon  an  ac- 
count stated.  The  plea  was  nan  asstwipsitp  upon  which  issue 
was  joined. 

At  the  trial,  the  plaintiffs  proved,  by  their  clerk,  that  early  in 
June,  1846,  Norwoody  one  of  the  defendants,  applied  to  plain* 
tiffs  to  purchase  flour  on  commission  for  defendants,  and  brought 
a  letter  of  credit  from  Talbot ^  Jones  S^  Co,y  to  draw  on  them 
for  a  sum  not  exceeding  $10,0(X);  and  that  on  the  13ih  June, 
plaintiffs  bought  seven  hundred  and  seventy-five  barrels  of  flour, 
and  on  the  same  day  drew  the  following  draft  on  said  Talboty 
Jones  (J*  Co. — 

$3,000.  Akxandriay  D.  C,  June  13,  1846. 

Ninety  days  after  date,  pay  to  the  order  of  John  Hoofy  Esq., 
cashier,  three  thousand  dollars,  value  received,  and  charge  the 
same  to  account  of  L,  S.  Norwoody  Esq. 

Lambert  and  McKenzie. 
To  Messrs.  Talbot,  Jones  <fc  Co.,  £aUi?nore. 

Endorsed — "Pay  to  the  order  of  C  C  Jameisony  Esq., 
cashier.  John  Hoof,  Cash'r.'* 

On  the  face  of  this  draft  was  written  : 
"Accepted, — Talbot,  Jones  &  Co." 

Witness  further  proved,  that  on  the  29th  June,  1846,  plain- 
tiffs purchased,  for  deferidants,  six  hundred  and  seventy-five 
barrels  of  flour,  and  on  the  same  day  wrote  them  a  letter^  io 
which  they  say: 

"  We  now  hand  account  current  of  our  transaction  up  to  4lh 
prox.,  balance  due  $2,553.16,  for  which  we  value  on  you  this 
day,  at  one  day's  sight,  in  our  own  favor." 

The  account  current,  referred  to,  is  the  same  as  that  filed  with 
the  declaration,  except  the  last  item. 

The  following  is  the  draft  referred  to  in  said  letter: 

^^$2,553.16.  Alexandriay  D.  C,  June  29, 1846. 

At  one  day's  sight,  pay  to  the  order  of  ourselves,  two  ihou- 
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sand  five  hundred  and  fifty-three  dollars  and  sixteen  cents^  value 
received^  and  chai^ge  the  same  to  account  of 

Your  ob'i  servant, 

LABfBERT  AND  McKbNZIE/' 

Messrs.  Dawson  and  Norwood,  Baltimore^ 
Endorsed — <<  Lambert  and  McKenzie." 

That  this  draft  was  accepted  and  paid  by  defendants,  at  ma- 
turity. 

The  plaintiffs  also  offered  in  evidence  a  scries  of  letters. 
The  1st,  dated  Baltimore yJxxwe  4(h,  is  from  Hancock  cmd 
Mantty  introducing  Mr,  Norwood  to  the  plaintiffs.  The  2nd, 
dated  Ballimorey\\\\\  of  June,  1846,  from  defendants  to  plain- 
tiffs, requests  the  latter  to  purchase  and  ship,  for  them,  from  2 
to  3,0«j0  barrels  of  flour.  3rd,  plaintiffs'  leUer  to  defendants, 
dated  Alexandria^  June  16th,  1846,  informs  the  latter  <Mhat 
we  have  put  on  board  of  the  schooner  *  Victory '  seven  hun- 
dred and  seventy-five  barrels  sup.  flour,  which  vessel  sails  to- 
day," and  gives  notice  of  the  drawing  of  the  draft  on  Talbot y 
Jones  Sf  Co, J  on  the  13th  inst.  The  4lh,  dated  ' Baltimore ^ 
June  18th,  1846,  from  defendants,  states  that  said  shipment  is 
satisfactory)  requests  plaintiffs  to  continue  their  purchases,  and 
informs  them  of  the  acceptance  of  the  draft  of  Talbot,  Jones 
4*  Co*  The  5(h,  from  plaintiff,  is  dated  the  same  day  as  the 
preceding,  at  Alexandria,  and  incloses  invoice  of  said  seven 
hundred  and  seventy-five  barrels,  and  says:  '^Let  us  hear  from 
you  how  far  we  shall  go,  and  limits.  We  shall  not  be  able  to 
draw  on  Messrs.  Talbot,  Jones  ^*  Co.,  at  ninety  days,  for  over 
$5,0l0,  the  balance  must  make  at  thirty  and  sixty  days.  The 
banks  are  unwilling  to  take  paper  at  ninety  days."  The  6th, 
dated  19ih  of  June,  1846,  is  from  defendants,  and  after  ac- 
knowledging receipt  of  invoice  they  say:  "We  should  like 
you  to  go  on  and  purchase,  for  us,  the  three  thousand  barrels, 
as  desired,  but  would  not  wish  the  bills  to  be  drawn  at  a  shorter 
time  than  ninety  days,  and  hope  you  may  be  able  to  arrange  it 
oo  this  time."  The  7th,  dated  June  22nd,  1846,  is  from 
plaintiffs^  and  after  noting  a  mistake  in  the  previous  invoice  of 
two  cents  per  barrel,  on  four  hundred  and  nine  barrels,  says: 
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'^  To  day  we  have  purchased^  for  you,  the  further  quantity  of 
m  hundred  barrels^  now  on  board  the  canal  boats."  The  8(h 
is  from  defendants,  dated  June  25th,  1846,  and  states  that  the 
the  error  has  been  noted  and  ^corrected,  and  that  the  further 
purchase  is  satisfactory.  The  9th,  dated  June  29th,  1846,  is 
from  plaintiffs,  inclosing  invoice  of  six  hundred  and  seventy- 
five  barrels,  and  account  current,  before  referred  to,  and  ap- 
prizes the  defendants  of  draft  upon  them  at  one  day's  sight,  for 
balance  of  $2,653.16.  The  10th  dated  June  30th,  1846,  is 
from  defendants,  and  states:  ^^  We  are  in  receipt  of  yours  of 
yesterday,  and  have  to-day  accepted  your  draft  for  $2,553.16, 
against  invoice  of  six  hundred  and  seventy-five  barrels  of  flour, 
which  you  will  please  ship  to  New  Ycrk^  at  as  low  a  freight  as 
possible."  The  11th,  dated  July  10th,  is  from  plaintiffs,  and 
incloses  bill  of  lading  of  six  hundred  and  seventy-five  barrels, 
*^  per  packet  schooner  ^ Franks*  which  sails  to-day,"  &c.  The 
1 2th,  and  last,  is  as  follows: 

Aksandrioy  Sept'r  16lb,  1846. 
Messrs.  Dawson  and  Norwood j  Baltimore  : 

Gentlemen, — Our  draft  on  Messrs.  Talbot^  Jones  ^  Co.,  of 
your  city,  drawn  on  the  13th  of  June  last,  at  ninety  days  date, 
and  due  the  14th  inst.,  for  the  sum  of  three  thousand  dollars, 
is  returned  to  us,  protested  for  non-payment,  the  same  being  for 
purchase  of  flour  on  your  account.  Vie  hold  you  accountable 
to  us  for  the  payment  of  the  same. 

Youis,  Lambert  and  McEenzie. 

The  plaintiffs  further  proved,  that  the  said  draft  on  T.^  Jones 
4*  Co,y  was  not  paid  at  maturity,  but  was  duJy  protested.  The 
plaintiffs'  clerk  further  testified,  that  said  draft  was  discounted 
by  the  Mechanics  Bank  of  Alexandria,  and  was  not  taken  up 
by  plaintiffs  until  after  its  maturity,  but  before  this  suit.  Plain- 
tiffs further  stated  that  they  held  such  draft  and  refused  to  give 
it  up  at  the  trial,  but  produced  it  as  evidence.  Plaintiffs  fur- 
ther proved,  that  the  draft  of  13th  June,  1846,  was  not  for- 
warded to  Baltimore,  where  Talbot^  Jones  Sf  Co,  resided^  pntil 
the  20th  day  of  June,  1846,  and  was  not  accepted  until  22nd 
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June,  1846,  and  that  by  the  course  of  said  mail,  plaintiffs  could 
not  receive  the  letter  from  defendants,  dated  18th  June,  1846, 
until  the  morning  of  the  19th  June,  1846,  and  that  plaintifis 
mailed  their  letter,  dated  18th  June,  1846,  on  same  day;  and 
that  at  the  time  of  the  bargain  for  the  purchase  of  the  flour, 
nothing  was  said  by  Norwood y  or  by  plainlifls,  or  either  of  them, 
that  the  acceptances  of  Talbot ^  Jones  4*  Cb.,  would  be  taken 
in  payment  of  the  flour,  or  in  extinguishment  of  all  claims 
against  Dawson  Sf  Norwood. 

The  plaintiffs  then  prayed  this  instruction:  That  if  the  jury 
find  that  the  flour  in  question  was  sold  and  delivered  by  plain- 
tifis  to  defendants,  and  that,  according  to  the  contract  between 
the  jxirties,  the  defendants  were  to  be  liable  for  said  flour,  then 
the  plaintiff's  are  entitled  to  recover;  notwithstanding  they  fur- 
ther find,  tliat  the  plaintiffs,  in  pursuance  of  a  previous  under- 
standing with  defendants,  drew  the  draft  of  the  13th  June, 
1846,  on  Talbot y  Jones  S/"  Co.,  and  the  same  was  accepted; 
provided  that  they  find  that  said  draft  was  protested  for  non-pay- 
ment, and  is  now  in  the  possession  of  the  plaintiffs. 

And  the  defendants  prayed  the  following  instructions: 

Ist.  If  the  jury  believe  that  plaintiffs  sold  and  delivered  the 
flour  in  question  to  Dawson  and  Norwood^  for  the  diaft  drawn 
by  them  on  Talbot ^  Jones  Sf  Co.,  and  that  so  soon  as  they 
drew  the  same,  had  it  discounted  at  a  bank  in  Alexandria^  or 
elsewhere,  and  did  not  come  into  possession  thereof,  until  after 
its  maturity. 

2nd.  If  the  jury  find  that  the  plaintiffs  sold  to  defendants  the 
property  sought  to  be  recovered  in  this  case,  and  received  in 
payment  thereof,  the  draft,  aforesaid,  on  Talbot^  Jones  6f  Co., 
then  plaintiffs  cannot  recover  of  said  Dawson  and  Norwood 
until  it  shall  be  delivered  up,  to  be  cancelled. 

Which  prayer  of  the  plaintiffs  the  court  (Le  Grand,  J.,) 
granted,  and  rejected  both  of  defendants  prayers.  Whereupon 
the  defendant  excepted,  and  the  verdict  and  judgment  being 
against  bim^  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  O.  J.,  Chambers, 
Spence,  Magruder,  Martin,  and  Frick,  J. 
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Glenx,  for  the  appellants. 

The  plaintiffs'  prayer  is  defective  in  essential  particulars: 
Ist.  That  the  question  whether  notice  \o  Dawson  and  Nor- 
wood of  such  protest  was  given  in  reasonable  time,  is  not  sub- 
nnitted  to  (he  jury;  and  2nd.  That  the  prayer  nowhere  asks 
the  jury  to  find  that  any  demand  of  payment  was  made  of 
Talboty  Jones  (^  Co. 

There  is  no  event  in  which  defendants  can  be  liable  in  a 
higher  sense  than  as  endorsers  of  this  note;  and  if  they  were 
endorsers,  the  plaintiffs  must  prove: — 1st.  A  demand  of  pay- 
ment on  Talbot^  Jones  S^  Co.  on  the  day  (he  draft  fell  due; 
2nd.  A  notice  of  non-payment  sent  to  the  endorser,  by  a  party 
interested,  in  a  reasonable  time  after  such  demand  made,  and 
refusal  of  payment. 

The  only  evidence  of  a  demand  is  this:  ^'That  said  draft 
was  not  paid  at  maturity."  Now,  this  is  true  of  every  draft, 
though  not  presented  at  all. 

2nd.  It  is  not  asked  of  the  jury  to  find  thai  Dawson  and 
Norwood  received  notice  after  dishonor  of  the  bill  in  any  rea- 
sonable time,  and  beside  which  there  is  no  evidence  that  any 
notice  was  ever  sent  them. 

Again,  it  appears  this  draft  was  parted  with  by  plaintiffs; 
being  discounted  for  them,  and  not  recovered  by  them  till  after 
its  maturity.  Now  in  Glenn  and  Smith,  2  G.  ^  J.,  509,  (he 
chief  justice  says:  "The  acceptance  of  a  note  or  bill  of  a  third 
person  for  a  pre-existing  debt,  is  a  payment  if  the  creditor  parts 
with  it."  One  of  the  cases  cited  was  11  Gill  and  Johnson y 
416,  in  which  Chief  Justice  Archer  says:  '*The  notes  are  not 
an  extinguishment  of  a  debt,  and  need  not  be  produced;"  but 
be  speaks  in  reference  to  that  case,  which  was  not  an  action 
for  goods  sold  and  delivered,  but  an  action  for  a  deceit,  in  giv- 
ing a  party  a  false  credit  where  the  production  of  notes  was  of 
no  importance  to  defendant  whatever;  and  the  chief  justice 
also  says,  that  where  notes  are  given  by  the  purchaser,  said 
notes  must  be  produced  for  his  security. 

Beside  this^  the  evidence  all  shows  that  defendants  were  not 
to  be  liable  for  this  draft  or  the  flour.     It  is  drawn  by  plaintiSTs 
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on  Talbot y  Jones  Sf*  Co,y  in  pursuance  of  a  leKer  of  credit  to 
Lambert  S.  Norwood.  The  draft  is  drawn  on  Talbot y  Jones 
6i*  Co.,  and  they  are  directed  to  charge  that  amount  (o  Norwood 
alone.  If  Dawson  and  Nonrood  are  liable  to  plaintiffs^  they 
are  liable  to  Jones  also^  and  thus  a  double  responsibility  arises 
from  one  transaciion.  The  prayer  is  therefore  defective  for 
this  reason. 

In  the  next  place,  the  court  rejected  the  defendants'  prayer, 
asking,  that  before  plaintiffs  can  recover  on  their  original  con- 
tract, they  shall  surrender  the  draft  which  they  hold.  What 
is  the  result?  Plaintiffs  have  two  securities  for  the  same  debt, 
where  certainly  but  one  was  intended  to  be  given.  If  defend- 
ants had  been  drawers  of  the  drafl,  and  plaintiffs  had  attempted 
to  recover  under  the  original  cause  of  action,  they  could  only  do 
so  by  surrendering  at  the  trial  the  bill  or  note  to  be  cancelled. 

In  Glenn  vs.  Smithy  page  508,  Buchanan,  C  /,,  says: 
"Acceptance  by  a  creditor  of  debtor's  note  for  an  antecedent 
simple  contract  debt,  does  not  extinguish  the  original  debt  if 
the  note  remains  in  the  hands  of  the  creditor  unpaid,  and  he 
can  produce  it  to  be  cancelled,  or  shew  it  lost.  But  he  will 
not  be  permitted  to  recover. on  the  original  cause  of  action,  un- 
less he  can  shew  it  lest,  or  prodicces  it  at  the  trial  to  be  can- 
celled.^ ^  In  6  Harris  and  Johnson,  170,  Judge  Stephens 
says,  "the  note  of  a  third  person  does  not  extinguish  a  simple 
contract  debt,  but  he  must  produce  it  at  the  trial  to  be  can- 
celled;" and  he  further  proceeds  to  say,  "that  where  the  deal- 
ings shew  the  credit  given  to  one  alone  with  a  knowledge  of 
the  other  parties,  you  cannot  turn  round  when  you  find  you 
have  misplaced  your  confidence  and  look  to  a  different  person 
for  payment,  whom  you  declined  to  take  in  the  first  instance." 

In  2  Crill,  462,  this  court  determined  a  receipt  less  strong 
than  the  one  at  bar  to  be  a  payments  5  Johnson,  73,  in  Tobey 
vs.  Barber yihe  court  say,  "taking  debtor's  note,  or  that  of  a 
third  party ,  is  not  payment  unless  so  agreed;  but  plaintiff  must 
return  it  when  dishonored,  to  recover  on  original  considera- 
tion," putting  both  cases  on  the  same  footing. 

Chitty  on  Bills,  edition  of  1842  y  page  180,  in  notes  where 
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the  whole  of  the  American  cases  are  collected,  sums  up  the 
rule  to  be:  '*The  acceptance  of  a  negotiable  note  on  account 
of  a  prior  debt,  is  so  far  evidence  of  satisfaction,  that  no  recov- 
ery can  be  had  for  such  debt,  without  producing  the  note  and 
cancelling  it;  and  this  applies  as  well  to  nole  of  debtor  as  of 
third  persons;  and  with  reference  to  note  of  third  persons, 
plaintiff  must  show  he  was  guilty  of  no  laches." 

8  Cotoeny  77,  Hughes  vs.  Whellery  sanctions  (he  same  doc- 
trine of  cancelling  the  note  to  recover  on  the  original  cause  of 
action. 

The  principle  of  all  these  cases  is,  that  plaintiffs  can  have 
but  one  string  to  tlieir  bow:  they  cannot  hold  JoneSy  and  thus 
diminish  Dawson  and  Norwood* s  estate,  and  hold  them  also. 
This  note  is  or  is  not  a  payment,  at  plaintiffs'  option:  if  they 
say  it  is  not,  they  must  return  it  to  the  parties  upon  whom  they 
want  to  fix  a  debt.  There  is  no  evidence  to  show  it  was  re- 
ceived as  collateral  security;  not  a  word  of  the  kind:  the  letters, 
the  accounts,  show  it  was  received  in  payment  and  not  as  collate- 
ral ;  the  word  or  idea  is  not  suggested  in  any  part  of  the  inter- 
course of  the  parties,  and  the  court  cannot  intend  or  imagine  it. 

R.  J.  Brent,  for  the  appellees. 

It  will  be  observed,  that  the  defendants'  letter  of  18th  June, 
asserts  falsely  that  the  draft  on  Talboty  Jones  Sf  Co.  had  been 
duly  honoured  on  presentation,  when,  in  fact,  it  had  not  been 
sent  on  by  the  Mechanics  Bank  of  Alexandria ^  who  bad  dis- 
counted it.  And  it  will  be  further  observed,  that  plaintiffs' 
letter  of  18th  June,  showing  that  the  vessel  with  the  flour  bad 
sailed,  was  written  and  mailed  on  that  day,  before  they  could 
have  known  that  the  draft  on  Jones  ^  Co.  was  accepted,  thus 
clearly  evincing  that  they  shipped  this  flour  on  the  credit  and 
liability  of  defendants. 

It  will  thus  appear  that  the  accounts,  as  uniformly  made 
out,  charge  the  defendants  as  ihe  parties  responsible:  that  there 
was  but  one  draft  on  Talboty  Jones  Sf  Co.y  the  next  being  on 
defendants;  that  the  plaintiffs  blended  both  of  these  shipments 
in  one  account  against  the  defendai)(s,  who  recognised  its  cor- 
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redness  at  the  time^  and  paid  the  draft  on  them  for  part  of  the 
account.  That  there  is  no  distinction  in  the  evidence  between 
the  two  shipments,  save  in  the  fact,  that  for  the  first,  plaintiffs 
drew  a  draft  on  Talbot,  Jones  ^  Co.yOn  account  of  L,  S. 
Norwood,  as  the  draft  shows.  And  finally,  that  there  is  no 
privity  shown  between  plaintiffs  and  Talbot,  Jones  Sf^  Co.  as 
contracting  parties,  until  the  acceptance  of  the  draft  on  22nd 
June,  1846,  prior  to  which  the  shipment  was  made,  for  the 
letter  of  credit  given  by  Talbot,  Jones  Sf  Co.  was  to  Norwood, 
and  could  not  be  said  to  authorise  any  one  els^  to  draw  on 
Talbot,  Jones,  if  Co, 

The  substance  of  the  transaction  therefore  is  this^  that  the 
defendants  employed  plaintiffs  to  buy  flour  for  their  account, 
and  to  give  themselves  credit^  showed  the  letter  of  credit  held 
by  them.  That  the  plaintiffs,  for  the  first  shipment  on  account 
of  defendants,  drew  the  draft  on  Talbot,  Janes  Sf  Co,  on  account 
of  Norwood,  and  doubtless  by  his  request^  he  undertaking  to 
procure  Jones^  acceptance. 

But  this  acceptance  was  never  taken  in  salisfiaction;  and  so 
far  from  evidence  to  establish  such  a  defence,  all  the  facts 
negative  the  theory. 

When  the  flour  was  bought  and  shipped,  defendants  had 
given  absolutely  nothing  to  plaintiffs.  On  whose  credit  then 
could  the  flour  have  been  shif^d  but  the  defendants?  Could 
it  be  that  plaintiffs  shipped  the  flour  on  the  16th  June,  on  tlie 
credit  of  Janes,  who  had  then  contracted  no  obligation  with 
them?    And  who,  in  fact,  did  not  accept  until  22nd  June. 

If,  therefore,  it  is  obvious  that  the  flour  was  shipped  by 
plaintiffs  on  the  16th  June,  and  sent  away  before  they  had 
heard,  or  could  have  heard,  of  Joties*  acceptance,  is  it  not  con- 
clusive to  show  that  the  shipment  was  on  the  credit  of  defend- 
ants? so  understood  and  regarded  always  by  both  parties  in 
their  correspondence. 

Jones^  acceplance,  when  afterwards  obtained,  was  therefore 
but  collateral  security,  a  mere  credit  when  paid,  as  the  account 
current  shows. 

The  questions  on  the  prayer  of  plaintiffs  are  simply  these: 
29        V.8 
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^'If  the  jury  believe  that  (he  flour  was  sold,  and  delivered  by 
plaintiffs  to  defendants,  (a  pure  question  of  fact,)  and  that 
according  to  the  contract  between  the  parties,  the  defendnnts 
were  to  be  liable  for  saidjlovr,  then  the  plaintiffs  are  entitled 
to  recover,  notwithstanding"  the  other  facts. 

The  whole  evidence  being  parol,  it  was  the  province  of  the 
jury  to  find  the  contract  between  the  parties,  and  the  prayer  is 
based  on  the  assumption,  simply,  that  if  the  jury  find  the  sah 
and  delivery i  and  that  defendants  were  to  be  liable  by  their 
contract i  then  the  plaintiffs  must  recover. 

Observe  that  the  prayer  does  not  leave  it  to  the  jury  to  say, 
what  constitutes  a  liability,  but  only  if  they  find  that  by  the 
contract,  defendants  were  to  be  liable^  meaning  evidently  that  if 
credit  was  given  to  defendants ^  &c.,  then  plaintiffs  roust  re* 
cover  upon  the  sale  and  delivery. 

To  whom  credit  was  given,  is  a  question  for  the  jury.  See 
7  Har.  ^  John.,  391,  case  of  Elder  vs.   Wajfield. 

And  so  who  was  intended  or  meant  to  be  liable  by  a  parol 
contract,  is  equally  a  question  of  fact.  1  Crreenleaf  Ev.,sec. 
277,  Note  1. 

But  if  it  were  a  question  of  law  and  fact,  a  mixed  question, 
this  prayer  only  assumes,  that  ^^if  the  jury  finds  the  deTendants 
were  to  be  liable,^^  of  which  liability  there  was  abundant  evi- 
dence for  the  consideration  of  the  jury.     6  G.  ^  J,,  63. 

If  right  in  this  view,  then  it  follows  that  the  right  to  re- 
cover, was  a  corroUary  from  the  premises,  provided  the  jury 
find  the  draft  was  protested,  and  was  in  possession  of  plaintiffs, 
unless  indeed,  the  surrender  of  the  draft  to  be  cancelled  was 
necessary,  as  set  out  in  defendants'  prayer,  which  we  deny  ; 
because,  if  drawn  and  accepted  as  collateral,  we  have  a  right 
to  retain  it  until  paid  our  debt,  and  no  prejudice  can  result  to 
defendants  by  a  double  recovery,  inasmuch  as  on  the  trial  the 
draft  was  in  our  possession,  overdue  and  dishonored. 

There  must  be  a  clear  agreement  to  take  the  acceptance  of  a 
third  party,  as  absolute  payment.  Johnson  vs.  Weed.  9 
John.,  310.  Glenn  vs.  Smith,  2  G.^J.y  493.  7  Har.  4* 
John.,  17. 


m 


Digitized  by 


Google 


OP  MARYLAND.  28T 


Dawion  and  Norwood,  vt.  Lambert  and  McKenzie.~1849. 

To  show  that  it  is  not  necessary  to  cancel  the  acceptance. 
See  Wyman  vs,  Bae,  11  G.  (^  /.,  416. 

Tiie  prayers  of  the  defendani  were  refused  rightfully,  if 
these  views  are  correct ;  and,  moreover,  are  so  worded  as  to 
amount  to  one  prayer,  containing  propositions  inconsistent  with 
each  other  :  for  instance,  that  if  the  draft  was  received  in  pay- 
ment, then  it  must  be  surrendered. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

After  a  careful  examination  of  tlie  facts  detailed  in  this  bill 
of  exception,  we  think  it  clear,  that  there  was  testimony  from 
which  the  jury  could  find  that  the  draft  of  the  13ih  June, 
1846;  was  drawn  by  the  plaintiflT,  and  held  by  them  after  its 
acceptance  by  Talbot  and  Jones,  as  collateral  security  for  the 
payment  of  the  flour  sold  and  delivered  by  them  to  the  de- 
fendants. And  that  there  was  no  evidence  adduced  in  the 
cause  from  which  the  jury  could  infer,  that  the  draft  in 
question  was  drawn  by  the  plaintifls,  in  full  satisfaction  of  the 
claim  sought  to  be  recovered,  or  that  they  stipulated  by  their 
contract,  with  respect  to  this  flour,  that  they  would  look  to 
Talbot  and  Jones  for  payment,  and  not  to  the  defendants,  as 
the  responsible  parties. 

Upon  this  ground,  the  court  below  was  correct  in  granting 
the  plaintiffs'  prayer,  and  in  rejecting  the  prayers  of  the  de- 
fendants. 

With  respect  to  the  law,  in  a  case  like  this,  there  can  be  no 
controversy.  The  correctness  of  the  rulings  of  the  court  be- 
low upon  the  points  raised  by  the  prayers,  depends  exclusively 
upon  the  question,  whether  there  was  testimony  from  which 
the  jury  could  find  that  the  draft  of  the  13(h  of  June,  was 
drawn  and  held  by  the  plaintiffs,  as  absolute  payment  for  the 
flour  sold  and  delivered  by  them  to  the  defendants?  We  think 
there  was  no  such  testimony. 

The  draft  appears  to  have  been  duly  protested  for  non-pay- 
ment. It  was  subsequently  taken  up  by  the  plaintiffs,  and 
was  in  their  possession  at  the  trial.  And  assuming  that  it  was 
held  by  them  as  collateral  security  for  their  claim,  of  which 
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Ihere  was  certainly  evidence  for  the  jury^  they  were  under  no 
obligation  to  surrender  or  cancel  it.  They  had  the  unquestion- 
able right  to  retain  it  until  their  debt  was  discharged. 

JUDGMENT  AFFIRMED. 


Neptune  Insurance  Company,  Garnishee,  vs,  Francis  S. 
MoNTELL,  Administrator  of  George  Huguler. — De- 
cember, 1849. 

The  3rd  section  of  the  act  of  1834,  ch.  79,  proridin^  that  no  transfer  or  as- 
si^ment  of  any  **  lands,  tenements,  hereditaments,  goodst  or  chattels,  or 
credits,"  shall  avail  aj^ainst  an  attachment,  unless  recorded  before  the  issa. 
ing  thereof,  comprehends  ckoteg  in  action. 

The  act  of  1847,  ch.  107,  repealing  the  said  section  of  the  act  of  1834,  can.» 
not  have  the  effect  to  give  validity  to  unrecorded  assignments  made  before 
the  passage  of  such  repealing  act.  « 

An  instruction  that  there  "are  circumstances  of  suspicion  relative  to  the 
fairness  of  certain  papers  offered  by  the  defendant,  which,  if  said  papers 
were  fairly  executed,  the  defendant  might  explain ;  and,  from  the  want  of 
such  explanatory  evidence,  the  jury  may  find  said  papers  were  not  fairly 
executed,"  was  hold  erroneous,  because  it  instructed  the  jury  that  they  must 
believe  the  testimony  relative  to  the  circumstances  of  suspicion,  and  leaves 
them  in  ignorance  of  what  those  circumstances  are, 

A  party  cannot  complain  of  the  granting  of  an  instruction  by  which  he  is 
not  injured,  even  though  it  may  be  erroneous. 

In  cases  of  an  equal  division  of  the  court,  the  jury  are  still  to  give  a  true  ver. 
diet,  and  are  precisely  in  the  same  situation  in  which  they  would  have  been 
if  no  instruction  had  been  applied  for  on  either  side. 

The  usual  practice  in  cases  of  an  equal  division  of  the  court,  is  for  each  parly 
to  ask  for  instructions,  and  to  except  to  the  refusal  to  grant  them,  occa- 
sioned by  the  equal  division. 

Appeal  from  Bcdtimore  county  court. 

This  was  a  proceeding  by  attachment,  on  warrant  instituted 
originally  by  the  intestate  of  the  appellee^  on  the  16th  of  Oo- 
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tober,  1840,  to  recover  the  sum  of  $3;177.20;  alleged  to  be  due 
him  by  Moses  J.  Moses. 

The  plaintiff^  in  his  affidavit  before  the  justice  who  issued 
the  warrant,  swears  that  a  certain  Moses  J.  MoseSy  not  being  a 
citizen  of  the  State  of  Maryland,  is  justly  and  bona  fide  in- 
debted unto  him,  the  said  George  Hughlerj  in  the  sum  of 
$3,177.20,  over  and  above  all  discounts,  and  that  the  said  Moses 
J.  Moses  is  not  a  citizen  of  the  State  of  Maryland, 

The  voucher  produced  was  the  record  of  a  judgment  re- 
covered at  Nassau,  in  the  island  of  New  Promdence,  one  of 
the  Bahama  islands,  on  the  5th  of  May,  |.840,  by  said  Hughler 
against  said  Moses,  for  JSQ21  Os.  lOd.  damages,  and  ^40  IBs. 
6d.  costs.  The  short  note  upon  which  the  capias  was  issued, 
18  as  follows: 

^^  George  Hughler  against  Moses  J.  Moses.  Action  of  05- 
sutnpsii  in  Baltimore  county  court.  This  suit  is  instituted  to  re- 
cover the  sum  of  $3,177.20,  due  and  owing  to  the  plaintiff,  for 
money  had  and  received  by  the  defendant,  to  and  for  the  use 
of  said  plaintiff,  and  for  a  like  sum  paid,  laid  out  and  expended 
by  plaintiff  for  the  defendant,  and  for  a  like  sum  by  the  plain- 
tiff lent  and  advanced  to  the  defendant,  and  for  a  like  sum  for 
goods  sold  and  delivered  by  plaintiff  to  the  defendant,  and  for 
a  like  sum  due  and  owing  by  defendant  to  plaintiff,  on  an  ac- 
count stated." 

The  attachment  was  laid  in  the  hands  of  the  appellant,  who 
appeared  and  pleaded  non  assumpsit  and  nulla  bona  of  defen- 
dant, in  its  hands.     Upon  which  pleas  issues  were  joined. 

The  garnishee  then  moved  to  quash  the  attachment,  because, 
in  the  short  note  filed  with  his  attachment,  the  amount  of  the 
jdaintiff 's  claim  is  not  sufficiently  set  out  in  words  and  figures, 
at  length  or  otherwise;  and  further,  because,  in  the  affidavit 
filed,  upon  which  the  attachment  has  issued,  the  claim  is  upon 
a  record  of  the  judgment  alone,  and  in  the  short  note  the  claim 
IS  stated  to  be  in  assumpsit,  for  money  had  and  received,  &c.; 
but  the  court  (Magruder  and  Purviance,  J.,)  overruled  this 
motion. 

At  the  trial;  the  i^intiff  offered  in  evidence  the  record  filed 
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with  ihe  altachment,  admitted  to  be  considered  as  duly  proved, 
and  proved  that,  at  the  time  said  judgment  was  rendered,  the 
value  of  a  pound  currency  of  the  Bahama  islands,  was  $4.80, 
and  that  plaintiff  was  a  citizen  of  the  United  Slates j  residing 
in  New  York. 

The  defendants  then  gave  in  evidence  the  following  letters 
and  assignments,  the  handwriting  of  the  different  parties  to 
which  were  admitted  to  be  genuine: 

**  Charleston^  April  29lh,  1840. 
Messrs.  Clark  and  KeUogg,  Baltimore : 

Gendemen: — The  enclosed  I  have  had  some  time  in  my 
possession ,  and  I  now  forward  them  to  you.  The  order  on  the 
company,  in  your  favor,  you  may  as  well  lodge  with  them,  and 
I  should  like  you  to  accept  the  order  in  my  favor,  '  payable 
when  in  funds,'  and  return  the  same  to  me.  It  may  be  as  well 
to  say  nothing  to  the  underwriters  about  the  transfer  of  the  claim 
to  me^  and  let  the  suit  go  on  in  the  name  commenced. 

Your  obedient  servant, 

L.  J.  Moses." 

"The  Neptune  Insurance  Company,  Baltimore,  Maryland, 
will  please  pay  the  amount  of  my  claim  against  them,  to  Messrs. 
Clark  and  Kellogg,  for  the  loss  of  the  schooner  Meridian, 
cargo,  freight,  &c.  M.  J.  Moses. 

Witness,  Isaac  J.  Moses, 
Nassau,  N,  P.,  November  25th,  1839." 

*^ Messrs.  Clark  and  Kellogg,  Baltimore  : 

Gentlemen: — When  received,  please  pay  the  amount  you 
may  receive  from  the  Neptune  Insurance  Company,  for  my 
claim  against  them,  for  loss  of  the  schooner  Mendian,  cargo, 
freight,  &c.,  to  Mr.  L.  J.  Moses,  or  order,  of  Charleston^  S. 
C,  which  I  transfer  to  him  this  day,  for  value  received. 

(Signed,)         M.  J.  Moses. 
Witness,  (Signed,)  I.  J.  Moses, 

Nassau,  N.  P.,  Nov.  25ih,  1839." 

'^Baltimore,  May  18th,  1840. — ^Payable  when  in  funds.    . 
(Signed,)         Clak  and  Kellogg.!' 
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And  also  offered  in  evidence  two  policies  of  insurance  made 
by  the  Neptuve  Insurance  Company^  the  garnishee  in  ihis 
case,  insuring  said  Clark  and  Kellogg ^  on  account  of  whom 
it  may  concern,  the  schooner  MerifJiau^  from  NassaUy  N.  P., 
to  Baltimore y  \o  the  amount  of  $2,00(),  and  freight  to  the 
amount  of  8600,  and  proved  that  the  same  were,  by  the  Messrs. 
Clark  and  Kellogg,  put  into  the  hands  of  John  Glenn  j  attorney 
at  law,  for  adjustment,  in  April,  1840;  that  the  losses  intended 
to  be  covered  by  snid  policies,  were  disputed,  and  (hat  suits 
were  brought  thereon,  to  the  November  term  of  the  circuit  court 
of  the  Untied  Stoics y  for  the  Maryland  district. 

The  defendants  then  moved  the  court  to  instruct  the  jury, 
that  if  they  believed  the  evidence  offered  in  this  cause,  the 
]:daintiff  is  not  entitled  to  recover,  because : 

Ist.  He  has  not,  either  in  his  affidavit  or  elsewhere,  averred 
that  the  amount  for  which  the  judgment  was  rendered,  is  equiva- 
lent to  the  amount  charged  by  him  in  his  attachment,  or  equiv- 
alent to  any  other  sum  of  money  of  the  United  States. 

2nd.  That  he  has  not  shewn  that  the  court,  before  which 
the  judgment,  as  is  alleged,  was  rendered,  had  jurisdiction  of 
the  subject  matter  decided  upon  by  said  court. 

3rd.  That  there  is  a  variance  between  the  short  note  filed, 
and  the  evidence  adduced  by  the  plaintiff. 

4th.  That  (he  short  note  should  have  been  drawn  specially 
upon  the  judgment. 

5ih.  That  the  record  filed,  does  not  correspond  with  the  de- 
scription thereof  in  (he  affidavit  filed  by  plaintiff,  upon  which 
the  attachment  was  issued. 

6ih.  That  if  the  jury  believe  the  assignment,  as  given  in  evi- 
dence, was  made  and  accepted  at  the  time  it  dears  date,  then 
plaintiffs  cannot  recover. 

All  which  prayers  the  court  refused  to  grant,  and  the  defen- 
dant excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  assessed  (he 
damages  at  $3,633.62.  The  defendant  then  moved  for  a  new 
trials  and  arrest  of  judgment,  because  the  verdict  was  rendered 
for  a  larger  sum  than  claimed  by  the  plaintiff,  and  because  in- 
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terest  was  calculated  upon  the  amount  of  the  attachment;  and^ 
as  an  additional  reason  for  a  new  trial,  (he  garnishee  states, 
that  the  only  claim  or  debt  due  by  the  garnishee,  is  a  debt 
upon  which  the  said  Moses  had  instituted  suit  in  the  circuit 
court  of  the  United  States,  for  the  Maryland  district,  before 
this  attachment  ivas  issued,  and  in  which  case  judgment  has 
been  rendered  against  said  garnishee.  The  court  overruled 
this  motion,  and  entered  judgment  of  condemnation  on  the 
attachment,  for  said  sum  and  costs. 

The  defendant  appealed,  and  the  Court  of  Appeals,  at  June 
term,  1844,  reversed  the  judgment,  and  remanded  the  cause 
under  a  procedendo. 

Under  this  writ  the  cause  was  again  tried  in  the  county  court, 
in  May,  1847.  Hvghler  having  died  in  the  mean  time,  ad- 
ministration on  his  estate  was  granted  to  Montell,  the  appellee. 

Before  this  second  trial,  the  following  amended  short  note 
was  filed  by  the  plaintiff: 

**  Action  on  the  case.  In  Baltimore  county  court. — ^This 
suit  is  instituted  to  recover  the  sum  of  $3,177.20,  due  and 
owing  by  the  defendant  to  the  plaintiff,  on  a  judgment  recovered 
in  an  action  of  assumpsit  by  said  plaintiff,  George  Hughler, 
against  said  defendant,  in  the  general  court  at  Nassau,  in  the 
island  of  Nexo  Providence,  one  of  the  Bahama  islands,  on  the 
6th  day  of  May,  1840,  at  Easter  term  of  said  court,  and  also 
to  recover  a  like  sum  promised  by  said  defendant  to  be  paid  to 
said  Hughler,  as  being  due  to  him  by  said  Moses,  in  and  upon 
said  judgment,  and  also  to  recover  a  like  sum  of  $3,177.20,  due 
and  owing  by  said  defendant,  Moses,  to  the  said  plaintiff,  on  a 
judgment  recovered  in  an  action  of  assumpsit  by  said  plaintiff^ 
Hugfder,  against  said  Moses,  in  the  general  court  of  the  Bahama 
islands,  at  Na^au,  in  the  island  of  New  Providence,  one  of 
said  Bahama  islands,  on  the  5th  day  of  May,  1840,  at  Easter 
term  of  said  court,  and  for  a  like  sum  promised  by  said  defen- 
dant to  be  paid  to  said  Hughler,  as  being  due  to  him  by  said 
defendant,  in  and  upon  said  last  named  judgment." 

The  pleas  and  issues  were  same  as  in  former  trial. 

At  the  trial,  the  plaintiff  offered  the  same  evidence  as  at  the 
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preceding  trials  and  also  that  it  is  admitted  that  the  garnishees 
bad,  at  the  time  of  laying  said  attachment  in  their  hands^  and 
now  have,  sufficient  funds  to  cover  the  plaintiff's  claim,  pro- 
vided it  is  established. 

The  defendant  then  gave  the  same  evidence  as  before,  and, 
in  addition,  the  following  letters,  the  handwriting  of  the  differ- 
ent parties  to  which  was  admitted: 

Charlestariy  Oct.  3rd,  1840. 
John  Glenn  J  Esq. ,  Attorney  at  LaWy  Baltimore: — 

Dear  Sir: — I  shall  be  pleased  to  have  you  inform  me  when 
the  case  of  M.  J.  Moses  against  the  Neptune  Insurance  Com- 
pany ^  will  come  on  in  the  United  States  court,  and  request 
you  will  get  ready  any  commissions  you  require  to  be  sent  to 
Nassau,  and  send  them  to  Messrs-  R.  W,  Brown  and  Sons, 
Wilmington,  N.  C,  to  be  forwarded  to  Mr.  Anderson,  attorney 
general  at  Nassau,  N.  P.,  by  first  vessel,  as  a  vessel  will  be 
dispatched  from  Wilmitigton  for  Nassau,  in  the  course  of  ten 
or  twelve  days,  therefore  it  will  be  necessary  to  get  your  papers 
ready  immediately,  to  be  dispatched  by  that  vessel,  in  the  event 
of  there  being  no  opportunity  at  Baltimore  to  send  them  direct 
to  Nassau.  I  shall  be  in  Baltimore  at  the  time  of  the  trial 
coming  on,  and  shall  be  prepared  to  arrange  with  you  for  con- 
ducting this  suit.  Please  stale  whether  any  papers,  beside  what 
you  or  Messrs.  Clark  and  Kellogg  have,  be  necessary,  so  that 
I  can  obtain  them.  The  captain  of  the  Meridian  lives  at 
Nassau.     Very  respectfully,  your  ob't  servH, 

L.  J.  Mosfis, 
At  South-western  Railroad  Bank, 
C/iorleston,  S.  C. 

An  early  reply  is  solicited. — L.  J.  M. 

Charleston,  16-18  May,  1840. 
Gentlemen:— 1  addressed  you,  on  the  29th  ulto.,  and  en- 
closed an  important  document,  without  receiving  any  acknow- 
ledgment from  you.     Please  inform  me  whether  such  letter, 
30        V.8 
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with  its  cDclosure,  has  ever  reached  you.    Your  imtDcdiate at- 
tention will  much  oblige  your  obedient  servant, 

L.  J.  M08B8, 
At  the  South-western  Railroad  Bank. 
To  Messrs.  Clark  and  Kellogo, 
BaUitnarey  Md. 

Baltimore,  May  18lh,  1840. 
Afr.  L.  J.  Moaesy  Esq.,  Charleston : 

Dear  Sir: — We  received,  some  time  since,  your's  of  29th  of 
April,  and  to-day  we  have  your  letter  of  18(h  inst.  Our  attor- 
neyi  Mr.  Glenn,  has  been  too  unwell  to  attend  to  business, 
and,  therefore,  no  progress  has  been  made  in  your  case.  We 
annex  a  copy  of  a  note  which  he  received  from  the  under- 
writers, by  which  you  will  |)erceive  they  withdraw  all  offers  of 
compromise.  They  seemed  dieposed  to  contest  every  inch  of 
ground,  and,  we  think  it  probable,  will  endeavor  to  show, 
among  other  things,  that  the  vessel  was  unseaworthy,  from 
want  of  sufficient  equipment,  or  of  a  properly  qualified  crew. 
As  soon  as  we  shall  have  seen  Mr.  Glenn,  we  will  write  you 
further.  We  think  you  should  endeavor  to  get  possession  of 
the  bals.  left  at  Nassau.  We  enclose  our  acceptance  of  Mr. 
M.  J.  Moses^  order  on  us,  payable  when  in  funds. 
Your  obedient  servants, 

Clark  and  Kellogg. 

Evidence  was  also  offered  in  relation  to  the  lioj^ajidts  of  the 
transfer  of  his  claim  against  the  garnishees,  by  M.  J.  Moses  to 
L.  J.  Moses,  of  the  25th  of  November,  1839,  and  of  other 
matters  which  it  is  unnecessary  to  state* 

The  jrfaintiff  then  further  gave  in  evidence  three  short  copies 
of  the  judgments  in  the  suits  on  said  policies  of  insurance  in 
the  circuit  court  of  the  United  States,  and  orders  to  enter  the 
same  for  the  use  of  L.  J.  Moses,  dated  September,  1842. 
And  proved,  that  in  1839^  and  1840,  it  took  from  three  to  four 
days  for  the  mail  to  come  from  Charleston,  S.  C,  to  BaUi- 
more,  and  that  the  voyage  from  Nassau  to  said  Charleston^ 
was  usually  made  in  four,  jQve  or  six  days^  and  that  from  Nassau 
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to  Baliimare,  was  usually  from  eight  to  ten  days.     Whereupon^ 
the  plaintiff  submitted  the  following  prayers: 

1  St.  That  the  orders  offered  in  evidence,  of  the  26ih  Novem- 
ber, 1839,  not  having  been  recorded  before  the  issuing  of  the 
attachment  in  this  case^  are  no  bar  thereto^  under  the  net  of 
Maryland^  of  1834,  ch.  79,  sec.  3. 

2nd.  That  even  if  the  said  orders  are  not  a  bar,  for  the  rea* 
son  stated  in  the  1st  prayer,  they  are  not,  unless  the  jury  find 
that  they  were  given  bona  Jidcy  and  for  a  valuable  considera- 
tion. 

3rd.  That  the  said  papers,  of  the  26ih  November,  1839,  did 
not  transfer  the  funds  attached,  at  the  time  the  aUachment  was 
laid,  independent  of  the  act  aforesaid,  and  independent  of  the 
hcna  fides  of  such  papers. 

And  the  defendant  submitted  the  following  prayer: 

That  if  they  find  the  transfer  offered  in  evidence  by  the  de- 
fendant, to  have  been  executed  by  Moses  J.  Moses ,  it  \s  prima 
facie  fair,  and  to  invalidate  it,  it  is  incumbent  on  the  plaintiff 
to  satisfy  the  jury,  from  the  evidence  in  the  cause,  that  it  was 
fraudulently  made. 

The  plaintiff  then  offered  his  4th  prayer: 

4th.  If  the  jury  find,  from  the  evidence  of  the  defendant,  that 
there  are  circumstances  of  suspicion  in  relation  to  the  fairness 
of  the  papers  of  the  20th  November,  1 839,  which,  if  the  said 
papers  were  fairly  executed,  the  defendant  might  explain,  that 
then,  for  the  want  of  such  explanatory  evidence,  the  jury  may 
find  that  said  papers  were  not  fairly  executed,  notwithstanding 
the  prayer  of  defendant. 

And  the  court  (Archer,  C.  J.,  and  Lb  Grand,  A.  J.,) 
granted  the  2nd  and  4th  prayers  of  the  plaintiff,  and  the  prayer 
of  the  defendant,  and  rejected  the  3rd  prayer  of  the  plaintiff, 
aod,  being  divided  in  opinion  on  the  1st  prayer  of  the  plaintiff, 
refused  to  give  the  instruction  as  therein  prayed  for. 

To  the  granting  of  which  2nd  and  4lh  prayers  of  the  plain- 
tiflT,  the  defendant  excepted^  and  to  the  refusal  of  his  1st  and 
3rd  prayeiB  the  phtintiff  excepted. 

After  the  instructions  in  the  aforegoing  exception  were  given 
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by  the  court;  and  the  plaintiff's  counsel  had  addressed  to  the 
jury  the  opening  speech  on  the  evidence,  the  counsel  for  the 
defendant,  in  addressing  the  jury,  asserted  and  insisted,  that 
the  refusal  by  the  court  to  grant  the  plaintiff's  said  first  prayer, 
amounted  to  an  instruction  in  this  case,  that  the  act  of  1834, 
ch.  79,  referred  to  in  said  prayer,  did  not  apply  to  this  case. 
Whereupon  he  was  interrupted  by  the  counsel  of  the  plaintiff, 
who  denied  that  such  was  the  legal  effect  of  said  refusal. 
Whereupon  the  defendant's  counsel  offered  to  the  court  the 
three  following  prayers: 

1st.  If  the  jury  find,  from  the  evidence,  that  the  transfer 
offered  by  the  defendant  was  executed  by  Moses  J,  Moses  to 
L.  J.  Moses,  bona  fidej  and  for  a  fair  and  valuable  considera- 
tion, that  the  same  is  not  covered  by  the  provisions  of  the  act 
of  1834,  ch.  79. 

2nd.  And  even  if  within  the  provisions  of  the  said  act,  that 
the  same  having  been  repealed,  said  transfer  is  valid  and  good. 

3rd.  That  the  court  having  divided  on  the  first  of  the  plain- 
tiff's prayers,  and  on  the  defendant's  first  prayer,  and  excep- 
tions thereto  having  been  taken  by  both  plaintiff  and  defendant, 
the  question  therein  stated,  and  thereby  presented,  is  withdrawn 
from  the  consideration  of  the  jury. 

Which  second  and  third  prayers  the  court  rejected,  and  being 
divided  in  opinion  on  the  first,  refused  to  give  the  instruction 
therein  prayed  for;  to  which  refusal  to  grant  said  prayers,  the 
defendants  excepted,  and  the  verdict  and  judgment  being 
against  them,  they  appealed  to  this  court. 

The  cause  was  ai^ued  before  Dorset,  C.  J.,  Chambers^ 
Spence,  Magruder,  Martin^  and  Prick,  J. 

By  Glenn  and  Nelsop^,  for  the  appellants,  and 

By  R.  Johnson  and  John  J.  LloVd,  for  the  appellee. 

The  points  made  in  argument  were  the  same  as  the  propo- 
sitions contained  in  the  prayers  offered  by  the  respective  parties. 

The  3rd  sec.  of  the  act  of  1834,  ch.  79,  repealed  by  the  act 
of  1847,  ch.  107,  is  as  follows: 
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^^And  be  it  enacied,  that  where  any  attachment;  as  aforesaid^ 
shall  hereafter  be  levied  or  laid  upon  any  lands,  tenements, 
hereditaments,  goods,  or  chattelsj  or  credits,  of  a  non-resident 
defendant  or  defendants,  no  conveyance,  transfer  or  assignment 
of  any  such  lands,  tenements^  hereditaments,  goods,  or  chattels, 
or  credits,  shall  have  any  effect  against  such  attachment,  unless 
the  same  shall  have  been  recorded  in  the  office  of  the  clerk  of 
the  county  in  which  such  attachment  shall  have  issued,  before 
the  time  of  such  issuing." 

Magrdder,  J.,  delivered  the  opinion  of  this  court. 

In  this  case  an  attachment  was  laid  by  a  creditor  of  the  de- 
fendant, in  the  hands  of  a  person  who  certainly  had  been  in- 
debted to  the  defendant.  It  is  said  that  the  defendant,  pre- 
viously to  the  issuing  of  this  attachment,  had  transferred  this 
claim  to  another  person.  There  is,  however,  no  proof  of  any 
such  assignment  or  transfer  being  recorded. 

The  only  question  is,  whether  the  terms  used  in  the  act  of 
1834,  comprehend  choses  in  action  ?  This  question,  we  think, 
was  decided  by  this  court  in  a  case  on  the  Eastern  Shorfiy 
(Masset/  vs.  Hesson  and  Hanlan^)  decided  June  term.  18^6. 
The  garnishee  was  indebted  to  the  defendant  on  an  award 
which  the  latter  had  assigned  previously  to  the  attachment  being 
issued,  but  the  assignment  was  not  recorded,  and  because  it 
was  not  recorded,  the  court  decided,  that  the  claim  could  be 
attached.  We  think,  therefore,  that  the  court  below  ought  to 
have  decided  this  question  in  favor  of  the  plaintiff  there. 

We  think  that  the  court  below  erred  in  saying  to  the  jury, 
*'  that  there  are  circumstances  of  suspicion  in  relation  to  the  fair- 
ness of  the  papers  offered  by  the  defendant,  of  25th  November, 
1839,  which,  if  the  said  papers  were  fairly  executed,  the  defen- 
dant might  explain,  and  for  the  want  of  such  explanatory  evi- 
dence, the  jury  may  find  the  said  papers  were  not  fairly  exe- 
cuted." This  seems  to  instruct  the  jury,  that  they  must  believe 
the  testimony  relative  to  the  circumstances  of  suspicion,  and 
leaves  them  in  ignorance  of  what  are  those  suspicious  circum- 
stances. 
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The  decision  of  this  courts  however,  upon  the  fcrmer  pointy 
renders  this  instruction  of  no  importance.  The  appellant  can- 
not complain  of  it,  because,  by  it,  he  was  not  injured.  When  . 
it  is  settled  that  the  assignment,  whether  bona  fide  or  not,  is  of 
no  effect  in  the  trial  of  the  issue,  it  is  immaterial  whether  it  was 
fairly  executed  or  not. 

Upon  the  first  question,  relative  to  the  validity  of  the  trans- 
fer, or  the  necessity  of  recording  it,  the  court  below  was  equally 
divided,  and  the  effect  of  such  equal  division  is  to  be  ascer- 
tained. 

The  defendant  contended,  that  the  question  was  withdrawn 
from  the  consideration  of  the  jury.  If  so,  how  were  the  jury 
to  render  a  verdict?  What  disposition  was  to  be  made  of  the 
case?  In  the  United  States^  courts,  when  an  equal  division 
takes  place,  the  trial  stops  until  the  opinion  of  the  Supreme 
Court  can  be  had.  But  we  have  no  such  provision  in  Maryland. 
The  jury  are  still  to  give  a  true  verdict,  and  are  precisely  in  the 
situation  in  which  they  would  have  been,  if  the  counsel  on  both 
sides  had  declined  applying  to  the  court  for  any  instruction. 

The  usual  course  in  some  of  the  courts  of  Marylmidy  is  for 
the  party  who  asks  the  instruction,  which  is  refused,  to  take  his 
exception,  and  then  the  other  party  may  ask  the  court  to  in- 
struct the  jury  that  the  law  is  otherwise  than  as  suggested  by 
his  adversary.  The  equal  division  of  the  court  gives  to  him  an 
opportunity,  also,  of  taking  an  exception^  and  of  obtaining  a 
reversal  of  the  judgment,  if  the  court  erred,  and  he  was  injured 
by  their  error  in  refusing  to  give  his  instruction.  In  the  case 
of  Smith  vs.  OUmor,  AH.  ^  J.,}  77,  either  party,  without  a 
second  prayer,  may  except.     See  4  Oilly  209. 

This  court  has  already  decided,  in  the  case  of  Massej/j  before 
alluded  to,  and,  indeed,  in  other  cases,  that  the  repeal  of  the 
act  of  1834,  had  not  the  effect  of  giving  validity  to  assignments 
of  this  description,  before  its  repeal. 

JUDGMENT  AFFIRMBD. 

DoRSBY,  C.  J.>  dissented* 
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AsHTON  Alexander  and  Sarah  R.  Alexander^  vs.  Mar- 
garet Walter,  Ann  M,  Walter,  Geo.  K,  Waj^ter, 
AND  others.  Lessee. 

To  make  a  jadgment  by  default  in  an  action  of  ejectment,  a  bar  to  a  lease, 
and  conclusiTO  upon  the  rigiite  of  tho  tenant,  under  the  statute  of  4  Oeo. 
S,  eh.  28,  it  iQnst  clearly  appear  that  the  court  rendering  the  judgment, 
designed  to  exercise  the  power  conferred  by  tiie  statute;  the  affidavit  of  the 
plaintiff,  required  by  that  statute,  must  be  filed  during  the  term  at  which 
the  judgment  was  rendered. 

The  owner  of  a  leasehold  interest  in  a  lot  of  ground,  in  )811,  doyised  it  by 
will  to  the  appellees,  the  children  of  his  daughter  Af,  with  difroctions  that 
W,  the  hnsband  of  If,  should  receire  the  rent  thereof.  The  roForsion 
in  fee  of  the  same  lot  in  1814,  became  vested  in  S  R  Mt  one  of  the  ap- 
pellants.  W  took  possession  and  paid  the  ground  rent  to  ^  A  Af,  up  to 
March  1819,  when  he  led  the  property.  About  one  year  after  this,  S  R 
JIf,  rented  the  lot  to  one  Smith,  against  whom,  in  1823,  the  rent  being  in 
arrear,  she  brought  an  action  of  ejectment,  in  which,  judgment  by  defkolt 
was  rendered  against  the  casual  ejector,  in  March  of  the  same  year,  and  in 
February  1834,  the  affidavit  of  the  plaintiff  required  under  the  statute  of 
4  Oeo,  2,  was  filed  in  tho  caso.  In  1841,  the  appellees,  who  had  now  at- 
tained  age,  brought  ejectment  against  the  appellants  in  possession  of  the 
premises.  HtUi :  that  the  proceedings  in  the  ejectment  against  Smitht 
do  not  estop  the  appellants  from  denying  W*t  possession  of  the  premises 
at  the  time  that  ejectment  wa^  brought. 

W  cot  being  a  party  to  the  suit  against  Smith,  and  having  no  privity  or  connec- 
tion with  tho  latter,  who  was  the  immediate  tenant  oT  S  RJ\i,  but  claiming 
the  lot  under  the  original  lease,  there  would  be  no  mutuality  in  making  the 
proceedings  in  that  case  an  estoppel  to  the  appellants  in  this. 

As  the  appellants  could  not  rely  upon  the  recovery  in  the  ejectment  against 
Smith,  as  a  bar  to  the  right  of  the  appellees  to  recover  in  this  suit,  the  rule 
of  reciprocity  upon  which  the  doctrine  of  estoppels  stands,  forbids  the  lat- 
ter from  using  the  same  recovery  as  an  estoppel  to  the  former. 

Estoppels  must  be  reciprocal  and  bind  both  parties.  They  operate  only  on 
parties  and  privies  in  blood  or  estate,  and  can  be  used  neither  by  nor 
against  strangers. 

As  between  the  appellant  and  Smith,  the  former  would  be  estopped  from 
denying  the  statement  in  the  affidavit  of  S  H  iif,  filed  in  the  ejectment 
case  against  the  latter,  but  W,  the  father  of  the  appellees,  and  who  was 
directed  to  receive  the  rents  of  the  lot,  was  a  stranger  to  that  suit,  and  did 
not  act  upon,  nor  was  he  misled,  injured,  or  deceived  by  the  admission  in 
that  affidavit,  it  cannot,  therefore,  operate  as  aa  estoppel  in  fatt,  to  pre- 
clude the  appellants  from  showing  in  this  oase  that  they  took  possession 
frior  lolho  lime  vhen  the  ejootment  jn  that  case  was  brought. 
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Estoppels  in  paiSf  cannot  be  pleaded,  but  are  given  in  evidonee  to  ihe  jary, 
and  under  the  direction  of  the  court,  may  operate  as  effectoally  as  techni- 
cal estoppels. 

As  a  general  rule,  a  parly  will  be  precluded  from  denying  bis  own  acts  or 
admissions,  which  were  expressly  designed  to  influence  the  conduct  of 
another,  and  did  so  influence  it,  and  when  such  denial  will  operate  to  the 
injury  of  the  latter;  but  as  to  third  persons,  he  is  not  bound,  but  may  show 
that  such  admissions  were  mistaken  or  untrue. 

The  doctrine  of  estoppels  in  pais,  stands  upon  the  broad  grounds  of  public 
policy  and  good  faith :  it  is  interposed  to  prevent  injustice,  and  to  guard 
against  fraud,  by  denying  to  a  party  the  right  to  repudiate  his  admissions 
when  they  have  been  acted  upon  by  persons  to  whom  they  were  directed, 
and  whose  conduct  they  were  intended  to  influence. 

The  rule  in  New  York,  that  a  possession  of  fourteen  years  is  the  period  from 
which  a  regular  re-entry  at  common  law  for  the  non-payment  of  rent,  may 
bo  presumed,  is  entirely  arbitrary,  and  not  sustained  by  authority  or  analo. 
gy,  and  cannot  receive  the  assent  of  this  court. 

Where  a  lease  contains  a  clause  of  re-entry  for  non-payment  of  rent,  twenty 
years  uninterrupted,  exclusive,  notorious  and  adversary  possession  of  the 
lessor,  and  those  claiming  under  him,  will,  in  analogy  to  the  statute  of 
limitationfl,  warrant  the  presumption  of  a  regular  re-entry  at  common  law. 

But  a  prayer  which  omits  to  present  the  question  of  adversary  possession,  as 
a  fact  to  be  found  by  the  jury,  will  be  defective. 

From  analogy  to  the  statute  of  limitations  and  the  doctrine  of  presumptions 
as  applied  to  land,  a  possession  for  a  less  period  than  twenty  years,  is  not 
sufficient  to  warrant  the  presumption  of  a  regular  re-entry  at  common  law 
for  the  non-payment  of  the  rent  reserved  by  the  lease. 

The  mere  docket  entry  in  an  ejectment  case  of  < 'agreed,**  not  followed  by  a 
judgment  dismissing  the  suit,  cannot  have  the  effect  to  extinguish  the 
legal  title  of  the  plaintiff  in  the  land  for  which  the  ejectment  was  brought ; 
the  deduction  to  bo  drawn  from  it  is,  that  each  party  retired  from  the  liti- 
gation,  leaving  their  rights  precisely  as  they  stood  before  the  suit  was 
begun. 

The  deed  of  the  collector  of  the  city  of  Baltimore,  conveying  to  the  pur. 
chaser,  property  sold  under  the  act  of  1816,  ch.  171,  is  evidence  of  the 
factum  of  the  sale ;  the  right  to  convey  is  implied  from  the  power  to  sell. 

But  this  deed  is  not  evidence  of  the  regularity  of  the  proceedings  preceding 
the  sale,  and  out  of  which  the  power  to  sell  arose. 

The  power  to  sell,  vested  in  the  collector  by  the  act  of  1816,  ch.  171,  is  a 
naked  power,  specially  conferred  by  statute,  under  proceedings  ex  parte  ia 
character,  and  the  purchaser  who  claims  under  such  power,  must  show 
affirmatively  and  positively  the  regularity  of  the  proceedings  out  of  which 
it  grew,  and  the  existence  of  all  the  prerequisites  upon  which  its  lawful 
exercise  depended. 

A  notice  of  sale  under  the  3rd  section  of  the  act  of  1616,  ch.  171,  which 
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describes  the  property  as  "a  lot  belongu)^  to  IV,  situated  on  the  east  side  of 
South  street,  assessed  with  damages  to  the  sum  of  $6.72,*'  without  desig- 
nating its  dimensions,  on  the  particular  part  of  the  street  on  which  it  is 
located,  by  reference  to  a  plat  or  otherwis<«,  is  too  vague  and  uncertain  in 
its  terras,  and  is  a  fatal  objection  to  the  validity  of  the  sale. 
The  advertisement  roust  describe  the  property  so  definitely  and  precisely  as 
that  purchasers  may,  without  dificulty,  estimate  its  value. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  ejeciment,  instituted  by  the  lessee  of 
the  appellees,  on  the  I9th  of  April,  1841,  for  a  lot  of  land 
situated  on  the  east  side  of  SWA  street,  in  the  city  of  Bahi- 
more,  particularly  described  in  the  declaration. 

The  tenants  in  possession,  the  appellants,  appeared  and 
pleaded  nori  culy  on  which  issue  was  joined. 

Upon  the  first  trial  of  this  case,  the  verdict  under  certain  in- 
structions by  the  court  was  for  the  defendants,  the  present  appel- 
lants, and  from  the  judgment  thereon  rendered,  the  plaintiffs, 
the  present  appellees,  appealed,  and  at  December  term  1844, 
(he  Court  of  Appeals  reversed  the  judgment  and  awarded  a 
procedendo.     The  report  of  this  appeal  is  in  2  GiUy  204. 

The  trial  under  i)xt  procedendo  was  had  at  May  term  1847. 
At  this  uial,  the  plaintiff  to  prove  the  issue  on  his  part,  proved 
that  Daniel  Bowley^  who  is  admitted  to  have  been  at  the  time, 
seized  in  fee  of  the  lot  of  land  in  controversy,  executed  a  lease 
thereof  to  one  Solomon  Ettingy  dated  the  2l8t  of  December, 
1798.  This  lease  was  for  ninety-nine  years,  renewable  forever, 
resei-ving  the  yearly  rent  of  $100,  payable  to  the  lessor,  his 
heirs,  and  assigns,  on  the  Ist  of  May  in  each  year,  and  con- 
tained a  clause  of  re-entry  for  the  non-payment  of  the  rent. 

The  plaintiff  then  proved  that  this  lease  by  several  mesne 
conveyances  become  vested  in  George  G.  KtauSf  who  died 
in  November,  1811,  having  first  duly  executed  his  will,  which 
contained  the  following  devise  of  the  lot  in  question  : 

"//em. — I  give  to  the  children  of  my  oldest  daughter,  Mar- 
garet Walter  J  the  brick  warehouse  in  South  street,  with  its 
appurtenances  thereon,  during  the  residue  of  the  term  original- 
ly letten,  with  the  benefit  of  renewal  forever,  subject  to  the 
31         V.8 
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yearly  rent  reserved  thereon.  The  rent  thereof,  my  son-in- 
law,  Philip  Walter,  shall  receive,  as  soon  as  he  and  ray 
daughter  Margaret  keep  house  for  themselves,  and  not  sooner.  * ' 

And  further  proved  that  Margaret  Walter  and  her  husband 
Philip  Walter^  named  in  said  will,  survived  the  testator,  but 
died  before  this  suit  was  instituted,  and  that  the  lessors  of  the 
plaintiff,  are  the  children  of  said  Margaret  and  Philip. 

And  the  defendants  on  their  part  proved,  that  the  said  Daniel 
Bowly  conveyed  to  John  Merryman,  the  reversion  in  fee  of 
said  ground,  by  deed,  duly  executed  on  the  15th  of  August, 
1S06  ;  and  that  by  devise  under  the  will  of  said  John  Merry- 
many  duly  proved  and  admitted  to  record,  said  reversion  be- 
came vested  in  the  defendant  Sarah  Rogers  Alexander ,  on  the 
23idof  February,  1814. 

And  further  read  in  evidence  the  deposition  of  John  Merry- 
many  taken  before  a  justice  of  the  peace  by  consent  of  parties^ 
subject  to  all  exceptions  as  to  the  effect  of  the  testimony. 

"That  deponent  is  a  brother  of  Sarah  Alexander y\9\{t  of 
the  defendant,  Ashton  Alexander,  and  knows  the  lot  in  con- 
troveray,  the  reversion  of  which,  John  Merrymanj  deponent's 
father,  had  acquired,  it  being  leased  to  George  Kraus  ;  that 
the  ground  rent  was,  after  his  father's  death,  the  property  of 
said  Sarah;  that  Kraus  paid  the  ground  rent  to  deponent's 
father,  and  afterwards  to  said  Sarah,  until  said  Kravs^  death, 
after  which,  Philip  Walter,  who  married  Kravs^  daughter, 
took  possession  of  the  ground,  and  paid  the  ground  rent  for 
some /years,  the  last  payment  he  made  was  up  to  1st  May, 
1819.  Soon  afterwards,  Philip  Walter  moved  from  the 
property,  and  the  house  was  shut  up  and  no  tenant  in  it,  and 
continued  so  for  upwards  of  a  year.  Deponent,  for  his  sis- 
ter, (Sarah,)  then  rented  out  the  property  to  one  Horton, 
who  remained  in  the  property  upwards  of  a  year,  and  at  length 
moved  away,  and  then  the  property  remained  unoccupied  about 
a  year,  and  then  deponent  rented  it  to  a  Mr,  Smith.  Depo- 
nent received  from  Horton  and  Smith,  about  $190  for  his 
sister,  and  paid  for  her  all  the  taxes :  county  taxes  back  to  1819^ 
the  city  taxes  beginning  in  1820  or  1821^  not  later  than  1821. 
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Smiih  was  not  in  the  property  more  than  three  months,  he  left 
it,  deponent  thinks,  in  the  year  1822.  After  Smith  went,  de- 
ponent rented  the  property  for  bis  sister,  to  SheUman  and 
Swain  y  and  they  occupied  it  until  Dr.  Alexander  married  his 
sister,  and  then  deponent's  agency  ceased.  No  ground  rent 
paid  to  his  sister  after  1st  of  May,  1819." 

And  further  to  prove  the  issue  on  their  part,  the  defendants 
read  in  evidence,  by  consent,  the  act  of  1816,  ch.  171,  en- 
titled, "An  act  authorising  the  connecting  of  Water  street 
with  King  Georges  street  at  Jones^  fails,  in  the  city  of  J5a/- 
/tmore." 

The  1st  section  of  this  act  authorises  and  requires  the  city 
commissioners  of  Baltimore^  "to  alter  and  extend  the  lines  of 
Water  street  from  Wardeji  street  to  Jones^  falls,  and  to  alter 
and  extend  the  lines  of  Kifig  Georges  street  to  said  falls,  in 
such  manner  as  shall  be  found  most  suitable  for  erecting  a 
bridge  over  said  falls,  thereby  aflbrding  a  convenient  passage 
from  one  of  those  streets  into  the  other3  and  to  make  and  re- 
turn a  plat  of  such  alterations  and  extensions  to  the  register  of 
the  city." 

The  2nd  section  authorises  and  requires  the  mayor  of  said 
city  "to  appoint  five  suitable  persons  as  assessors,  to  value  and 
assess  the  damages  which  may  be  sustained  by  any  person  or 
persons,  by  the  altering  and  extending  said  streets,"  and  to  ap- 
portion such  damages  to  and  amongst  the  owners  of  property, 
who  in  their  judgment,  shall  be  benefited  thereby." 

The  3rd  section  authorises  and  requires  the  city  collector  "to 
collect  the  damages  to  be  apportioned  as  aforesaid  from  the 
several  persons  chargeable  therewith,  in  the  like  manner  as 
public  taxes  of  the  city,  or  by  sale  of  the  property,  or  so  much 
thereof  as  may  be  necessary  therefor,  on  which  such  damages 
may  be  assessed,  if  the  owner  or  owners  shall  neglect  or  refuse 
to  discharge  the  same;  first  giving  at  least  thirty  days'  notice, 
\n  Iwo  or  more  newspapers  published  in  the  city  of  Baltimore j 
of  the  time  and  place  of  such  sale." 

And  further  offered  in  evidence  the  plat  returned  agreeably 
to  the  said  act  by  the  city  commissioners  of  Baltimore,  and 
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Che  appointment  thereupon  of  asgessors  conformably  to  said 
act,  who  proceeded  to  execute  the  duties  assigned  them;  and 
read  in  evidence  the  said  proceedings,  which,  so  far  as  the  lot 
in  controversy  is  concerned,  state  the  assessment  of  it  as 
follows  :    "East  side  South  street,  Philip  Walter,  $6.72." 

That  portion  of  the  original  plat  returned  as  above,  which 
contained  the  location  of  the  lot  in  dispute,  had  been  torn  off 
and  lost. 

And  the  defendants  to  prove  a  sale  for  satisfying  the  assess- 
ment of  the  piece  of  ground  claimed  in  this  cause  under  the 
said  act,  and  due  notice  of  said  sale,  read  in  evidence  the  fol- 
lowing notice  of  sale : 

"In  pursuance  of  the  act  of  Assembly  for  connecting  Waier 
street  with  King  Georges  street,  at  Jones^  falls. 

Notice  is  hereby  given,  that  on  Tuesday,  the  25th  day  of 
July  next,  at  the  auction  room  of  Messrs.  Van  Wyck  and  Mor- 
gan, will  be  offered  for  sale  for  cash  to  the  highest  bidder,  (in 
default  of  the  payment  of  the  sums  with  which  they  are  re- 
spectively charged,  and  cost  of  advertising,)  the  following  lots 
of  ground  with  their  improvements^  or  so  much  thereof  as 
may  be  necessary,  which  have  been  assessed  to  the  persons 
whose  names  are  set  opposite  thereto,  viz  : 

Lot  on  east  side  SoxUh  street,  $6.72,  Philip  Walter, ^^ 
&c.,  &c.  "Thomas  Rogers,  Cdlector." 

''Baltimore,  June  23rd,  1820." 

And  proved  that  the  same  was  published  for  thirty  days  be- 
fore said  sale,  in  two  daily  newspapers  published  in  the  said 
city.  And  further  read  in  evidence  the  deed  of  said  Thomas 
Rogers,  as  collector  aforesaid,  dated  16th  of  October,  1820,  and 
conveying  to  Philip  Reigart,  the  lot  in  question.  This  deed 
recites  the  proceedings  of  the  assessors  under  the  aforesaid  act 
of  Assembly,  and  the  sale  of  this  lot  in  pursuance  thereof  to 
Reigart,  for  the  sum  of  $60.  They  also  offered  in  evidence  a 
deed  from  said  Reigart,  the  purchaser,  conveying  said  lot  to 
the  defendant  Sarah,  on  the  1st  of  October,  1847. 

And  the  plaintiffs  then  further  to  prove  the  issue  on  their 
part,  offered  in  evidence,  (subject  to  all  objection  on  the  part  of 
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the  defendaate  to  ihe  effect  (hereof,)  a  lecord  of  proceedings 
in  Baltimore  county  court,  being  an  action  commenced  by 
Sarah  R,  Merryman^s  Lessee^  against  Isaac  J,  Smithy  on 
the  17th  of  March  1823,  for  the  lot  of  ground  in  contro- 
versy. The  sheriff  returned  the  copy  of  the  declaration, 
"copy  set  up  on  the  premises  17th  of  March,  1823."  A  judg- 
ment by  default  at  March  term  1823,  was  rendered  against  the 
casual  ejector.  The  day  of  the  demise  was  1st  January,  1816. 
On  the  12th  of  February,  1824,  the  affidavit  of  the  lessor  of 
the  plaintiff,  recited  in  the  opinion,  was  filed  in  the  cause,  and 
on  the  same  day,  the  plaintiff  sued  out  a  writ  of  hab.  fac. 
pos.y  under  which  possession  was  given  on  the  24th  of  Febru- 
ary, 1824. 

And  also,  (subject  to  objection  as  aforesaid,)  read  in  evi- 
dence a  record  of  proceedings  in  ejectment,  being  an  action 
commenced  by  the  said  Phillip  ReigarVs  Lessee^  against 
PltUip  Walter y  on  the  2nd  of  November,  1820,  for  the  lot  in 
question.  The  demise  laid  in  the  declaration,  is  on  the  26th 
of  October,  1820,  and  the  return  of  the  sheriff  is,  "copy  set 
up  on  the  premises  the  I5th  day  of  March,  1821."  Walter y 
the  defendant  and  tenant  in  possession,  appeared  and  pleaded 
non  cul>  The  cause  was  then  continued  from  term  to  term, 
until  June,  1824,  when  the  following  docket  entry  was  made 
in  the  cause.     "Agreed,  10th  of  June,  1824." 

And  also  proved,  that  the  defendants  in  the  former  trial  in 
this  court,  offered  in  evidence  on  their  part,  the  said  proceed- 
ings in  the  case  of  Sarah  R.  Merryman  against  Smithy  it 
being  admitted  that  said  Sarah  is  the  present  defendant,  Sarah 
Rogers  Alexander y  wife  of  the  defendant  Ashton. 

And  thereupon  the  plaintiff  prayed  of  the  court  the  follow- 
ing instruction  to  the  jury. 

That  the  proceedings  in  ejectment,  in  Mern/man^s  LesseCy 
vs.  Smithy  estop  the  defendant  from  denying  the  possession 
of  Waltery  of  the  premises  in  question,  at  the  time  when  such 
ejectment  was  brought. 

The  defendants  prayed  the  court  to  direct  the  jury,  that — 

1st.  If  they  shall  find  that  the  defendant,  Sarah,  entered 
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inlo  possession  of  the  premises  described  in  the  lease  from 
Daniel  Bowley  to  Solomon  Etting,  by  renting  them  out,  as 
stated  in  the  testimony,  and  that  there  was  under  the  lease  in 
evidence,  one  year's  rent  in  arrear  when  the  possession  was  so 
taken,  and  that  she  and  her  husband,  Ashton  Alexander ,  have 
so  thenceforth  kept  the  said  possession,  and  were,  and  had  been. 
80  in  possession  for  more  than  twenty  years  before  the  bringing 
of  this  action  ;  and  that  the  plaintiffs  claim  title  under  the  lease 
of  Daniel  Bowley y  read  in  evidence;  then,  that  the  defendant 
Sarah  became,  by  devise  from  John  Merryinany  the  owner  in 
fee  of  the  reversion  of  said  Daniel  Bowley ^  arising  on  said 
lease;  and  that  said  reversion  was  vested  in  her,  at. the  time  of 
her  taking  possession  in  manner  aforesaid,  at  and  before  the 
rent  aforesaid,  became  as  aforesaid,  in  arrear,  then  the  plaintiffs 
are  not  en  tided  to  recover. 

2nd.  If  the  jury  shall  find  that  the  defendant,  Sarah,  en- 
tered into  possession  in  manner  as  stated  in  the  aforegoing 
prayer,  and  that  she  and  her  said  husband  have  thenceforth 
continually  held  said  possession;  and  had  so  held  it  more  than 
fourteen  years,  when  this  suit  was  instituted;  and  if  they  shall 
find  the  other  matters  set  forth  in  the  above  prayer;  the  plain- 
tiffs are  not  entitled  to  recover. 

3rd.  if  the  jury  shall  find  the  passing  of  the  act  of  Assem- 
bly in  relation  to  Water  street,  read  in  evidence,  and  that  all 
the  proceedings  thereunder,  as  given  in  evidence,  took  place, 
and  that  thirty  days'  notice  of  the  sale  of  the  property  assessed, 
as  to  Philip  Walter,  in  said  proceedings,  took  place,  and  that 
said  property  was  the  property  claimed  by  the  plaintiffs  in  this 
case;  and  that  a  sale  did  accordingly  take  place  of  said  proper- 
ty, and  that  thereupon  the  deeds  of  Thomas  Rogers,  the  city 
collector,  to  Reigart,  and  from  Reigart  to  Sara/i  Alexander, 
were  executed  and  acknowledged,  and  recorded,  as  set  forth  ia 
the  testimony,  the  plaintiffs  are  not  entitled  to  recover. 

And  the  court,  (Archer,  C.  J.,  and  Le  Grand,  A.  J.,) 
granted  the  instruction  prayed  by  the  plaintiff,  and  refused 
to  grant  the  prayers  of  the  defendants;  to  which  opinion  of 
the  court  in  granting  and  refusing  the  respective  prayers  afore- 
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said,  the  defendants  excepted,  and  the  verdict  and  judgment 
being  against  them,  appealed  to  this  court. 

The  cause  was  argued  before  Dorsy,  C.  J.,  Chambers, 
Spence  and  Martin,  J. 

By  Meredith  and  Mater,  for  the  appellants,  and 
By  Glenn,  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 
The  first  question  presented  for  our  examination  by  this 
record,  is,  whether  the  court  below  erred  in  deciding  that  the 
proceedings  in  the  ejectment  of  Merryman^s  Lessee,  against 
Smithy  estop  the  defendants  in  this  case,  from  denying  the 
possession  of  Philip  Walter,  of  the  premises  in  controversy,  at 
the  time  when  such  ejectment  was  brought? 

When  this  case  was  before  the  Oourl  of  Appeals  in  1S44, 
2  Gilly  204,  the  character  of  the  judgment  rendered  by  Balti- 
more county  court,  in  the  ejectment  cause  to  which  we  have 
reference,  was  considered;  and  it  was  then  held  by  the  court, 
diat  it  was  not  to  be  treated  as  a  statutory  judgment,  under  (he 
act  of  4  Geo,  2,  eh.  28,  and  vested  no  title  in  Mrs.  Alexan- 
der, then  Miss  Merryman,  and  constituted  no  bar  to  the  ap- 
pellee's right  to  recover  the  demised  premises.  The  language 
of  the  court  is  : 

"To  give  to  this  judgment  the  efficacy  ascribed  to  it,  it 
must  appear  to  this  court  to  be  a  judgment  rendered  under  the 
statute  of  4  Oeo.  2 ;  or  in  other  words,  the  record  must  dis- 
close such  facts  and  circumstances  as  would  justify  us  in  be- 
lieving or  assuming,  that  in  rendering  its  judgment,  the  court 
below  designed  to  exercise  the  authority  conferred  on  it  by  the 
statute.  The  record  before  us  discloses  nothing  which  could 
warrant  us  in  any  such  assumption  or  belief.  All  the  pro- 
ceedings in  ejectment;  until  long  after  the  judgment,  show  it 
to  have  been  an  ordinary  case  of  ejectment,  (having  no  con- 
nection with  the  statute,)  the  judgment  in  which,  is  conclu- 
fflvc  apon  nobody." 
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In  (he  proceedings  in  this  ejectment  of  Merryman^s  Lessee, 
vs.  Smith,  an  affidavit  was  filed  by  Sarah  Rogers  Merryman, 
the  lessor  of  the  plaintifT,  in  which  she  deposed  :  ^Hhat  at  the 
time  of  issuing  (he  declaradon,  and  before  the  time  of  serving 
a  copy  of  said  declaration  on  the  tenant  in  the  possession  of 
the  premises,  in  said  declaration  mentioned,  there  was  and  is 
now  due,  and  in  arrear  to  the  said  Sarah,  as  landlord  of  said 
premises,  (he  sum  of  $300,  for  three  years'  rent  of  said  prenus- 
es  ;  and  the  further  sum  of  $49.50,  balance  due,  and  in  arrear 
for  one  other  year's  rent  thereof ;  and  that  at  the  time  of  serv- 
ing the  copy  of  the  said  declaration  on  the  tenant  in  possession 
of  (he  premises,  in  said  declaration  mentioned,  she  was,  and 
now  is,  landlord  of  said  premises,  and  that  the  said  Isactc  J. 
Smith  was  (he  tenant  in  the  possession  thereof ;  and  that  she 
then  had,  and  now  has  power  to  re- enter  on  said  premises  for 
non-payment  of  said  rent ;  and  that  at  the  time,  and  before 
said  ejectment  was  served,  no  sufficient  dis(ress  was  found  on 
said  premises,  and  coun(ervaiIing  the  arrears  of  rent  then  due 
to  (his  deponent."  This  affidavit  was  sworn  to  on  the  3rd  of 
February,  1834.  And  the  propositions  presented  for  our  con- 
sideration on  this  branch  of  the  case,  is,  whether  the  proceed- 
ings in  this  ejectment  are  to  be  regarded  as  an  estoppel,  as 
matter  of  record,  or  as  an  estoppel  in  pais  standing  upon  the 
affidavit,  so  as  to  preclude  the  appellants  from  showing  by 
evidence,  that  they  were  in  the  possession  of  the  dembed 
premises,  antecedent  to  the  17th  of  March,  1823,  the  period  at 
which  the  ejectment  was  instituted  ? 

It  is  impossible  to  maintain  that  the  proceedings  in  the  ejectr 
ment  are  to  be  treated  as  an  estoppel  by  the  record.  Irrespec- 
tive of  all  other  objections,  they  are  deficient  in  the  indispen- 
sable ingredient  of  mutuality.  Philip  Walter  was  not  a 
party  to  the  suit  in  which  the  judgment  by  default  was  ren- 
dered. He  had  no  connection  or  privity  with  Smith,  the  ten- 
ant in  possession.  So  far  from  being  represented  by  Smith, 
their  titles  were  conflicting  and  antagonistical ;  Walter  professi- 
ing  to  claim  under  the  original  lease,  and  Smith  holding  the 
property,  so  long  as  he  retained  it,  as  the  immediate  tenant  of 
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Mrs,  Alexander.  The  Court  of  Appeals,  in  2  Gill,  204,  de- 
cided (hat  it  was  not  competent  for  the  appellants  to  rely  upon 
this  recovery  in  the  ejectment,  in  the  case  of  Merryman*s 
Lessee,  vs.  Walter ,  as  a  conclusive  bar  against  the  right  of  the 
appellees  to  recover  the  demised  property  in  this  action,  and 
the  rule  of  reciprocity  upon  which  this  doctrine  of  estoppel 
stands,  forbids  the  appellees  from  using  it  as  an  estoppel 
against  the  defendants.  The  authorities  upon  this  point  are 
uniform  and  conclusive. 

In  Viner^s  Abg.  tit.  Estop.,  sec.  A,  2,  the  law  of  estoppel  is 
thus  laid  down.  "Every  estoppel  ought  to  be  reciprocal,  that 
is  to  bind  both  parties,  and  this  is  the  reason,  that  regularly  a 
stranger  shall  neither  take  advantage,  nor  be  bound  by  the  es- 
toppel, privies  in  blood  as  the  heir,  privies  in  estates,  as  the 
feoffee,  lessee,  &c.,  privies  in  law,  as  the  lord  by  escheat, 
&c.     Shall  be  bound  and  take  advantage  of  estoppels." 

In  the  case  of  Gaunt  vs.  Waimnan,  3  Bingh.,N.  C,  69, 
the  assignees  of  the  demandant's  husband,  who  was  a  bank- 
rupt, conveyed  the  lands  in  controversy  to  the  tenant  as  free- 
bolder.  It  was  a  writ  of  dower,  and  the  question  was,  whether 
the  defendant  who  claimed  under  the  deed,  was  estopped  from 
•bowing  that  the  premises  were  leasehold  ? 

Tindaly  C.  J.,  ruled  it  to  be  no  estoppel.  He  said,  "As 
between  the  parties  to  the  deed,  there  may  be  an  estoppel  5  but 
it  is  set  up  against  a  stranger  to  the  deed.  Suppose  the  tenant 
had  bought  the  premises  as  leasehold,  would  the  demandant 
be  estopped  to  say  that  they  were  freehold  ?  This  is  a  case  in 
which  the  defendant  is  not  precluded  from  showing  the  real 
nature  of  the  estate.  According  to  Coke  Lit.,  352,  a,, 
every  estoppel  ought  to  be  reciprocal,  that  is,  to  bind  both 
parties,  and  this  is  the  reason  that  regularly  a  stranger  shall 
neither  take  advantage,  nor  be  bound  by  the  estoppel." 

In  Lansing  vs.  Montgomery,  2  John.  Rep.,  381,  an  action 
of  trespass  was  brought  by  Montgomery  against  two  defendants, 
Lansing  mid  Goetoay.  Croeway  pleaded  a  former  suit,  and  a 
judgment  in  his  favor,  to  which  the  plaintiff  demurred,  and 
judgment  was  given  for  the  defendant.  Lansing,  the  other 
32        V.8 


Digitized  by 


Google 


260  CASES  IN  THK  COURT  OF  APPEALS 

Alexander  V9.  Walter,  et  a/.,  Lessee. — 1849. 

defendant  pleaded  the  general  issue.  It  was  held  by  the  court 
that  the  plaintiff  was  not  estopped  by  his  demurrer  to  the  plea 
of  Goeway,  from  replying  to  the  plea  of  Lansingy  and  going 
to  trial  on  that  issue;  upon  the  ground  that  Lansing  was  not 
a  party  to  the  demuirer,  ^^and  one  that  is  not  bound  by,  cannot 
take  an  advantage  of,  an  estoppel." 

In  Hursi's  Lessee,  vs,  McNeil,  1  Wash.  C.  C.  Rep.,  70, 
the  defendant's  counsel  offered  to  read  in  evidence  to  the  jury, 
the  record  of  a  trial  between  the  lessor  of  the  {daintiff  and  one 
Pemberton.  The  evidence  was  ruled  to  be  inadmissible.  Mr. 
Justice  Washinorton  said,  <^If  there  be  a  point  completely  setded 
and  at  rest,  it  is  this,  that  a  verdict  between  different  persons 
cannot  be  given  in  evidence  in  a  suit  of  one  of  the  parties 
against  a  stranger." 

lA)rd  Coke,  in  his  twenty-first  reading  on  fines,  says,  "es- 
toppel is  reciprocal ;  for  he  that  shall  not  be  concluded  by  the 
record  or  other  matter  of  estoppel,  shall  not  conclude  another 
by  it;  except  in  the  case  of  the  King,  and  that  depends  upon 
his  prerogative."  This  passage  is  quoted  by  Mr.  Justice  Bay- 
ley,  in  Doe  vs.  Martyn,  8  Bam.  ^  Cres,,  497,  where  he 
clearly  enunciates  the  principle,  conclusive  upon  the  point  we 
are  now  considering,  that  estoppels  must  be  reciprocal,  that  they 
operate  only  on  parties  and  privies,  and  that  they  can  be  used 
neither  by,  nor  against  strangers. 

We  have  already  seen  that  the  affidavit  of  the  3rd  of  Febru- 
ary, 1823,  filed  by  one  of  the  appellants,  as  the  lessor  of  the 
plaintiff,  in  Merryman^s  Lessee,  against  Smith,  states  that 
Smith  was,  at  the  time  a  copy  of  the  declaration  in  (he  eject- 
ment was  served  upon  him,  that  is,  on  the  17th  of  JVIaich, 
1823,  the  tenant  in  possession  of  the  premises  in  dispute;  and 
this  affidavit,  containing  as  it  does,  the  declarations  of  a  party 
to  the  record  in  the  present  suit,  was  unquestionably  admissible 
in  evidence  as  an  element  in  the  testimony  introduced  into  the 
cause,  to  be  considered  and  weighed  by  the  jury,  with  respect 
to  the  question  as  to  the  period  at  which  the  appellants  first  en- 
tered into  the  possession  of  this  property.  The  counsel  for  the 
appellees  has,  however,  contended  that  the  admission  embodied 
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in  this  affidavit^  operates  as  an  estoppel  in  pais;  is  conclusive  in 
its  character,  and  precludes  the  appellants  from  proving  that 
they  took  possession  of  the  premises  in  controversy,  prior  to  the 
time  when  the  ejectment  of  Merryman^s  Lessee  against  Smith 
was  brought.  The  solution  of  the  question  thus  raised  by  the 
argument  of  the  counsel  for  the  appellees,  depends  upon  au- 
thority, and  we  are  satisfied,  after  a  careful  examination  of  the 
prominent  cases  upon  the  subject,  that  his  proposition  cannot 
be  maintained. 

The  doctrine  upon  this  point  is  correctly  stated  by  the  courf, 
in  the  case  of  The  Welland  Canal  Company  vs.  Hathaway,  8 
Wend. ,  483.     The  court  said  :— 

^^An  estoppel  is  so  called  because  a  man  is  concluded  from  - 
saying  any  thing,  even  the  truth, against  his  own  act  or  admis- 
sion.    The  acts  set  up  in  this  case,  it  is  not  pretended,  consti-  (\ 
tute  a  technical  estoppel,  which  can  only  be  by  deed  or  matter 
of  record;  but  it  is  said  they  should  operate  by  way  of  estoppel, 
an  estoppel  in  pais.     Such  estoppels  cannot  be  pleaded,  but  | 
are  given  in  evicence  to  the  court  and  jury,  and  may  operate  as 
effectually  as  a  technical  estoppel,  under  the  direction  of  the  i 
court.     •    •    •    As  a  general  rule,  a  party  will  be  precluded  ( 
from  denying  his  own  acts  or  admissions,  which  were  expressly  \ 
designed  to  influence  the  conduct  of  another,  and  did  so  in>  I 
fluence  it,  and  when  such  denial  will  operate  to  the  injury  of  ^ 
the  latter.     *    •    •    All  the  cases  in  which  the  acts  or  ad- 
missions of  a  party  are  adjudged  to  operate  against  him,  in  the 
nature  of  estoppel,  are  generally  cases  where,  in  conscience 
and  honest  dealing,  he  ought  not  to  be  permitted  to  gainsay 
Ihena." 

In  the  case  of  DezeU  vs,  Odell,  3  Hill  N.  Y.  Rep.,  21 5,  the 
goods  of  David  Mitchell  and  Alexander  DezeU,  were  seized 
under  an  execution,  and  were  delivered  to  the  defendant  upon 
bis  receipt,  stipulating  to  re-deliver  them  to  the  officer  by  a  de- 
signated day.  They  were  not  surrendered.  And  in  an  action 
of  trover  instituted  by  the  officer  against  the  receiptor,  he  offered 
to  prove  that  the  property  was,  at  the  time  of  the  levy  and  re- 
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ceipl,  his  own.    The  receipt  was  ruled  (o  be  an  estoppeL    The 
court  said: — 

**  We  have  the  clear  case  of  an  admission  by  the  defendant, 
intended  to  influence  the  conduct  of  the  man  with  whom  he 
was  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interests,  unless  the  defendant 
be  cut  off  from  the  power  of  retraction.  This  is  the  very 
definition  of  an  estoppel  in  peris.  For  the  prevention  of  fraud, 
the  law  holds  the  admission  to  be  conclusive." 

In  the  case  of  Presbyterian  Congregation  of  Salem  y  vs, 
Williams^  9  Wend.^  147,  an  action  of  ejectment  was  instituted 
by  the  plaintiffs,  claiming  to  re-enter  upon  the  premises  in  the 
possession  of  the  defendant,  as  tenant,  for  the  non-payment  of 
rent.     At  the  time  of  the  service  of  the  declaration,  although 
there  was  property  upon  the  land,  the  defendant  declared  that 
it  did  not  belong  to  him,  and  that  it  was  exempted  bylaw  from 
being  distrained  for  rent.     At  the  trial,  the  defendant  offered  to 
show  there  was  sufficient  property  on  the  premises,  out  of  which 
the  rent  could  be  collected,  and  that  the  action  could  not, 
therefore,  be  maintained.     The  defendant  was  considered  by 
the  court  as  the  real  party  to  the  suit,  and  he  was  not  permitted 
to  controvert  his  admissions.     This  was  a  clear  case  for  the  ap- 
plication of  the  doctrine  of  estoppel.     The  plaintiffs  were  in- 
fluenced by  the  representations  of  the  defendant,  and  acted 
upon  them.     In  the  language  of  the  court,  the  plaintiffs  had  a 
right  to  rely  upon  the  admission  of  the  defendant,  that  tliere 
was  not  sufficient  property  on  the  premises,  liable  to  distress,  to 
countervail  the  arrears  of  rent,  and  he  ought  not  to  be  permitted 
to  defeat  the  action,  by  showing  what  he  then  said  was  false^ 
and  thereby  reap  an  advantage  from  his  own  wrong  and  fake- 
hood. 

In  Heane  vs.  Rogers,  9  Bam.  if  Ores*,  577,  an  action  of 
trover  was  brought  by  the  plaintiff  (against  whom  a  comroisBion 
of  bankruptcy  had  issued,)  against  his  assignees,  to  recover 
goods,  which  they,  as  such  assignees,  had  sold.  To  prove  that 
the  plaintiff  was  a  bankrupt,  the  defendants  introduced  a  notice 
addressed,  by  the  plaintiff,  to  certain  persons  from  whom  he  had 
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leased  an  estate,  in  pursuance  to  the  statute  of  6  Geo.y  4,  cA. 
16,  sec.  75,  oflering  lo  surrender  his  lease,  upon  the  ground 
that  he  was  a  bankrupt.  The  question  was,  whether  the  plain- 
tiff was  estopped  by  the  act  of  having  given  up  his  lease  to  the 
lessors^  from  disputing  the  validity  of  the  commission  under 
which  the  defendants  acted,  they  not  being  parties  or  privies  to 
that  transaction?  The  point  was  decided  in  favor  of  the  plain- 
tiff, and  we  refer  to  the  opinion  of  Mr.  Justice  Bayley,  as  con- 
taining a  clear  enunciation  of  the  doctrine  of  estoppel^  as  ap- 
plicable to  the  case  before  us.     He  said: — 

"  There  is  no  doubt  but  that  the  express  admissions  of  a  party 
to  tlie  suit,  or  admissions  implied  from  his  conduct,  are  evi- 
dence against  him^  but  we  think  that  he  is  at  liberty  to  prove 
that  such  admissions  were  mistaken,  or  were  untrue,  and  is  not 
estopped  or  concluded  by  them,  unless  another  person  has  been 
induced,  by  them^  to  alter  his  condition.  In  such  case,  a  party  is 
estopped  from  disputing  their  truth  with  respect  to  that  person  (and 
those  claiming  under  him,)  and  that  transaction;  but  as  to  third 
persons^  he  is  not  bound.  It  is  a  well  established  rule  of  law, 
that  estoppels  bind  parties  and  privies,  not  strangers*  The  offer 
of  surrender,  made  in  this  case,  was  to  a  stranger  to  this  suit; 
and  though  the  bankrupt  may  have  been  bound  by  his  repre- 
sentation that  he  was  a  bankrupt,  and  his  acting  as  such;  as 
between  him  and  that  stranger  to  whom  that  representation  was 
made,  and  who  acted  upon  it. he  is  not  bound, as  between  hitn 
and  the  defendant^  who  did  not  act  on  the  faith  of  that  repre- 
sentation at  all.  The  bankrupt  would  probably  not  have  been 
permitted,  as  ogainst  bis  landlords,  whom  he  had  induced  to 
accept  the  lease  without  a  formal  surrender  in  writing,  and  to 
take  possession  upon  the  supposition  that  he  was  a  bankrupt, 
and  entitled,  under  6  Geo.y  4,  ch.  16,  sec.  76,  to  give  it  up — 
to  say,  afterwards,  that  he  was  not  a  bankrupt,  and  bring  an 
action  of  trover  for  the  lease,  or  an  ejectment  for  the  estate. 
To  that  extent  he  would  have  been  bound,  probably  no  fur- 
ther, and  certainly  not  as  to  any  other  persons  than  those  land- 
lords." 

We  have  quoted  largely  from  the  opinion  of  the  learned 
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judge  in  this  case^  ns  bearing  direclly  upon  the  point  under  ex- 
amination, and  we  regard  it  as  a  conclusive  authority  against 
the  proposition  advanced  by  the  counsel  for  the  appellee.  If  a 
case  had  arisen  between  tlie  appellants  and  Smithy  in  which  it 
was  important  to  inqiiire^  whether  Smith  was  in  the  occupation 
of  the  demised  premises  at  the  time  the  declaration  in  the  eject- 
ment was  served  upon  him,  the  appellants  might,  with  respect 
to  Smithj  in  such  contest,  be  precluded  from  disputing  the 
statements  in  the  affidavit.  For  Smith  was  a  party  to  the  suit 
in  which  the  affidavit  was  filed.  But  this  was  not  the  predica- 
ment of  Philip  Walter.  He  was  a  stranger  to  that  suit.  He 
did  not  act  upon  the  admissions  contained  in  the  affidavit,  and 
was  not  injured,  misled  or  deceived  by  them.  And  it  cannot 
be  said,  that  it  is  against  conscience  and  good  faith  to  allow  the 
appellants  to  abandon  the  line  of  defence  occupied  by  them 
at  the  former  trial,  when  they  relied  upon  the  judgment,  in 
Merryman*8  Lessee j  agaitist  Smithy  as  based  upon  the  affidavit 
in  conformity  with  the  statute  of  4  Geo,,  2',  and  now  show, 
by  evidence,  as  against  these  parties,  that  they,  in  fact,  en- 
tered upon  the  demised  premises  as  far  back  as  1820,  under 
their  common  law  right  of  re- entry  for  the  non-payment  of  rent; 
and  had  continued  in  the  uninterrupted  and  adverse  possession  of 
the  property  from  that  period  up  to  the  time  of  the  institution  of 
this  suit.  The  doctrine  of  estoppel  in  pais,  stands  upon  the 
broad  grounds  of  public  policy  and  good  faith;  it  is  interposed 
to  prevent  injustice,  and  to  guard  against  fraud,  by  denying  to 
a  party  the  right  to  repudiate  his  admissions,  when  those  ad- 
missions have  been  acted  upon  by  persons  to  whom  ihey  were 
directed,  and  whose  conduct  they  were  intended  to  influence; 
but  it  has  no  application  to  a  case  like  the  one  now  under  our 
consideration.  We  think,  therefore,  that  the  court  below  erred 
in  granting  the  plaintiff's  pmyer. 

We  proceed  to  examine  the  legal  propositions  raised  by  the 
prayers  offered,  at  the  trial  below,  by  the  counsel  for  the  ap- 
pellants. 

They  asked  the  court  to  instruct  the  jury:  First,  If  the 
jury  shall  find  that  the  defendant;  Sarah,  entered  into  the  pof* 
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session  of  (he  premises  described  in  the  lease  from  Daniel 
Boxcley  to  Solomon  Ettingy  by  renting  them  out,  as  stated  in 
the  testimony,  and  that  there  was^  under  the  lease  in  evidence, 
one  year's  rent  in  arrear  when  the  possession  was  bo  taken,  and 
that  she  and  her  husband,  Askton  Alexander y  have  so  hence- 
forth kept  the  said  possession,  and  were,  and  had  been  so  in 
possession  for  more  than  twenty  years  before  the  bringing  of  this 
action;  and  that  the  plaintiffs  claim  title  under  the  lease  of 
Daniel  Bowlej/y  read  in  evidence,  that  the  defendant,  Sarah, 
became,  by  devise  from  John  MerrymaUy  the  owner  in  fee  of 
the  reversion  of  said  Daniel  £otr/e^,  arising  on  said  lease, and 
that  said  reversion  was  vested  in  her  at  the  time  of  her  taking 
possession  in  manner  aforesaid,  at  and  before  the  rent  aforesaid 
became  as  aforesaid  in  arrear,  then  the  plaintifls  are  not  entitled 
to  recover.  And  secondly.  If  the  jury  shall  find  that  the  de- 
fendant, Sarah,  entered  into  the  possession  in  the  manner  as 
stated  in  aforegoing  prayer,  and  that  she  and  her  said  husband 
have  henceforth  continually  held  said  possession,  and  had  so 
held  it  for  more  than  fourteen  years,  when  this  suit  was  insti* 
tuted,  and  if  they  shall  find  the  other  matters  set  forth  in  the 
above  prayer,  the  plaintiffs  are  not  entitled  to  recover. 

By  the  terms  of  the  lease  from  Daniel  Bowley  to  Solomon 
Ettingy  of  the  21st  of  December  1798,  under  which  the  ap- 
pellees claim  title  to  the  premises  in  controversy,  it  is  stipulated 
that  if  the  rent  therein  reserved,  shall  be  in  arrear  and  unpaid 
for  the  space  of  sixty  days  next  after  the  time  on  which  the 
same  is  to  be  paid,  the  same  being  first  lawfully  demanded,  it 
shall  be  lawful  for  the  said  Daniel  Bowley ,  his  heirs  or  assigns, 
into  the  said  demised  premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  re-enter,  <fec.  And  the  propositions  presented 
in  argument  by  the  counsel  for  the  appellants,  are:  First. 
That  assuming  that  the  facts  hypothetically  set  forth  in  the 
prayers  to  be  true,  that  the  jury  were  bpund  to  presume,  from 
the  possession  of  twenty  years,  as  therein  stated,  that  the  defen- 
dants had  made  a  regular  and  lawful  re-entry  at  common  law, 
on  the  demised  premises,  for  the  non-payment  of  rent,  accord- 
ing to  the  condition  of  the  lease.     And  secondly.  That  this 
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presumption  was  (o  be  deduced  as  a  legal  inference,  from  a 
possession  of  fourteen  years. 

Upon  these  points,  we  have  been  referred  to  several  cases 
decided  by  the  Supreme  Court  of  New  York,  which  we  now 
propose  to  exnmine. 

The  case  of  Jackson  vs.  Demarestj  was  decided  in  1805,  2 
Caine^s  Rep,,  381,  and  it  was  there  held,  that  a  demand  and 
entry  at  common  law,  would  be  presumed  after  a  possession  of 
fourteen  years.     Mr.  Chief  Justice  Kent  said : — 

"  The  lessor  of  the  plaintiff  and  his  family  abandoned  the 
possession  in  1778.  In  1785,  the  landlord  had  a  right  to  re- 
enter for  non-payment  of  rent,  and  he  then  sold  the  land.  In 
1789;  Kason,  under  his  title  takes  possession.  Here,  then,  is 
certainly  a  fourteen  years'  possession,  and  after  that,  we  will 
presume  a  regular  re-eniry  at  common  law.  Re-entry  is  a 
matter  in  pais,  and  not  of  record." 

In  1808,  the  case  of  Jackson  vs.  Walsh  was  decided,  3  John. 
Rep,f  226,  and  it  was  there  determined,  that  a  possession  of 
nine  years  did  not  afford  a  presumption  of  a  re-entry  for  non- 
payment of  rent. 

In  Jackson  vs.  Stewart ,  6  John.  Rep. ySi,  a  regular  re-entry 
was  presumed  from  a  possession  of  twenty-two  years. 

In  Jackson  vs.  ElsiDorth,  20  Jo/m.  Rep.,  180,  it  was  held, 
that  a  possession  of  ten  years  was  insufficient  to  warrant  the 
presumption  that  the  landlord  had  made  a  regular  re-entry  for 
the  non-payment  of  rent.     Woodworth,  J.,  said: — 

'<  It  is  well  settled,  that  the  right  of  the  tenant  can  only  be 
barred  by  ejectment  under  the  statute.  A  re-entry  at  common 
law  does  not  defeat  the  title  in  equity.  It  is,  however,  sufficient 
for  the  defendant,  if  a  re-entry  in  either  way  can  be  presumed, 
for  then  he  holds  the  possession  rightfully  against  the  plaintiff." 
After  staling  that,  under  the  circumstances  of  the  case,  an  entry 
under  the  statute  could  not  be  presumed,  and  referring  to  the 
case  oi  Jackson  vs.  Demarest,  2  Caine^s  Rep.,  382,  before  ad- 
verted to,  he  remarks:  ^^  In  that  case,  which  is  the  shortest  period 
that  has  been  deemed  sufficient,  the  court  do  not  rest  the  presump- 
tion on  a  re-entry  by  ejectment  under  the  statute,  but  at  com- 
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mon  law,  evidently  because  no  presumption  of  the  former  could 
be  indulged,  so  long  as  the  record  of  recovery  was  not  produced, 
or  some  cause  assigned  for  its  non-production.  Considering 
that  this  principle  operates  in  derogation  of  the  grant,  I  think 
our  courts  have  been  sufficiently  liberal,  and  that  a  shorter  pe- 
riod, if  sanctioned,  would  frequently  be  productive  of  manifest 
injustice.  In  Jackson  vs,  Wcdsh,  nine  years  was  held  insuffi- 
cient. The  presumption  relied  on,  would  derive  but  little  sup- 
port from  an  additional  year.  I  am  of  opinion,  that  the  lapse 
of  time  is  not  sufficient  to  raise  a  presumption  of  re-entry  either 
at  common  law,  or  under  the  statute." 

It  appears,  therefore,  from  the  adjudged  cases  in  Neto  York, 
that  a  possession  of  fourteen  years  is  there  regarded  as  the  period 
from  which  a  regular  re-entry  at  common  law  will  be  presumed. 
But  the  rule  thus  established  by  the  courts  of  that  State  is  en- 
tirely arbitrary,  is  not  sustained  by  authority  or  analogy,  and 
one  to  which  we  cannot  assent.    We  think,  however,  in  analogy 
to  the  statute  of  limitations,  that  if  the  jury  had  found  that  the 
fads  assumed  in  the  first  of  the  defendants'  prayers  were  true, 
and  that  the  defendants  had  been,  for  twenty  years,  in  the  un- 
interrupted, exclusive,  notorious,  and  adversary  possession  of 
the  property  in  dispute,  they  would  have  been  bound  to  presume 
a  regular  re-entry  at  common  law  for  the  non-payment  of  rent., 
and  this  re-entry  being. presumed,  the  defendants  would,  in 
legal  contemplation,  have  been  regarded  as  rightfully  holding 
the  possession  against  the  plaintiffs.     But  the  vice  of  the  prayer 
is,  that  the  question  of  advei*sary  possession  was  not  presented 
as  fact,  to  be  found  by  the  jury.     Matthews  vs.  Ward^s  Lesseey 
10  Grill  ^  John.,  458.     Jackson  vs.  Porter,  1  Paine  C.  C. 
Rep.,  466.     Angel  on  Lim.,  413. 

Upon  this  ground,  the  court  were  right  in  rejecting  the  de- 
fendants' first  prayer. 

We  think,  for  the  reasons  already  expressed,  that  the  court 
were  correct  in  rejecting  the  defendants'  second  prayer.  Rea- 
soning analogically  from  the  statute  of  limitations,  and  the 
doctrines  of  presumption  as  applied  to  land,  a  possession  for  a 
lc88  period  than  twenty  years,  is  not,  in  our  opinion,  sufficient 
33        V.8 
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to  warrant  the  inference,  that  there  was  a  regular  re-entry  al 
common  law,  for  the  non-payment  of  the  rent  reserved  by  the 
lease. 

The  question  raised  by  the  defendants'  third  prayer,  relates 
to  the  validity  of  the  sale  made  by  Thomas  Rogers^  as  the 
collector  of  the  ci(y  of  Baltimore,  on  the  8ih  of  August,  1820, 
of  the  properly  in  controversy,  to  Philip  Reigart,  in  pursuance 
of  the  act  of  Assembly  of  1816,  ch.  171,  and  conveyed  by 
Rogers  to  ReigarC,  by  a  deed  bearing  date  the  16th  of  October, 
1820.  This  property  was  subsequently  conveyed  by  Philip 
Reigart  to  the  defendants,  on  the  1st  of  October,  1840. 

We  find  from  the  record,  that  on  the  2nd  of  November,  1820, 
an  action  of  ejectment  was  instituted  in  Baltimore  county  court, 
for  the  recovery  of  this  property,  by  Philip  Reigari,  against 
Philip  Walter,  and  that  on  the  10th  of  June,  1824,  this  suit 
was  entered  upon  the  docket,  <*  agreed."  This  evidence  was 
offered  at  the  trial  below,  subject  to  exceptions,  and  it  is  now 
contended,  by  the  counsel  for  the  appellees,  that  the  effect  of 
this  entry  upon  the  docket,  was  to  extinguish  the  legal  title  of 
Reigart  in  the  lot  for  which  the  ejectment  was  brought,  and 
operates  as  a  conclusive  bar  against  the  defendants  who  claim 
under  him. 

This  proposition  cannot  be  maintained.  There  appears  to 
have  been  no  judgment  rendered  by  the  court,  dismissing  the 
suit,  upon  the  foundation  of  the  agreement,  as  in  the  case  of 
The  Bank  of  the  Commonwealth ,  vs.  Hopkins,  2  Dana,  395; 
we  have  no  information  with  regard  to  the  character  or  terms  of 
this  indefinite  agreement,  and  the  only  deduction  to  be  drawn 
from  it,  is,  that  each  party  retired  from  the  litigation  in  which 
they  were  involved,  leaving  their  rights  precisely  as  they  stood 
prior  to  the  institution  of  the  suit.  In  the  case  reported  in  2 
Dana,  the  mere  agreement  was  not  regarded  by  the  court  as 
interposing  a  bar  between  the  parties,  but  the  bar  was  created 
by  the  judgment,  dismissing  the  suit  at  the  instance  of  the 
parties,  and  in  consequence  of  their  agreement.  In  the  case 
before  us,  there  was  no  such  judicial  action. 

Having  disposed  of  this  preliminary  objection,  we  proceed  to 
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consider  the  exceptions  taken  by  the  counsel  for  the  appellees^ 
to  the  validity  of  this  sale.  The  first  point  made  in  the  ail- 
ment was,  that  the  deed  from  Rogers  to  Reigart,  of  (he  16th 
of  October,  1820,  was  not  evidence  of  xhe  factum  of  the  sale. 
This  point  is  not  tenable. 

The  3rd  section  of  the  act  of  Assembly  of  1816,  ch.  171, 
imposes  upon  the  collector  the  duty  of  collecting  the  damages 
apportioned,  as  required  by  the  preceding  sections,  by  a  sale  of 
the  property  on  which  the  damages  are  assessed,  if  the  owner 
shall  neglect  or  refuse  to  discharge  the  same,  but  is  silent  as  to 
the  power  to  convey,  by  deed,  the  property  thus  authorised  to 
be  sold.  But  the  right  to  convey,  is,  we  think,  to  be  implied 
from  the  power  to  sell.  This  principle  is  clearly  establi;<hed  by 
the  reasoning  of  the  court,  and  authorities  cited,  in  the  anala> 
gous  case  of  Magruder  against  Peter ^  11  Gill  (Jr  John.,  217, 
If  the  power  to  convey  is  assumed,  it  is  very  certain  that  the 
deed  must  be  regarded  as  evidence  of  the  sale;  for  it  is  made 
in  pursuance  of  the  sale,  and  stands  upon  it.  In  the  case  of 
a  sheriff's  sale,  the  title  passes  by  the  sale,  and  not  by  the  con^ 
veyance,  and  yet  the  deed  of  the  sheriff  has  always  been  con* 
sidered  as  evidence  of  the  factum,  of  the  sale.  In  Estep  and 
Hall's  Lessee^  vs.  -WeemSy  6  Gill  ^  John.,  306,  the  Court  of 
Appeals  said:  ^^That  it  has  been  more  than  once  solemnly  de- 
cided by  this  court,  that  it  is  the  sale  of  the  sheriff,  which  vests 
the  title  in  the  purchaser,  which  sale  must  be  proved  either  by 
a  deed,  the  sheriff's  return,  or  by  some  note  or  memorandum 
in  writing,  in  order  to  comply  with  the  requisitions  of  the  statute 
of  frauds  and  perjuries." 

And  in  Jackson  vs,  Roberts'  Executors ^  11  Wend.y  426, 
the  chancellor  said : — 

<<A  sale  under  an  execution  is  essential  to  the  transfer  of  the 
jMioperty,  and  after  the  execution  is  proved  to  have  been  in  the 
hands  of  the  sheriff,  so  as  to  authorise  the  giving  of  the  deed, 
bis  conveyance  is  the  legal  evidence,  under  the  statute  of  frauds, 
of  a  sale  under  that  execution." 

It  is,  tiierefore,  very  clear,  upon  the  authorities  to  which  we 
have  referred,  that  the  deed  is  to  be  received  (is  evidence  of  the 
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sale^  but  ft  is  not  evidence  of  the  regularity  of  the  proceedings 
preceding  the  sale,  and  out  of  which  the  power  to  sell  arose. 
The  power  vested  in  the  collector  to  sell,  in  (hb  case,  is  a  naked 
power,  specially  conferred  by  statute,  under  a  proceeding  ex- 
parte  in  its  character,  and  used  for  the  purpose  of  divesting  a 
citizen  of  his  property  without  his  consent;  and  no  legal  pro- 
position is  noore  firmly  established,  than  that  the  purchaser  who 
claims  under  a  power  of  this  character,  must  show  affirmatively 
and  positively  the  regularity  of  the  proceedings  out  of  which  it 
grew,  and  the  existence  of  all  the  prerequisites  upon  which  its 
lawful  exercise  depended.  Williams  vs.  Peyton*s  Lessee,  4 
Wheat,  y  77.    Rmkendorff  vs.  Taylor ,  4  Pet.y  349. 

One  of  the  acts  in  pais  to  be  proved  in  this  case,  by  the  de- 
fendants, as  a  prerequisite  upon  which  the  power  to  sell  de- 
pended, was,  that  the  collector  had  given  notice  of  the  sale  as 
prescribed  by  the  3rd  section  of  the  act  of  1816.  ch.  171;  and 
a  fatal  objection  to  the  validity  of  this  sale  is,  that  the  advertise- 
ment relied  upon  as  a  matter  of  sale,  in  conformity  with  the 
requirements  of  the  statute,  does  not  desciibe,  witli  sufficient 
certainty,  the  lot  in  controversy  as  a  part  of  the  property  in- 
tended to  be  sold. 

The  act  of  Assembly,  in  requiring  thirty  days'  notice  to  be 
given,  in  the  newspapers  of  the  city  of  Baltimore ^  of  the  time 
and  place  of  sale,  intended  not  only  to  apprize  the  owner  of  the 
predicament  of  his  property,  that  he  might  rescue  it  from  the 
hammer  of  the  auctioneer,  by  paying  the  damages  charged 
upon  it,  but  also  that  the  lot  should  be  so  definitely  and  pre- 
cisely described,  that  purchasers  might,  without  difficulty,  esti- 
mate its  value,  and  the  property  in  this  way  placed  in  a  condi- 
tion to  produce  an  adequate  price. 

In  this  notice  of  sale,  the  property  in  dispute  was  described 
as  a  lot  belonging  to  Philip  Walter,  and  assessed  with  damages 
amounting  to  the  sum  of  $672,  situated  on  the  east  side  of 
SotUh  street,  but  without  designating,  by  reference  to  the  plot^ 
or  otherwise,  the  dimensions  of  the  lot,  or  the  particular  part  of 
the  street  on  which  it  was  located.  An  advertisement  so  vague 
and  uncertain  in  its  terms^  conveys  to  the  public  no  reliable  ia- 
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formation  with  respect  to  the  value  of  the  property,  and  has  al- 
ways been  regarded  as  defective. 

In  the  case  of  Ronkendorff  vs.  Tat/lory  4  Pety  362,  the 
Supreme  Court,  when  considering  what  was  to  be  regarded  as 
a  sufficient  description  of  property  advertised  for  sale  by  a  col- 
lector of  taxes,  said: — 

"That  the  property  should  be  so  definitely  described,  ihat  no 
purchaser  could  be  at  a  loss  to  estimate  its  value.  It  is  not  suf- 
ficient that  such  a  description  should  be  given  in  the  advertise- 
ment, as  would  enable  the  person  desirous  of  purchasing,  to 
ascertain  the  situation  of  (he  property  by  inquiry.  Nor,  if  the 
purchaser  at  the  sale  had  been  informed  of  every  fact  necessary 
to  enable  him  to  fix  a  value  upon  the  property,  yet  the  sale 
would  be  void,  unless  the  sahie  information  had  been  commu- 
nicated to  the  public  in  the  notice." 

We  consider  the  sale  as  inoperative  upon  this  ground,  irre- 
spective of  the  other  objections  which  have  been  urged  against 
it. 

It  was  also  insisted  by  the  counsel  for  the  appellees,  that  the 
return  of  the  assessors,  acting  under  the  2nd  section  of  the  act 
of  1816,  ch.  171,  was  to  be  treated  as  informal  and  defective, 
because  this  lot  was  not  designated,  with  sufficient  certainty,  as 
a  part  of  the  corpus  upon  which  the  damages  were  laid.  This 
objection  is  insuperable  in  the  present  mutilated  condition  of 
the  plot.  But  the  plot  annexed  to  the  ret\}rn,  is  to  be  consi- 
dered as  a  part  of  it,  and  we  think,  that  if  this  lot  had  been 
located  and  described  upon  that  plot  as  the  other  lots  are  desig- 
nated^ the  return  of  the  assessors  would  not  have  been  obnox- 
ious to  this  objection. 

It  follows,  from  the  views  thus  expressed,  that  we  think  the 
court  below  erred  in  granting  the  plaintiff's  prayer,  and  were 
correct  in  rejecting  the  prayers  of  defendants. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 
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Charles  A.  Waters  vs.  Charles  R.  Howard  and  wife, 
AND  OTHERS. — Deccmbcry  1849. 

A  grandfather,  in  view  of  the  marriage  of  his  grandson,  promised  and  agreed 
with  the  parties,  and  the  mother  and  friends  of  the  lady,  to  buy  a  farm, 
stock  and  furnish  it,  and  place  his  grandson  upon  it,  pay  his  debts,  and 
give  him  a  start  in  the  world.  The  marriage  was  celebrated,  and  shortly 
thereafter,  the  grandfather  purchased  a  farm  for  about  $9,000,  and  put  his 
grandson  and  wife  in  possession  thereof,  in  part  stocked  it,  and  soon 
after  died,  leaving  a  will,  by  which  he  devised  one-third  of  the  residue 
of  his  estate,  amounting  to  over  $150,000,  to  his  grandson,  for  life,  with 
remainder  to  his  children,  in  fee,  if  any  living  at  his  death,  and  if  none, 
then  to  his  two  granddaughters,  to  whom  the  remaining  two-thirds  were 
devised,  with  similar  limitations.  The  grandson  and  wife  then  filed  a  bill 
against  the  other  devisees  and  executor  of  the  grandfather,  alleging  that 
the  latter  agreed  to  purchase  and  stock  a  farm  Jor  complainants ^  if  the  pro- 
posed marriage  between  them  should  be  consummated,  and  to  pay  all  the 
debts  of  his  grandson,  and  furnish  adequate  means  for  the  support  of  him 
and  his  wife,  for  the  first  year  after  their  marriage;  that  after  their  mar- 
riage, the  grandfather,  in  part  execution  of  this  agreemenlt  purchased  the 
farm  above  mentioned,  &c.,  but  died  without  executing  a  deed  to  com- 
plainants, for  the  land,  or  performing  the  other  parts  of  this  agreement, 
which  the  bill  prays  may  be  specifically  executed.  Pending  this  suit,  the  • 
wife  died  without  issue,  and  it  appearing,  from  the  proof,  that  the  grand- 
father had  the  title  to  the  farm  conveyed  to  himself,  after  the  marriage, 
and  while  the  grandson  and  his  wife  were  in  the  possession  of  it,  and  that 
it  was  his  intention  to  give  the  possession,  only,  of  the  farm,  and  not  the 
title,  to  the  grandson,  whom  he  wished  to  reclaim  from  dissipated  and 
extravagant  habits,  the  chancellor  dismissed  the  bill,  and  this  decree  was 
on  appeal  affirmed.  " 

The  circumstances  of  this  case  are  clearly  distinguishable  from  those  of 
Dugant  et  al.,  vs.  GUtingSy  et  aL,  3  Gill,  138. 

Marriage  is  a  good  and  valuable  consideration  to  sustain  a  contract.  But 
the  contract  must  be  certain  in  all  its  particulars;  so  clear  and  definite, 
and  so  far  satisfactorily  proved,  as  to  be  capable  of  specific  execution. 

If  it  be  a  parol  contract,  to  take  it  out  of  the  statute  for  part  performance, 
the  terms  must  be  definite  and  unequivocal.    If  uncertain  or  ambiguous* 
a  specific  performance  will  not  be  decreed,  for  the  court  may  enforce  what^ 
the  parties  never  intended,  or  contemplated. 

If  a  contract  is  sufficiently  established  or  admitted,  it  still  remains  with  a 
court  of  equity,  as  a  matter  of  sound  discretion,  whether,  under  the  cir- 
cumstances, they  will  decree  specific  performance. 

In  cases  of  specific  performance,  courts  of  equity  may  exercise  a  sound, 
reasonable  discretion,  governed  by  rules  and  principles  as  far  as  may  be, 
yet  granting  or  withholding  relief  when  those  rules  and  principles  will 
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not  furnish  any  exact  measure  of  justice,  according  to  the  circumstances 
of  each  case,  or  where  the  decree,  under  the  circumstances,  would  be  in- 
equitable. 

If  a  marriage  contract,  containing  provisions  for  children,  has  been  estab- 
lished, and  in  part  executed,  and  the  wife  dies  without  issue,  and,  by  such 
death,  the  surriving  husband  has  sufifered  no  injury  or  prejudice  by  what 
has  been  done  towards  the  promised  provision  for  his  wife,  equity  will 
not  interfere  to  decree  specific  execution  in  his  favor. 

Where  a  grandfather  made  provision  for  the  marriage  of  his  grandson,  which 
he  did  not  fulfil  to  the  lettec,  but,  by  his  will,  made  a  larger  and  much 
more  beneficial  one,  this  latter  provision  is  a  substitute  for  the  former, 
and  excludes  the  idea  of  a  double  portion  to  the  grandson. 

Appeal  from  the  Court  of  Chariccry. 

The  bill  in  this  case  was  originally  filed  on  the  2nd  of  No- 
venaber,  1846;  in  Baltimore  county  court,  as  a  court  of  equity, 
by  Charles  A.  WaterSy  the  appellant,  and  his  then  wife,  Ann 
Rebecca  Waters.  Pending  the  suit,  she  died  without  issue, 
and  the  cause  was  removed  to  the  court  of  chancery.  Charles 
A.  Waters  was,  therefore,  the  only  complainant  at  the  time  of 
hearing,  and  is  the  only  party  appealing  from  the  decree. 

The  allegations  of  the  bill  and  answers,  and  all  the  facts  and 
proofs  in  the  case,  are  fully  stated  in  the  opinions  of  the  chan- 
cellor^ nod  of  this  court. 

On  the  28ih  of  January,  1848,  the  chancellor  (Johnson,) 
passed  a  decree  dismissing  the  bill,  with  costs.  Accompanying 
this  decree,  he  delivered  the  following  opinion,  a  report  of  which 
will  be  also  found  in  1^^  Md.  Ch.  Decisions,  112. 

**This  case,  which  originated  upon  a  bill  filed  on  the  2nd 
of  November,  1846,  on  the  equity  side  of  Baltimore  county 
court,  and  was  afterwards  transferred  to  this  court,  has  been 
fully  argued  by  the  solicitors  of  the  parties,  and  is  now  sub- 
mitted for  decision. 

^^  It  was  filed  by  the  present  complainant  and  his  now  deceasd 
wife,  Ann  Rebecca  Waters^  formerly  Ann  Rebecca  Samervilley 
who  died  on  the  29lh  of  January,  1847,  without  issue,  and 
seeks  to  enforce  the  specific  performance  of  what  is  alleged  to 
have  been  a  contract  made  with  the  complainants,  prior  to  their 
marriage,  by  Charles  Waters,  the  grandfather  of  Charles  As 
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Waters^  by  which  it  is  charged,  that  he,  the  grandfather,  agreed 
that  if  the  then  intended  marriage  should  be  consummated,  he 
would  purchase  and  fully  stock  a  farm  for  the  complainants, 
would  pay  all  the  debts  of  the  said  Charles,  one  of  the  com- 
plainants, existing  at  the  time  of  his  marriage,  and  would  fur- 
nish adequate  njeans  for  their  support  for  the  first  year  there- 
after; and  that  in  consequence  of  these  promises  and  engage- 
ments, the  marriage  was  solemnised  on  the  4th  of  February, 
1846.' 

"It  is  charged,  that  shortly  after  the  marriage,  the  grand- 
father, in  part  execution  of  his  said  contract,  purchased  of 
Be7ifamin  Moore,  a  farm  in  Baltimore  county,  of  about  one 
hundred  and  eighty-nine  acres  of  land,  and  put  complainants 
in  possession  thereof,  and  in  part  stocked  the  same,  and  was 
about  to  pay  the  debts  of  the  complainant,  Charles  A.,  when 
he,  the  grandfather,  sickened  and  died,  without  executing  to 
the  complainants,  or  either  of  them,  a  deed  for  the  land,  or 
paying  the  debts,  amounting  to  about  $2,000,  and  without  fully 
supplying  the  complainants  for  one  year  after  their  marriage. 

<'  That  the  grandfather,  by  bis  will,  which  the  bill  exhibits, 
devised  all  the  residue  of  his  estate  to  one  Freeborn  G.  Waters^ 
aud  his  heirs,  in  trust,  as  to  one-third  of  the  income  for  the 
complainant,  Charles  A.,iox  life,  with  remainder  to  his  chil- 
dren, in  fee,  if  there  should  be  any  living  at  the  time  of  his 
death,  and  if  none  such,  then  the  whole  to  go  over  to  the  tes- 
tator's granddaughters,  Elizabeth  A.  Howard,  and  Rebecca  A. 
White,  and  their  children.  And  the  other  two-thirds  of  the 
income  for  the  use  of  the  said  Elizabeth  A.  Howard  and 
Rebecca  A.  White,  respectively,  for  the  life  of  each  of  thera, 
with  like  limitations  and  restrictions  as  are  contained  in  the 
devise,  for  the  use  of  the  said  Charles  il.,  the  grandson.  Thai 
the  testator's  granddaughters  have  each  one  child. 

'^  The  bill  makes  the  granddaughters,  and  their  husbands^ 
and  infant  children  parties,  and  Freeborn  O.  Waters  the  trus^ 
tee,  and  prays  that  they  may  be  compelled  to  convey  the  said 
farm  so  purchased  of  Moore.  That  F.  O.  Waters,  who  is 
also  executor  of  the  will,  be  compelled  to  pay  the  debts  due  by 
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the  complainant,  Charles  A,yhi  the  period  of  his  marriage^  and 
to  perform  the  other  stipulations  alleged  to  have  been  made  by 
the  testator,  and  for  general  relief. 

''  It  appears,  by  the  answers  of  the  defendants,  and  otherwise, 
that  C/tarles  A,  Waters,  the  complainant,  and  Elizabeth  A. 
Howard  and  Rebecca  A.  White y  two  of  the  defendants,  were 
brother  and  sisters,  being  the  childrejd  of  the  late  Dr.  Horatio 
Waters,  and  the  grandchildren  of  the  testator.  And  by  their 
answers  they  insist,  that  though  the  farm  in  question  was  pur- 
chased and  stocked,  and  the  complainants,  soon  after  their  mar- 
riage, put  in  possession  of  it,  yet  it  was  merely  intended  to  give 
them  the  usufruct,  and  not  the  power  of  disposing  of  the  pro- 
perty. The  habits  of  the  complainant,  Charles,  being  expen- 
sive and  extravagant,  and  known  to  be  such  by  his  said  grand- 
father, who  did  not  intend  to  give  his  said  grandson  more  of 
his  estate  than  he  designed  for  his  said  sisters.  That  he  never 
intended  to  give  the  conifdainants  anything  beyond  the  use  of 
the  farm  and  personal  property,  or  to  pay  his  grandson's  debts, 
except  upon  th^  condition  that  his  habits  were  reformed,  a  con- 
dition which  has  not  been  complied  with. 

^^  That  to  have  transferred  to  the  complainants  a  title  which 
would  have  enabled  them,  or  either  of  them,  to  part  with  the 
property,  would  have  defeated  the  object  of  the  grandfather, 
which  was  to  furnish  a  provision  for  the  grandson  and  bis  wife, 
for  its  use. 

'  ^  That  the  wife  of  the  surviving  complainant  died  on  or  about 
the  29th  of  January,  1647,  without  issue,  and  upon  that  event, 
the  right  to  require  a  conveyance  of  the  property,  if  such  right 
ever  existed,  (which  is  denied,)  was  determined. 

<'  That  if  any  such  promise  or  agreement  was  made,  as  is  set 
up  in  the  bill,  the  provision  in  the  will  of  the  grandfather,  for 
the  grandson,  his  wife,  if  she  should  survive  him,  and  his 
children,  must  be  taken  as  a  full  satisfaction;  the  property  so 
given  by  the  will,  being  of  greater  value  than  that  which  is 
claimed  under  the  agreement. 

^^  That  the  property  so  claimed  was  regarded  by  the  testator 
as  forming  a  part  of  his  estate  at  the  time  he  made  his  will,  and 
34        v.8 
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was  disposed  of  by  (bal  iDstruincnt;  constituting  a  portion  of 
that  of  which  the  use  is  devised  to  the  grandson  and  his  two 
sisters;  and  that  the  complainant  must  elect  whether  he  will 
hold  under  the  agreement,  if  any  such  was  made,  or  under  the 
will;  and  that  having  already  accepted  the  provision  made  for 
him  by  the  will,  he  cannot  claim  under  the  agreement.  The 
statute  of  frauds  is  also  pleaded  in  one  or  more  of  the  answers, 
in  bar  of  the  relief  prayed. 

**  The  will  of  Charles  WeUerSy  the  grandfather,  executed  on 
the  2nd  of  April,  1846,  and  proved  on  the  14th  of  May  fol* 
lowing,  after  some  other  devises  and  bequests,  contains  the  fol- 
lowing clause:  '  I  do  hereby  give  and  bequeath  to  my  friend 
and  relative,  Freeborn  G.  WaterSf  his  heirs,  executors  and  ad- 
ministrators, all  the  residue  of  my  estate,  of  every  kind  and 
description,  real,  personal  and  mixed,  to  be  held  by  him,  his 
heirs,  executors  and  administrators,  upon  certain  trusts.' 

''These  trusts  are,  in  the  first  place,  to  pay  certain  sums  to 
the  testator's  wife  and  son,  during  their  lives;  and  then  'intrust 
as  to  all  the  residue  of  his  estate,  real,  personal  and  mixed,  that 
the  said  trustee  should  hold  the  income,  interest,  rents  and 
profits  of  one-third  part  of  the  said  residue,  for  the  use  of  his 
grandson,  Charles  WaterSy  during  his  life,  the  same  to  be  paid 
to  him  as  they  accrue,  and  ader  the  death  of  his  grandson,  if 
he  should  leave  a  child  or  children,  or  descendant  or  descen- 
dants of  a  child  or  children  living  at  the  time  of  his  death,  thea 
to  hold  the  said  one-third  part  for  the  use  of  such  child  or  chil- 
dren, or  descendants,  their  heirs,  executors  and  administrators^ 
forever,  as  tenants  in  common;  and  if  the  said  grandson  should 
die  without  issue,  living  at  the  time  of  his  death,  then  to  hold 
the  one-half  of  said  third  part,  and  the  income,  &c.,  thereof^ 
for  the  use  of  the  testator's  granddaughter,  Elizabeili  A.  How- 
ard, and  her  children,  and  their  heirs,  &c.,  subject  to  the  same 
limitations,  &c.,  as  the  one-third  part  of  his  estate  afterwards 
devised  to  her  use;  and  the  other  half  of  the  said  one-third   is 
given,  in  the  same  way,  to  Rebecca  A.  White,  the  testator's 
other  granddaughter.     One  otlier  one-third  of  the  income  of 
his  estate  to  be  held  by  the  trustee  for  the  use  of  the  said  Elv^a- 
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beih  A.  Howard,  as  her  separate  estate,  during  her  life;  and 
after  her  death,  if  she  leave  a  child  or  children,  or  descendants 
of  such,  living  at  the  time  of  her  death,  then  to  hold  the  same 
for  the  use  of  such  child,  fcc,  iheir  heirs,  &c.,  as  tenants  in 
coromon.  But  if  the  said  granddaughter  should  die  without 
issue,  living  at  her  death,  then  the  third  so  devised  for  her  use, 
should  be  divided  between  the  grandson  and  the  other  grand- 
daughter, in  the  same  manner,  and  subject  to  like  limitations 
as  were  expressed  with  regard  to  the  third  of  which  the  income 
Was  devised  to  the  grandson.  And  similar  provisions  were,  in 
«J1  respects,  made  with  regard  to  the  one-third  of  which  the  use 
Was  devised  to  Rebecca  A.  White y  the  other  granddaughter.' 

"  It  appeared,  by  an  agreement  signed  by  the  counscl>  that  the 
land  mentioned  in  the  bill,  as  having  been  purchased  by  the 
testator  from  Benjamin  Moore,  was  conveyed  by  him  to  the 
testator,  on  the  17th  of  February,  1846,  and  that  it  contained 
the  quantity  of  one  hundred  and  eighty-five  acres,  one  lood, 
and  ten  perches.  It  also  appeared,  by  a  statement  admitted  in 
evidence,  that  the  entire  value  of  th©  estate  of  the  testator^  in- 
cluding the  property  claimed  by  the  complainants  in  this  case, 
was  nearly  $150,000,  and  that  this  last  mentioned  property  is 
valued  at  $9,000. 

"A  commission  issued,  under  which  a  number  of  tetters, 
written  by  the  testator,  were  returned,  and  the  depositions  of 
several  witnesses  taken;  but  it  would  be  an  unnecessary  con- 
sumption of  time,  to  enter  into  a  minute  examination  of  the 
proof,  it  being  deemed  sufficient,  in  expressing  the  views  of  the 
tourt  upon  the  propositions  discussed  by  the  counsel,  to  state 
the  impression  which  the  evidence  has  made  upon  my  mind. 

<'  The  bill,  it  will  be  seen,  puts  the  title  of  the  complainants 
to  a  decree,  upon  the  ground  that  the  testator  agreed,  that  if 
they,  the  complainants,  would  intermarry  with  each  other,  he 
would  purchase  and  fully  stock  a  farm  for  them,  as  their  pro- 
perty, and  perform  the  other  stipulations  alleged  to  have  been 
entered  into  on  his  part;  and  that  in  consequence  of  these  pro- 
mises and  engagements,  the  marriage  did  lake  place,  and  as 
the  consideration  of  marriage  is  a  valuable  consideration,  in 
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contemplation  of  law^  the  complainants  claim  to  be  purchasers 
for  value. 

"  These  pretensions,  on  the  part  of  the  complainants,  are 
denied  by  the  answers,  T^bich  insist  that  no  such  contract  or 
promise  was  made  by  the  testator,  who  designed  to  give  the  use, 
merely,  of  the  property,  and  not  to  pass  the  title,  and  that  such 
is  the  fair  inference  to  be  put  upon  his  various  acts  and  decla- 
rations, oral  and  written. 

^^The  first  question,  therefore,  is:  have  the  plaintiffs  suc- 
ceeded in  proving  such  an  agreement  as,  upon  the  principles 
which  govern  this  court  in  enforcing  the  specific  execution  of 
contracts,  will  entitle  them  to  its  interposition  in  this  form,  con- 
sidering, for  the  present,  that  the  agreement  itself  is,  in  alt  its 
parts,  of  that  description  which  the  court  will,  when  fully  proved, 
direct  to  be  performed? 

"This  question  can,  of  course,  only  be  determined  by  a 
careful  examination  of  the  evidence,  and  after  having  read  it 
with  much  attention,  I  find  it,  to  say  the  least,  very  question- 
able whether  the  elder  Mr.  Waters  did  mean  to  pass  to  the 
complainants,  or  to  the  surviving  complainant,  in  any  event, 
such  a  title  to  the  property  in  controversy,  as  is  sought  to  be  en- 
forced by  this  bill.  Looking  to  the  whole  evidence,  written 
and  dral,  I  am  strongly  inclined  to  the  opinion,  that  the  ground 
taken  by  the  defence  is  the  true  one,  and  that  the  purchase  of 
this  farm,  and  the  placing  the  grandson  upon  it,  was  intended 
for  the  double  purpose  of  giving  him  the  means  of  earning  a 
present  su]^ort,  and  as  an  experiment  by  which  the  grand- 
father hoped  to  wean  him  from  his  extravagant  habits.  Any 
other  supposition  would  subject  the  grandfather  to  the  imputa- 
tion of  having  practised  upon  his  grandson  and  bis  wife  the 
grossest  imposition. 

*'If,  as  the  complainants  say,  they  were  induced  to  marry 
upon  the  faith  of  the  engagement  of  old  Mr.  Wafers j  fully  dis- 
closed to  give  them  the  title  to  this  farm,  and  to  peiforra  the 
other  stipulations  set  up  in  the  bill,  and  he,  immediately  after 
the  marriage,  took  the  title  to  himself,  he  was  guilty  of  a  degree 
of  cruelty  and  deception  towards  them,  wholly  inconsistent  with 
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Uiat  afiectioo  and  regard  for  (heir  welfare  which  appears  upon 
the  face  of  all  his  letters,  and  by  the  whole  evidence.  The 
marriage  took  place  on  the  4th  of  February,  1846,  and  the 
deed  from  Moore  to  the  cider  Mr,  Waters^  was  executed  on 
the  17th  of  the  same  month  and  year.  •  Now,  can  it  readily  be 
believed,  that  this  old  gentleman  would  have  entrapped  these 
young  people  into  getting  married,  by  an  agreement  to  make 
them  (he  owners  of  this  property,  and  then,  in  thirteen  days 
from  (bat  (ime,  shamefully  violate  his  engagement  by  taking 
and  keeping  the  title  to  himself?  Such  a  supposition  is  irre- 
concilable with  the  na(ure  of  his  feelings  and  relations  towards 
them,  and,  to  be  credited,  must  be  strongly  supported  by  evi- 
dence. 

^*  Much  stress  has  been  laid,  by  the  complainant's  counsel, 
upon  the  case  of  Dugan,  et  al,,  vs.  Oitiings,  et  at,,  decided 
by  the  Court  of  Appeals,  at  December  term,  1S45.  That  ca^e 
decides,  what  is  believed  to  have  been  well  settled  before,  that 
roarringe  is  a  valuable  consideration,  and  that  a  promise  made 
in  considera(ion  of  marriage,  cannot  be  revoked  at  the  will  of 
the  party  who  made  it.  But  the  evidence  in  that  case,  as  it 
appears  to  me,  of  (he  promise,  was  of  a  far  more  conclusive 
charac(er  (han  in  this.  Indeed,  in  that  case,  (here  could  be  no 
doubt,  looking  to  the  declarations  and  acts  of  Mr.  Dugariy  bo(h 
before  and  subsequent  to  the  marriage,  (hat  the  propeny  in 
question  belonged  to  his  daugh(er,  Mrs.  Smith,  and  her  chil- 
dren; and  there  was  not  a  single  act  or  declaration  of  his,  in- 
consistent with  that  view  of  the  case.  In  this  case,  as  I  have 
already  observed,  there  is  much  evidence  leading  to  (he  different 
conclusions  and  variotis  consideradons  of  prudence,  calculated 
to  deter  (he  grandfa(her  from  placing  his  proper(y  at  (he  disposal 
of  his  grandson. 

''Now  this  being  a  case  in  which  (he  complainants  call  upon 
the  court  to  interfere  in  their  favor,  by  enforcing  the  specific 
execution  of  a  contract,  (hey  must  come  before  it  with  a  much 
atronger  case  than  if  they  were  acting  defensively,  and  merely 
resifitiDg  such  an  application  made  by  (he  adveise  party.  Under 
the  circumstances  of  this  case,  (be  court  must  entertain  no  rea- 
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sonable  doubt  of  (he  existence  of  the  contract,  and  be  satisfied 
that  it  is  one  which,  looking  to  what  is  just  and  reasonable, 
ought  to  be  enforced.  2  Slort/s  Equity ^  sec,  769.  Seymour 
vs.  Delanceyy  6  John.  Cli.  Rep.,  222. 

"  But  there  are  other  grounds  upon  which,  in  my  opinion, 
the  relief  prayed  in  this  case  must  be  refused. 

"  It  is  established  by  the  cases,  and  by  writers  of  the  highest 
distinction,  that  the  specific  execution  of  contracts  in  equity,  is 
not  a  matter  of  absolute  right  in  the  party,  but  of  sound  dis- 
cretion in  the  court.  And  unless  the  court  is  satisfied  that  the 
application  to  it,  for  this  extraordinary  assistance,  is  fair,  just 
and  reasonable,  in  every  respect,  it  will  refuse  to  interfere,  but 
leave  the  party  to  his  remedy  at  law,  for  a  compensation  in 
damages.  2  Story^s  Equity y  sees.  767,  770.  Corberry  vs. 
Tannehill,  1  Har.  4*  John. ,  224.  Seymour  vs.  Delaneeyy  6 
John.  Ch.  Rep.,  222. 

"Now  what  is  the  nature  of  the  application  in  the  present 
case?  and  how  is  the  court  to  aflTord  the  redress  which  is  asked 
from  it?  The  promise  charged  in  the  bill,  and  established  by  the 
evidence,  if  indeed,  any  promise  is  shown,  was  to  the  surviv- 
ing complainant,  and  his  late  wife,  then  Miss  Somerville,  and 
Avas  unquestionably  intended,  if  made  at  all,  to  provide  for 
them  and  their  children,  if  any  should  be  born,  a  support. 
But  the  wife  is  dead,  and  there  is  no  issue  of  the  marriage;  and 
the  surviving  husband  now  claims  to  have  this  contract  specifi- 
cally enforced  for  his  exclusive  benefit,  ahhough  he  has  receiv- 
ed in  another  form,  and  by  the  will  of  his  grandfather,  proper- 
ty to  a  much  larger  amount.  The  contract  asserted  in  the  bill, 
it  will  be  observed,  is  not  merely  a  contract  to  convey  title  to  a 
certain  parcel  of  land,  but  embraces  an  engagement  to  stock  it, 
to  pay  the  debts  of  the  grandson,  and  support  him  and  his 
family  for  the  first  year  after  their  marriage.  Now  this  contract , 
if  enforced  at  all,  as  is  said  in  the  cases,  is  to  be  enforced  es 
vigore,  and  with  unmitigated  severity.  It  must  be  carried  into 
execution  at  all  its  points,  though  a  part  of  the  consideration 
has  unquestionably  failed,  by  the  death  of  the  wife,  childless; 
as  it  is  impossible  to  suppose,  if  the  grandfather  ever  did  make 
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8uch  a  binding  engagement  as  is  contended  for,  that  the  wife 
and  children  were  not  in  his  contemplation,  and  constituted  in 
part,  at  least  the  motive  for  his  promise.  It  seems  to  me  emi- 
nently proper,  timt  a  case  like  this  should  be  sent  to  law^ 
where,  in  the  language  of  Chancellor  Kent,  in  Seymour  and 
Delanq/y  'relief  can  be  afforded  in  damages,  wiih  a  modera- 
tion agreeable  to  equity  and  g(K)d  conscience,  and  where  the 
claims  and  pretensions  of  each  party  can  be  duly  attended  to, 
and  be  admitted  to  govern  the  assessment.' 

"  And  in  this  case,  there  is  a  peculiar  reason  why  the  power  of 
the  court  should  not  be  exerted  in  the  form  in  which  it  is  applied. 
The  contract  we  have  seen,  is  not  confined  to  real  estate, 
but  extends  to  goods  and  chattels,  and  the  payment  of  debts, 
and  it  is  certainly  a  general  rule,  that  with  regard  to  contracts, 
respecting  goods  and  other  things  of  a  merely  personal  nature, 
this  court  will  not  decree  a  specific  performance,  except  in  cases 
in  which  a  court  of  law  could  not  give  adequate  compensation 
in  damages.  Unless,  therefore,  in  contracts  relating  to  per- 
sonal estate,  it  is  clearly  shown,  that  adequate  compensation 
cannot  be  given  by  an  action  at  law,  chancery  will  not  inter- 
fere.   2  Sion/y  sees.  716,  717,  718. 

^^  This  court  then  looking  to  all  the  circumstances  of  this 
case,  seeing  that  in  the  state  of  things  which  now  exist  it 
would  be  impossible  to  frame  a  decree,  which  would  do  jus- 
tice as  between  these  parties^  being  moreover  convinced  that 
the  leading  motive  which  induced  the  grandfather  to  make 
the  promise,  if  he  did  make  such  promise,  can  no  longer  ope- 
rate, I  am  not  disposed  to  carry  this  alleged  contract  into  exe- 
cution; but  will  leave  the  party  to  his  remedy  at  law,  where 
the  jury  can  afford  him  the  relief  in  damages,  which  they  may^ 
under  all  the  circumstances,  think  him  entitled  to. 

'^If  this  court  should  decree  the  specific  performance  of  this 
contract,  and  direct  the  tide  to  this  property,  to  be  conveyed  to 
the  complainant,  so  as  to  give  him  dominion  over  it,  I  am  per- 
suaded I  should  be  doing  that  which  his  grandfather  never  in- 
tended, and  for  which,  as  I  think,  there  is  no  sufficient  justifi- 
cation in  the  proof,  for  not  a  single  witness  has  spoken  of  the 
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nature  or  quality  of  the  title  which  the  complainant  was  to  re- 
ceive. And  if  we  are  to  judge  from  the  will  of  the  grand- 
father, dated  but  two  months  after  the  marriage,  and  the  char- 
ter of  the  interest  which  the  complainant  takes  under  it,  there 
is  the  strongest  reason  for  thinking,  that  the  absolute  transfer  to 
him,  of  the  tide  to  this  property,  would  be  most  repugnant  to 
the  intentions  of  the  grandfather,  then  or  previously  entertained. 

"  There  is,  besides,  another  view  fatal  to  the  right  of  the 
complainant  to  a  decree. 

**  The  property  involved  in  this  case,  is  estimated  at  about 
nine  thousand  dollars,  and  the  entire  estate  of  the  testator,  of 
the  income  of  which  the  complainant  is  in  the  enjoyment  of 
one- third,  after  the  payment  of  some  small  annuities,  is  valued 
at  about  $160,000. 

'<  It  is  contended  by  the  defendant's  counsel,  that  this  devise 
of  the  income,  must  be  considered  as  a  satisfaction  of  the  con- 
tract, if  one  was  made,  to  convey  to  the  plaintiff  the  property 
in  dispute  in  this  case;  I  do  not  think  this  position  can  be  main- 
tained upon  the  authorities  applicable  to  the  subject.  It  is 
settled,  that  if  the  interest  which  the  creditor  takes  by  the  will 
is  not  ejusdem  generis,  not  being  co-extensive  with,  or  of  the 
same  nature  of  that  to  which  he  is  entitled  from  the  testator  as 
his  debtor,  the  legatee  will  be  entitled  to  both  interests.  2 
Rop.  on  Leg,,  46,  48. 

'^  But  although,  in  my  opinion,  the  interest  which  this  com- 
plainant takes  under  the  will  of  his  grandfather,  cannot  be  re- 
garded as  a  satisfaction  of  his  claim  founded  upon  the  alleged 
contract,  I  yet  think  the  will  puts  him  to  his  election,  and  that 
he  cannot  claim  under  the  will,  and  under  the  contract  also. 

''  There  can  be  no  doubt  that  the  degree  of  intention  necessary 
to  raising  a  case  of  election,  must  plainly  appear  upon  the  face 
of  the  will,  but  then  the  court  is  not  to  disregard  what  amounts 
to  a  moral  certainty  of  the  intention  of  the  testator.  McElfresk 
vs.  Schley  ^  Barr,  2  GUI,  181. 

'^  And  though  evidence  dehors  the  will,  will  not  be  admit- 
ted to  prove  or  dbapprove  such  intention,  there  seems  to  be  do 
valid  objection  to  such  evidence  to  show  the  state  and  circum> 
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Stances  of  the  properly.     Juddvs.  Praity  13  Ves.^  168.     2 
Roper  on  Legacies^  390. 

^^Now  can  there  be  a  doubt  that  the  testator  did  intend  to 
dispose  of  this  property  as  his  own? 

"He  took  the  deed  to  hinnself  on  the  17th  February..  1846, 
and  on  the  2nd  of  April  following,  he  made  his  will,  by  which 
he  devised  to  the  trustee  his  wliole  estate  of  every  kind  and 
description.  I  throw  out  of  view  his  declaration  to  Mr.  Poe, 
which  has  been  excepted  to;  but  I  suppose  the  fact  of  his  tak- 
ing the  deed  to  himself,  is  evidence  to  show  the  state  and  cir- 
cumstances of  the  property. 

"Now  is  it  not  morally  certain,  that  the  testator  intended  to 
dispose,  by  his  will,  of  this  property?  and  is  not  that  intention 
apparent  upon  the  face  of  the  will  itself,  especially  when  taken 
in  connection  with  the  state  and  circumstances  of  the  property  ? 
He  unquestionably  had  the  legal  title,  and  his  intention,  as  it 
appears  to  me,  might  be  as  well  disputed,  to  dispose  of  any 
other  part  of  hi*  estate  as  this. 

"There  is  another  intention  also  noanifest  upon  the  face  of 
this  will,  which  would  be  frustrated  by  the  success  of  this  at- 
tempt on  the  part  of  the  complainant,  and  that  is,  to  place 
the  grandchildren  on  a  footing  of  entire  equality.  It  is  perfectly 
clear  that  the  testator  intended  to  give  to  each  the  same  precise 
interest  in  his  estate,  in  regard  alike,  to  quantity  and  quality, 
and  to  permit  this  arrangement  to  be  distributed,  would  be  to 
defeat  a  cherished  object  of  the  testator. 

"  The  rule  as  asserted  by  the  Court  of  Appeals  in  the  case 
of  Mc^lfresh  vs.  Schley  atid  Barry  is,  "that  a  man  shall  qot 
take  a  benefit  under  a  will,  and  at  the  same  time  defeat  the 
provisions  of  the  instrument,"  &c.,  and,  as  according  to  my 
view  of  this  case,  the  complainant  is  now  attempting  by  this 
bill,  to  violate  this  rule,  I  should,  on  this  ground,  if  none 
other  existed,  refuse  hjm  relief." 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Spence,  Magruder,  Martin,  and  Frick,  J. 
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Pratt  and  Nelson^  for  the  appellants,  contended: 

Ist.  That  the  contract  proved  by  the  testimony  in  the  cause, 
is  substantially  that  set  out  in  the  complainants'  bill. 

2nd.  That  said  contract  was  founded  upon  a  valuable  con- 
sideration, was  in  part  performed  by  the  grandfather  of  the 
complainant  in  his  lifetime,  and  that  the  complainant  is  entitled 
to  a  decree  for  its  specific  and  complete  execution. 

3rd.  That  the  death  of  the  wife  of  the  appellant,  pending 
the  proceedings,  does  not  impair  in  any  wise  his  rights  under 
said  agreement. 

4th.  That  said  contract  is  not  affected  by  the  provisions  of 
the  statute  of  frauds. 

5th.  That  the  provisions  made  for  the  complainant,  by  the 
will  of  his  grandfather  is  no  satisfaction  of  said  contract. 

6th.  That  the  complainant,  under  the  circumstances  of  this 
case,  is  not  bound  to  elect,  whether  be  will  take  under  the  will 
of  his  grandfather,  or  under  the  agreement,  but  that  he  has  a 
right  to  take  the  provision  made  for  him  by  thS  one,  and  to  ask 
a  specific  execution  of  the  other. 

J.  M.  Campbell  and  Thomas  S.  Alexander,  for  the  ap- 
pellees, insisted: 

1st.  That  the  deceased,  diaries  Waters y  never  made  any 
such  agreement  as  is  alleged  in  the  bill, 

2nd.  If  he  did,  his  will  has  more  than  fulfilled  it. 

3rd.  That  in  any  event,  as  the  will  carries  the  property 
claimed  under  the  agreement;  the  appellant,  taking  a  benefit 
under  the  will,  cannot  claim  against  the  will  under  the  agree- 
ment. 

4thly  and  lastly.  That  if  the  agreement  were  made  as  al- 
leged, and  is  yet  unperformed,  and  may  be  enforced  notwith- 
standing the  will,  the  appellant  is  entitled  to  no  more  since  the 
death  of  his  wife,  without  issue,  than  a  life  estate  in  Moore^s 
farm,  and  as  to  the  residue  of  the  property  mentioned  in  the 
agreement,  has  no  remedy  in  equity. 


"^ 


Digitized  by 


Google 


OF  MARYLAND.  275 


Watorn  vs,  Howard,  et  al.— 1849. 


f^RiCK,  J.,  delivered  the  opiDion  of  Ihis  court. 

The  object  of  the  bill  filed  in  this  case  by  the  appellant  and 
Rebecca  Ann  WaterSy  his  wife,  (since  deceased;)  is  to  enforce 
the  performance  of  a  contract  alleged  to  have  been  made  with  the 
complainant,  by  Charles  Waters  the  grandfather  of  Charles 
A,  TFa/er«,  in  which  it  is  charged:  That  the  grandson,  with 
the  sanction  and  encouragement  of  his  gmndfather,  having 
made  proposals  of  marriage  to  Miss  Somervilley  Charles 
Waters,  the  grandfather  agreed:  that  if  such  marriage  should  be 
consumated,  he  would  purchase  and  fully  stock  a  farm  for  the 
complainants,  would  pay  all  the  debts  of  his  grandson  out- 
standing, and  would  furnish  adequate  means  for  the  support  of 
him  and  his  wife  for  the  first  year  thereafter.  And  this  promise 
and  engagement  being  communicated  as  well  lo  Miss  Somer- 
ville  as  to  her  mother  and  brother,  the  marriage  was  afterwards, 
on  the  4th  of  Feb.,  1846,  duly  solemnized. 

It  is  further  alleged,  that  shortly  after  the  marriage,  Charles 
Waters,  the  grandfather,  in  part  execution  of  the  agreement) 
purchased  a  farm  in  Baltimore  county,  and  put  the  complain- 
ant in  the  possession  thereof;  and  also  in  part  stocked  it  with 
furniture,  implements  and  slaves;  soon  after  which  he  died> 
before  paying  complainant's  debts,  without  having  executed  a 
deed  for  the  land,  and  without /ti%  stocking  the  farm,  and 
supplying  the  means  of  support  for  the  year  ensuing  the  mar- 
riage. 

The  bill  then  sets  out  the  will  of  the  grandfather,  Cluxrlcs 
Waters,  by  which,  after  a  proper  provision  for  his  wife  for  life, 
he  devises  all  the  residue  of  his  estate  to  Freeborn  G.  Waters, 
in  trust  as  to  one-third  of  the  income  thereof,  for  Charles  A. 
Waters  for  life,  with  remainder  to  his  children  in  fee,  if  any 
living  at  his  death ;  and  if  none,  then  to  his  two  granddaughters, 
Eliza  A.,  the  wife  of  Charles  Howard,  and  Rebecca  A.,  the 
wife  of  Charles  White,  and  their  children.  And  as  to  the 
remaining  two-thirds,  the  income  thereof  for  the  use  of  these 
granddaughters  respectively  for  life,  with  like  limitations  as 
contained  in  the  devise  to  his  grandson.  Each  of  the  grand- 
daughters had  one  child.     All  these  parties  are  made  defend - 
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ants  to  the  bill^  and  the  prayer  is,  that  they  may  be  decreed  to 
convey  to  the  complainants,  the  farm  in  question,  and  that  the 
executor,  (who  is  the  trustee  also,)  be  compelled  to  pay  the 
debts  due  by  the  complainant  at  the  time  of  the  marriage,  and 
in  all  other  respects,  execute  the  remaining  stipulations  of  the 
contract. 

The  defendants  by  their  answers  insist:  that  although  the 
farm  in  question  was  purchased  and  stocked)  and  complainants 
put  in  possession  by  the  grandfather,  yet  that  the  contract  to 
this  intent,  if  any  was  made,  was  only  to  give  to  the  complain- 
ants the  usufruct  of  the  farm  and  other  property,  and  not  the 
absolute  fee. 

That  the  habits  of  the  grandson  were  unthrifty  and  extrava- 
gant, and  so  known  to  the  grandfatheri  and  the  aid  proposed 
to  be  given,  was  only  in  the  hope  ahd  upon  the  condition  that 
he  would  reform  his  vicious  habits,  which  he  never  did.  That 
to  have  conveyed  to  him  the  title  in  fee,  would  have  enabled  i 
the  complainant  to  have  defeated  the  prominent  object  of  the 
grandfather,  in  vieW  of  the  provision  he  intended  for  the  com- 
plainant and  his  issue;  and  further,  that  it  was  never  the  de- 
sign of  the  grandfather  to  place  the  complainant  on  a  better 
footing  with  regard  to  his  estate,  than  his  sisters. 

The  defendants  further  aver,  that  only  a  few  days  after  the 
marriage,  on  the  17th  day  of  February,  1S46,  the  property 
here  claimed  by  the  complainants,  was,  by  his  own  direction, 
conveyed  to  the  grandfather  in  his  own  name,  while  the  com- 
plainants were  in  possession;  that  it  was  regarded  by  him  as  a 
part  of  his  estate  at  the  time,  and  passed  under  his  will  as  a 
portion  of  what  was  devised  in  trust  for  the  grandson  and  his 
two  sisters;  and  that  the  provisions  thus  made  for  the  complain- 
ant, Charles  A.  Waters,  by  the  will,  is  a  full  performance  of 
any  agreement  made  in  contemplation  of  his  marriage. 

The  will  of  the  grandfather  was  executed  on  the  2nd  of 
April,  1846;  and  it  is  admitted  that  the  entire  estate  of  the  tes- 
tator, including  the  property  here  claimed  by  complainants, 
was  nearly  $160,000;  and  the  property  claimed  under  the 
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alleged  agreement  with  ihe  complainants,  is  valued  altogether 
at  the  sum  of  $9,000. 

The  chancellor,  upon  the  whole  case  presented  to  him,  de- 
termined that  the  complainant  had  made  out  no  claim  for  the 
interposition  of  a  court  of  equity,  and  dismissed  ihe  bill;  and 
this  decision  we  are  called  u[)on  to  review. 

The  true  inquiry  here  is>  whether  the  alleged  agreement 
of  Charles  Waters^  the  grandfaiher,  in  consideration  of  the 
marriage  proposed  and  consummated  between  the  complain- 
ants, is  sustained  by  the  evidence  in  the  cause;  and  how  far 
such  an  agreement)  according  to  the  principles  which  govern 
a  court  of  equity  in  enforcing  a  specific  execution,  will  entitle 
the  complainant,  under  all  the  circumstances,  to  the  interposi- 
tion which  is  here  sought  by  him  ?  — 

Marriage  has  always  been  held  in  the  law  to  be  a  good  and 
valuable  consideration  to  sustain  a  contract.  But  the  contract 
must  be  one  certain  in  all  its  particulars;  so  clear  and  definite, 
and  so  far  satisfactorily  proveil,  as  to  be  capable  of  specific 
execution.  If  it  be  a  parol  contract,  to  take  it  out  of  the  statute « 
for  part-performance )  the  terms  must  be  definite  and  unequivo- 
cal. If  uncertain  or  ambiguous,  a  specific  performance  will 
not  be  decreed.  For  the  court  may  enforce  precisely  what  the 
parties  never  did  intend  or  contemplate.  1  Story^s  Eq,  Juris.  ^ 
sees.  764,  767. 

Now  what  was  the  intention  stamped  upon  all  the  evidence 
in  this  case  ? 

The  grandfather  was  made  aware  of  the  attachment  of  his 
grandson  to  the  lady  whom  he  afterwards  married.  He  was 
before,  fully  advised  of  his  erratic  and  extravagant  habits. 
But  he  approved  of  the  engagement,  and  as  is  proved,  used 
every  persuasion  and  inducement  to  encourage  an  union  be- 
tween them.  He  regarded  it  as  the  probable  means  of  reclaim- 
ing him;  and  with  that  view,  in  all  sincerity  did  make  to  the 
parties  and  their  friends,  the  pledges  and  declarations  which  are 
proved  by  the  witnesses,  and  also  contained  in  the  letters  filed 
in  evidence  in  the  cause. 

In  all  the  testimony,  there  is  nothing  inconsistent  or  conflict- 
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ing  with  ihe  theory,  that  he  intended  to  buy  a  farm,  to  slock  it 
and  furnish  it,  to  place  him  upon  it,  pay  his  debts,  and  give 
him  a  start  in  the  world,  (as  he  expressed  it;)  without  design- 
ing, at  the  same  time,  to  invest  him  with  the  title  in  fee,  and 
the  uncontroled  disposition  of  an  experimental  provision;  direct- 
ed to  his  gradual  reform  and  fixed  settlement  in  life.  From 
the  whole  tenor  of  the  correspondence,  it  is  obvious,  that 
the  grandfather  reserved  to  himself  full  direction,  with  regard 
to  the  manner  in  which  such  provbion  should  be  made^  and 
the  extent  to  which  it  was  to  go. 

He  might  well,  in  all  the  language  imputed  to  him,  have 
looked  to  a  permanent  provision  for  the  grandson,  and  yet  have 
reserved  to  himself  the  time  at  which  he  would  so  execute  it. 
He  agreed  to  buy  a  farm  and  put  him  in  possession.  All  this 
he*  did,  promptly  by  the  day  designated.  He  bought  the 
farm.  He  gave  to  Mrs.  S.,  the  mother  of  the  lady,  the  money 
and  means  to  furnish  the  house,  and  partially  at  least,  within 
the  short  period  intervening  before  his  death,  sent  the  stock  and 
negroes  from  his  own  farm. 

Can  it  be  supposed  that  when  the  chief  inducement  of  the 
grandfather  in  making  these  promises,  was  to  reclaim  his  grand- 
son, and  reform  bis  extravagant  habits,  that  he  designed  to  give 
him  the  title  and  right  of  control  over  the  property,  uncon- 
ditionally, and  thus  administer  means  and  encouragement  to 
the  prosecution  of  the  very  course  of  life  which  he  desired  to 
check?  The  object  of  the  grandfather  would  seem  more 
naturally  to  correspond  with  the  isicts  done  by  him  in  the  exe- 
cution of  that  object;  to  put  him  in  possession  of  a  farm,  and 
to  stock  it,  not  to  pass  the  title  to  him.  View  it  as  a  contract, 
and  to  this  extent  it  has  been  fully  performed.  And  as  ii  ap- 
pears in  evidence,  the  complainant  is  still  in  possession,  and 
competent,  under  the  powers  in  the  will  to  the  trustee^  to  ar- 
range with  him  for  the  continued  usufruct  of  the  property. 
The  will  itself,  excludes  all  idea  of  title  in  the  complainant 
over  any  portion  of  the  property,  but  gives  to  him  a  life  estate 
in  a  share,  estimated  at  more  than  $40,000,  while  the  whole 
estimate  of  the  claim  asserted  by  the  bill,  is  set  down  at  $9,000. 
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What  the  grandfather  intended  and  promised,  he  partly  exe- 
cuted in  his  IHelime,  and  afterwards  consummated  by  bis  will; 
to  settle  them  on  a  farm,  or  in  any  other  business  pursuit,  to 
provide  for  them  through  life,  and  secure  the  ultimate  benefit 
of  his  bounty  to  their  children;  keeping  it  out  of  the  power  of 
complainant  to  waste  his  substance,  by  placing  the  property 
under  trust  for  these  purposes.  The  whole  disposition  of  the 
estate  in  his  will,  would  seem  to  correspond  wiih  this  presum- 
ed intention  of  the  agreement  here  set  up.  He  had  rep)eatedly 
declared  his  intention  to  see  all  his  grandchildren  settled  and 
provided  for  in  his  lifetime.  In  his  will  he  has  preferred  none; 
but  has  shewn  his  disposition  to  be  equally  favorable  to  all,  by 
giving  to  each  a  full  and  equal  share  of  his  estate.  And  to 
decree  what  is  claimed  here  to  the  complainant,  without  see- 
ing a  clear  and  unequivocal  agreement  or  declaration  to  give  it, 
would  be  to  disregard  the  obvious  plans  of  the  testator;  to 
make  the  distribution  of  his  estate  unequal,  and  defeat  and  dis- 
appoint all  the  motives  which  influenced  both  the  alleged 
agreement,  and  the  testamentary  dispositions  of  the  grandfather. 

Such  is  our  view  of  the  motives  and  inducement  to  this  al- 
leged contract.  And  with  this  key  to  the  conduct  of  the 
grandfather,  let  us  glance  at  the  mass  of  testimony  introduced, 
and  see  if  it  can  be  sustained  beyond  this,  to  raise  a  contract^ 
such  as  is  sought  to  be  enforced  by  the  bill  in  this  case. 

To  William  T,,  the  brother  of  Miss  Somerville,  he  said: 
"That  he  would  buy  them  ih^  first  suitable idsm  that  offered; 
would  furnish  it  and  stock  it,  and  pay  their  expenses  for  a 
year. "  Not  that  he  agreed  to  do  it.  And  even  if  he  did ,  the 
engagement  is  wholly  indefinite  and  uncertain.  Of  the  first 
suitable  farm,  who  was  to  judge  as  to  price  and  quantity  of 
land?  And  how  was  it  to  be  stocked,  unless  with  regard  to 
size  and  value?  No  intention  is  here  indicated  to  make  a 
binding  contract;  but,  (as  he  expressed  it  on  another  occasion,) 
'^  to  do  as  be  pleased,  and  buy  such  a  place  as  pleased  him- 
self." In  other  words,  to  do  what  he  thought  "suitable" 
for  them,  and  make  such  provisions  as  would  ^^give  hisgiand- 
ion  a  fair  start;"  and  make  them,  (the  husband  and  wife,) 
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comfortable,  until  the  conduct  of  his  grandson  would  justify 
his  ''doing  more."  When  he  afterwards  purchased  Moore*s 
farm. could  he  have  supposed  that  he  was  bound  by  a  legal 
contract,  capable  of  being  enforced  against  him,  and  to  exe- 
cute to  them  a  title,  which  only  fourteen  days  before  the  mar- 
riage, he  took  to  himself?  Hammond^  it  is  true,  (as  other 
witnesses  also,)  says,  that  ''he  wanted  to  buy  a  farm  for  his 
grandson."  But  he  has  no  where  said  that  it  was  in  the  per- 
formance of  any  agreemant  or  contract  to  do  so.  To  Mrs. 
Somerville,  with  whom  he  corresponded  on  the  subject,  and 
with  reference  to  another  farm  which  was  proposed  to  him  for 
sale,  about  which  he  was  treating,  he  writesj  "itfy  view  is  not 
to  confine  my  grandson  on  this  spoty  if  he  turns  his  attention 
a  to  business,  as  I  most  ardently  hope  he  will;  and  then  if  it  be 
want  of  judgment,  it  had  much  better  be  on  a  moderate  than  a 
large  scale."  His  anxiety  was  "to  fix  his  grandson  on  a  farm," 
as  is  expressed  in  a  letter  io  compkinant  himself;  and  in  his 
letter  to  Wm,  T.  Sotn^tn/fc,  he  expresses  the  same  views,  and 
adds:  "I  would,  without  delay,  buy  a  first  rate  farm  for  him, 
as  I  am  anxious  to  fix  all  my  grandchildren  in  my  life  time, 
could  I  collect  what  has  been  long  due." 

Again,  in  another  letter  he  says:  "  I  am  tryir^  to  procure  a 
suitable  farm  on  which  I  could  establish  you."  And  how  far 
that  which  he  proposed  to  do,  was  definite  as  to  the  time,  the 
manner,  and  the  extent  of  the  alleged  contract,  may  be  ir>ferred 
from  his  language  to  Mrs.  Somerville;  when  expressing  to  him 
the  fears  of  complainant,  that  the  grandfather  would  not  fulfill 
his  promises,  he  said,  "that  Charles  had  better  tntst  to  his 
generosity y  as  he  would  do  every  thing  that  was  right." 

There  is  nothing  in  all  this,  or  in  his  other  declarations,  to 
show  that  he  ever  intended  to  give  the  staff  out  of  his  own 
hands,  or  that  the  complainant  had  any  right  to  suppose  that 
he  so  intended. 

Therefore,  when  he  sdys  that  he  will  "  buy  the  first  eligible 
farm,"  and  in  another  instance,  <'the  most  $uitable  farm,"  it 
was  always  in  bis  view  "to  settle  and  fix  "  bis  grandson,  as  he 
contemplated  to  fix  his  other  grandchildren  ^  not  defining  any 
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particular  estate  he  iDtended  to  give,  or  designating  any  binding 
and  definite  terms  upon  which  he  meant  to  fix  them.  And 
further,  when  he  proposed  to  the  £ather  of  complainant  an  ex- 
change, by  which  he  proposed  to  put  complainant  on  the  farm 
held  by  the  father  for  years,  by  possession  without  title,  it  indi- 
cates, most  decidedly,  that  he  designed  to  give  nothing  beyond 
the  possession  for  the  time,  and  as  an  experiment  in  the  pro- 
mised reform  of  the  habits  of  the  complainant.  That  all  the 
grandfather's  plans  were,  at  that  time,  directed  to  this  reform, 
and  their  final  consummation  depended  upon  it,  is  further  il- 
lustrated by  his  language  to  the  grandson,  in  the  first  letter  of 
the  series:  ''You  ought,'*  he  says,  '*to  have  felt  assured  llrnt 
all  I  propose  doing  for  you,  would  most  assuredly  be  done^  and, 
perhaps,  much  more,  as  I  saw  you  progressing.^* 

Upon  this  brief  review  of  a  portion  of  the  testiniony,  all  of 
which  we  have  carefully  examined,  (and  laying  no  stress,  and, 
therefore,  expressing  no  opinion  on  the  part  excepted  to,)  we 
have  no  difficulty  in  concluding,  that  the  grandfather  never 
meant  or  contracted  to  give  to  complainant,  absolutely  and  in 
fee,  the  uncontrolled  disposition  of  thb  contemplated  advance- 
ment. But,  standing  in  loco  parentis  to  all  his  grandchildren, 
be  designed,  as  they  <fixed  and  settled  themsel^res  in  life,  to  ad- 
vance them  by  a  provision  suitable  to  their  wants  and  station, 
in  such  mfinner  and  at  such  times  as  his  judgment  a^  ''  gene- 
rosity" might  dictate* 

The  tme  intention  in  this  case,  was  to  nuike  a  pirospectivc 
provision  for  husband,  wife,  and  children.  Here  the  wife  is 
dead,  and  there  is  no  issue  from  the  marriage.  A  prominent 
part  of  the  motive  and  consideration  on  which  this  promise  was 
based,  has  failed,  and  the  complainant  claims  to  have  the  whole 
perforiTied  for  his  exclusive  benefit;  althougJi  he  has  received 
what  is  admired  to  he  fajr  beyond  the  vxiluc  of  tlie  claim,  in 
the  precise  form  in  which  we  conceive  the  grandfather  intended, 
by  his  promise,  to  signify  his  bounty  in  his  lifetime.  He  never 
made  an  engagement  binding  on  him  to  the  extent  claimed  by 
the  complainant;  and  exclusive  of  any  consideration  of  the 
irife  and  of  the  children,  that  might  result  from  the  marriage. 
36        V.8 
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To  provide  for  (heae,  was  among  the  prominent  motives  of  the 
grandfather;  and  (he  whole  complexion  of  the  case  is  so  far 
changed  by  the  death  of  the  wife,  that  a  strict  compliance  with 
what  is  claimed  as  the  agreement,  becomes  impracticable. 
With  this  motive  in  view,  it  is  entirely  repugnant  to  it,  to  as- 
sume, even  if  the  wife  were  still  living,  that  he  intended  to 
give  such  an  estate  as  would  embarrass,  if  not  defeat  it  alto- 
gether. That  he  designed,  by  his  promises,  to  make,  at  the 
proper  time,  a  permanent  provision  for  the  complainant,  is  not 
doubted.  And  that  he  did  so,  very  soon  after  the  marriage,  is 
fully  demonstrated  by  the  date  and  contents  of  his  will,  under 
which  the  complainant  receives  more  than  a  full  equivalent  for 
any  engagement  or  promise  which  the  grandfather  ever  made 
lo  him.  The  whole  case  discloses,  that  he  was  not  an  unwil- 
ling, but  a  generous  grandfather,  anxious  for  the  reformation 
of  his  grandson,  and  with  a  disposition  eminently  liberal  and 
kind  to  complainant,  as  to  aU  his  other  grandchildren.  He  in- 
tended to  secure  to  him,  and  any  family  he  might  have,  a  fair 
provision,  in  the  event  of  his  becoming  settled  and  fixed  in  life; 
and  this  is  as  much  as  he  bound  himself  to  do,  under  any  pro- 
mise that  appears  upon  the  testimony.  He  has  liberaiiy  done 
so  by  his  will,  and  every  fair  presumption  is  against  the  idea, 
that  he  ever  intended  to  secure  to  the  complainant  a  double 
portion  in  his  estate.  For,  in  his  declarations,  he  uniformly 
included  the  other  grandchildren  with  the  complainant,  in  his 
views  and  designs  of  providing  for  them  all,  and  in  bis  will,  he 
has  treated  them  all  as  equals,  and  disposed  of  his  whole  es- 
tate; and,  to  enforce  this  alleged  agreement  in  the  form  claimed 
by  the  complainant,  must  defeat  the  manifest  intention  of  the 
testator,  apparent  on  the  face  of  the  wilL 

The  case  before  us,  is  clearly  to  be  distinguished  from  that 
of  Dugauy  et  aL,  vs.  GiitingSy  3  Gill,  138.  There  the  pro- 
perty, both  before  and  after  the  marriage,  was  affirmed  by  the 
father  to  belong  absolutely  to  the  daughter  and  her  children. 
Here  the  evidence,  with  all  the  quahfications  with  which  the 
grandfather  surrounded  it,  cannot  be  tortured  into  an  absolute 
gift  in  fee.     In  the  case  of  Dugan,  the  testimony  established 
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the  delivery  of  ihe  house  to  his  daughter,  as  her  own  property, 
prior  to  the  marriage,  and  that  he  verbally  presented  it  to  her 
in  fee,  as  a  marriage  portion.  That  she  continued  to  reside  in 
it  for  some  time^  and  after  leaving  it,  was  in  the  enjoyment  of 
the  rents  and  profits  (sometimes  paid  to  her  by  the  father  him- 
self,) up  to  the  time  of  his  death;  and  Its  made  no  further  pro- 
vision for  her  in  his  wiU. 

The  case  there  presented,  was,  therefore,  a  strong  case  for 
the  interposition  of  the  court;  and,  in  the  exercise  of  a  sound 
discretion,  inherent  in  a  court  of  equity,  they  will  look  to  the 
object  and  intention  to  be  derived  from  all  the  facts  and  circum- 
stances, and  decree  equity  upon  (he  whole  case.  It  is  scarcely 
necessary  to  reiterate,  that  even  if  a  contract  is  sufficiently  es- 
tablished or  admitted,  it  still  remains  with  a  court  of  equity,  as 
matter  of  sound  discretion^  whether,  under  the  circumstances, 
they  will  decree  the  specific  performance.  iH.^  McH. ,  252, 
Emmons  vs.  HiU.  1  H.  Sf*  J.y2Zi..  2  H.  ^  J.,  76.  They 
may  exercise  a  sound,  reasonable  discretion,  governed  by  rules 
and  principles,  as  far  as  may  be,  yet  gmnting  or  withholding 
relief,  where  these  rules  and  principles  will  not  furnish  any 
exact  measure  of  justice,  according  to  the  circumstances  of  each 
case,  or  where  the  decree,  under  the  circumstances,  would  be 
inequitable.     2  Sion/^s  Eq,  Juris. y  sees.  742,  769. 

Now,  here,  supposing  a  contract  to  be  made  out.  The  wife 
bas  died  since  the  filing  of  the  bill,  and  without  issue,  and  the 
survivor  now  continues  to  claim  the  benefit  of  a  marriage  con- 
tract, which  marriage  has  ceased  to  exist,  and  a  provision  in- 
tended for  children,  where  there  are  none.  If,  by  the  death  of 
the  wife,  without  issue,  the  complainant  has  suffered  no  injury 
or  prejudice  by  what  has  been  done  toward  the  promised  pro- 
vision for  his  wife,  equity  will  not  interpose.  2  Freem.y  35, 
36.    3  Vez.y  246.     See,  also,  Baldwin's  Rqp.j  489,  490. 

And,  entertaining  the  opinions  before  expressed,  with  regard 
to  this  alleged  contract,  and  its  purpose  and  design,  we  should 
do  violence  to  every  sound  principle  of  equity  and  justice,  if 
we  consented  to  enforce  it.  Looking  to  all  the  facts,  the  ori- 
ginal position  of  the  parties^  the  altered  state  of  things  as  they 
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now  exist,  the  impracticability  of  framing  any  decree  coDform- 
iog  to  tbe  original  facts  and  motives  that  induced  the  proposed 
arrangement^  and  regarding  th^  provisions  of  the  will  as  more 
than  an  equivalent  for  any  obligation  to  the  complainant,  by 
-which  the  grandfather  was  ever  bound,  we  can  find  no  justifi- 
cation for  such  a  course.  Only  a  short  time  after  the  marriage, 
he  executes  this  will,  having  previously  taken  to  hinoself  the 
title,  in  fee,  to  Moore^s farm,  then  in  possession  of  complaisfant; 
and  in  making  his  final  declaration  of  intention,  says:  ^<  I  have 
endeavored,  in  the  foregoing  disposition  of  my  property,  to  do 
full  justice  to  my  family,  and  to  distribute  and  vest  my  estate  iB 
such  manner  as  would  be  most  Ukely  to  ensure  a  continuance 
of  competence  to  my  deseendanisy  and  to  guards  as  far  as  pos- 
sible, against  improvidence  and  mismanagement."  This  is 
pfecisely  in  the  same  tone  and  spirit  in  which  bis  intention  and 
views  Were  e:»pies8ed,  with  regard  to  the  previous  provisions 
for  this  marriage;:  and  if  be  has  not  fulfiUed  that  provision  to 
the  letter,  he  has  substituted  another  much  larger  and  more 
benefidat,  and  one  thai  wholly  excludes  the  idea  of  a  double 
portion  to  complainant.  Siory^s  Eq.  Juris. y  sees.  1106, 1109. 
Conceiving,  therefore,  that  to  gratify  the  alleged  claim  here 
set  up  by  complainant,  would  be  repugnant  to  the  whole  tenor 
of  his  grandfather's  promises  and  declarations^  in  seeking  to 
promote  the  grandson's  reform  and  advancement  in  life,  we 
are  of  opinion  ^  that  tbe  decree  of  the  chancellor  should  be 
aflirmed. 

PECREE   AFFIRMED. 
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Martha  Young,  Adm'x  of  Notlety  Young,  Ex-parte. — 
December  y  1849. 

In  analogy  to  the  practice  of  allowing  executors  the  counsel  fees  expended 
in  the  successful  defence  of  a  will,  an  administrator  will  be  allowed  like 
ftes  otit  of  the  estate,  wfiere  his  right  to  a  controTcrted  administration 
is  successfully  established. 

Undei'our  testamentary  system,  the  right  to  administer  cannot  be  delegated. 
The  policy  of  the  law,  in  selecting  persons  nearest  in  interest,  in  prefer- 
ence to  others  more  remote,  was  to  bind  up  the  interest  of  the  adminis- 
trator with  that  of  person^  entitled  to  the  estate. 

Appeal  from  the  Orphans  court  of  Prince  George^ s  county. 

The  appellant,  as  admiriislratrix  of  Notley  Yotmg.  filed  her 
petition  in  the  said  orphans  court,  stating  that  George  H.  Smithy 
and  Eloiscy  his  wife,  pretending  that  they  were  enlilled  to  ad- 
tninbter  on  the  personal  eslfale  of  said  Young,  filed  a  petition 
in  said  dourt,  praying*  that  letters  of  administration  might  be 
granted  to  them;  in  consequence  of  which,  and  for  the  benefit 
of  said  estate,  your  petitioner  was  compelled  to  employ  counsel, 
for  the  purpose  of  answering  said  petition,  and  resisting  such 
Ulegkl  claim.  That  this  claim  was  successfully  resisted  in  the 
orphans  court,  alid  the  sum  of  $295  was  paid  by  petitioner  to 
her  counsel,  for  their  services  in  said  court.  That  said  Smith 
and  wife  having  appealed  to  the  Court  of  Appeals,  your  peti- 
tioner paid  the  further  sum  of  $300,  for  services  of  counsel  in 
the  latter  court,  where  the  judgment  was  afiirmed.  These  sums 
she  prays  to  be  allowed,  as  credits  in  her  accounts  as  adminis- 
tratrix, out  of  said  personal  estate. 

This  claim  the  orphans  court  rejected,  and  passed  a  decree 
dismissing  the  petition,  from  which  this  appeal  was  taken. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Spence,  Magruder,  Martin,  and  Prick,  J. 

By  Semmes,  for  the  appellant,  and 
By  C.  C.  Magruder,  for  the  estate. 
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Frick,  J.,  delivered  ihe  opinioD  of  ihis  court. 

The  question  presented  by  this  appeal  is:  whether  the  ap- 
pellant can  claim  to  be  credited,  in  her  administration  account, 
the  amount  of  counsel  fees  disbursed  by  her^  in  maintaining 
her  right  to  administer  the  estate? 

It  is  insisted,  by  tlie  respondents  to  the  petition  of  the  ap- 
pellant, that  the  allowance  of  such  a  claim  is  not  warranted  by 
any  of  the  provisions  of  the  testamentary  laws  of  the  State; 
and  that  being  a  mere  personal  right;  the  estate  ought  not  to  be 
burthened  with  the  costs  of  any  controversy  between  the  parties 
litigating  it. 

On  the  part  of  the  appellant^  the  allowance  is  claimed  in 
analogy  to  the  practise  of  allowing  to  executors  the  counsel 
fees  expended  in  the  successful  defence  of  a  will.  That  prac- 
tise is  well  established  and  conceded;  and  we  can  see  nothing 
that  ought  to  exclude  the  case  of  an  administrator  from  the  ap- 
plication of  the  same  principle^  where  his  right  to  a  contro- 
verted administration;  is  successfully  established. 

The  appointment,  and  the  rights  of  administrators^are  regu- 
lated by  law.  There  must  be  some  sufficient  reason,  then,  in 
designating  the  particular  parties,  in  their  order,  to  whom  the 
administration  of  the  estate  is  committed.  The  trust  and  con- 
fidence created  by  a  testator  in  the  selection  of  his  executor,  is 
in  the  case  of  an  administration^  created  by  law.  The  custo- 
diary^  in  his  relation  to  the  person  and  estate  of  the  intestate,  is 
distinctly  designated,  first,  to  prevent  litigation  about  the  pos- 
session, and  secondly,  ^<for  the  security  of  the  estate;"  and 
under  our  testamentary  system,  this  right  cannot  even  be  dele- 
gated. The  persons  nearest  in  interest  are  selected  in  priority 
to  others  more  remote,  and  it  is  obvious  that  the  policy  of  the 
law  was  to  bind  up  the  interest  of  the  administrator  with  that 
of  persons  entitled  to  the  estate.  8  G.  ^  J.^  p.  84,  Ht^man 
vs.  Qold. 

Where  this  right  is  contested,  what  is  the  party  entitled,  under 
the  law,  to  do?  His  relation  to  the  estate,  binds  him  to  defend 
it.  But,  in  the  view  of  the  respondents,  he  must  either  engage 
in  the  controversy  at  his  own  personal  cost,  or  abandon  the 
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right.  An  obstinate  and  pertinacious  claimant  thus  presenting 
himself,  may  drive  every  legitimate  party  from  the  contest,  and 
defeat  the  whole  policy  of  the  law  in  its  selection  of  the  proper 
person  to  administer.  The  prospect  of  an  expensive  litigation, 
may  thus  avail  upon  a  spurious  pretext,  to  secure  to  a  stranger 
the  administration  of  an  estate  to  which  he  can  have  no  claim. 
•After  letters  have  been  issued,  it  is  conceded  that  counsel 
fees  are  properly  allowed,  in  prosecuting  and  defending  claims, 
in  the  discharge  of  the  duties  of  the  administration.  The  war- 
rant for  this,  is  found  in  the  act  of  1798,  cb.  101,  sub.  cb.  10, 
sec.  2,  which  authcrises  expenditures  to  be  incurred  <^in  the 
recovery  or  security  of  any  part  of  the  estate."  The  principle 
upon  which  tlie  rightful  paity,  designated  by  law,  claims  the 
administration,  and  incurs  the  expense  of  securing  it,  must  be 
presumed  to  be  the  same — the  recovery  and  security  of  the  es- 
tate from  the  claim  of  one  who  has  no  legal  right  to  disturb  it. 
There  is  no  force  in  the  objection,  that  it  is  a  mere  personal 
right,  and  the  party  may  elect  to  claim  or  abandon  it.  His 
election  is  worthless  to  him ,  when  you  take  from  him  the  proper 
means  to  assert  it.  Before  he  can  execute  the  office  with  which 
the  law  clothes  biro,  he  must  establish  his  right  to  exercise  it. 
If  this  right  is  controverted,  on  grounds  over  which  he  has  no 
control,  and  not  occasioned  by  his  own  default,  and  he  suc- 
ceeds in  maintaining  it  when  litigated,  he  is  entitled  to  such 
costs  and  expenses  as  the  court  may  find  he  has  reasonably  in- 
curred; and  the  decree  of  the  orphans  court,  dismi^ing  the 
petition,  is,  therefore,  reversed. 

In  thus  sustaining  the  petition  in  this  case,  this  court  do  not 
intend  to  assert  the  right  of  the  petitioner  to  the  allowances 
claimed.  Of  the  proper  occasion  for  the  employment  of  coun- 
sel, and  of  the  amount  proper  to  be  allowed,  the  court  alone 
are  to  judge;  the  ground  of  this  opinion  being  that  the  orphans 
court  have  the  power  (which  has  been  denied  in  argument,)  to 
award  reimbursement  to  a  successful  claimant  of  the  right  of 
administration. 

DECREE  HKVERSED, AND 

CAUSE  REMANDED. 
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John  M.  Wahl  vs.  Benjamin  C.  Barroll  and  Nicholas 
C.  Spence. — December y  1849. 

A  covenant  jn  a  8ub-]<ease  of  part  of  a  lot  of  ground,  subject  to  a  ground-rent 
of  $75,  that  the  sub-lessee  sbould  hold  the  sub-demised  part  "free  and 
clear  of  any  other  or  greater  rent  than  that  reserved  in  the  sub-lease," 
does  not  run  with  the  land,  or  bind  or  charge  the  residue  of  the  lot  with 
the  whole  rent  of  j^75,  and  exempt  the  sub-leased  portion  from  liability 
for  any  part  thereof,  but  with  respect  to  such  residue,  is  a  mere  personal 
covenant. 

Though  this  covenant  does  not  run  with,  or  bind  the  residue,  yet  it  does 
run  with  and  bind  the  reversionary  interest  of  the  sub-lessor  in  the  sub- 
leased part,  and  as  against  the  sub^lessor  and  his  assigns  of  such  rever- 
sion, the  sub-lessee  and  his  assigns  would  have  their  remedy  if  charged 
with  any  other  or  greater  rent  than  that  specified  in  the  sub-lease. 

The  sub-lessee  having,  himself,  become  the  assignee  of  the  reversion  of 
the  sub-leased  lot,  the  sub-lease  and  all  its  covenants  are,  by  operation 
of  law,  merged  and  extinguished,  and  he  holds  in  the  same  manner  and 
upon  the  same  terms  as  if  no  sub-lease  had  been  made,  and  he  had  ac- 
quired title  by  regular  assignments  from  the  original  lessee. 

The  words  "subject  to  the  originally  reserved  ground-rent,"  used  in  an 
assignment  of  a  lease,  are  words  of  description,  and  not  of  contract:  if 
they  were  omitted,  the  assignee  would  still  be  bound  to  pay  the  rent  re- 
served in  the  original  lease. 

Appeal  from  the  Court  of  Chancery, 

The  bill  in  ihis  case  was  filed  by  the  appellant  against  the 
appellees,  on  the  SOth  of  October,  1846.  The  facts  of  the 
case  are  fully  stated  in  the  opinion  of  the  chancellor,  and  of 
this  court. 

On  the  22nd  of  July,  1847,  the  chancellor  (Johnson,)  pas- 
sed a  decree  dismissing  the  bill,  accompanied  by  the  following 
opinion: 

"On  the  llih  of  April,  1833,  Micajah  Merryman  leased 
to  John  J,  Gross  and  Jolm  Gross,  a  lot  of  ground  in  the  city 
of  Baltimore^  for  ninety-nine  years,  with  a  clause  for  renewij, 
reserving  an  annual  rent  of  $75.  John  J.  Gro«s  subsequently 
purchased  the  undivided  interest  of  John  Gross^  apd  then^  by 
indenture  dated  the  ]2ih  of  August,  1841,  underlet  a  part  of 
the  demised  premises  to  John  Ryland,  for  the  residue  of  th.e 
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term  aforesaid ,  tbe  said  Ryland  payiog  for  the  part  so  underlet/ 
the  annual  sum  of  $37.50,  and  with  a  covenant  on  the  part  of 
the  lessor,  his  executors,  administrators,  and  assigns,  that  on 
the  payment  of  the  rent,  ifcc,  the  sub-leiEsee,  his  executors, 
administrators  and  assigns,  should  enjoy  the  premises  "  free  and 
clear  of  tbe  claim  and  demand  of  any  person  or  persons  what- 
soever, for  and  on  account  of  any  other  or  greater  rent  than 
above  reserved  thereon."  On  the  same  day,  Grrcw*  assigned 
and  transferred  to  Daniel  B.  Banks  his  title  to  the  demised 
premises,  and  the  rent  reserved  thereon,  for  the  consideration  of 
$400,  paid  him  by  Banks.  Rylandj  the  sub-lessee  of  Cfross, 
died,  and  Banks ^  as  his  administrator,  sold  his  interest  in  the 
demised  premises  to  the  complainant;  and  afterwards,  oh  the 
23rd  of  September,  1843,  for  the  consideration  of  $650,  he 
(Banksy)  sold  and  conveyed  to  the  said  complainant  all  the 
interest  in  the  premises  which  he  acquired  by  his  purchase  from 
Gross y  including^  of  course,  the  yearly  rent  of  $37.50,  reserved 
thereon  in  the  lease  from  Gross  to  Ryland.  By  reason  of  all 
which,  as  it  is  insisted  on  the  part  of  the  complainant,  he  be- 
came entitled  to  hold  the  property  mentioned  in  the  sublease 
discharged  of  tlie  original  rent,  or  of  any  portion  thereof,  and 
that  the  whole  sum  of  $75,  the  rent  reserved  in  the  lease  from 
Merryman  to  Crross,  became  charged  and  chargeable  upon  that 
portion  of  the  premises  not  embraced  in  the  said  sub-lease. 
Afterwards^  on  the  29th  of  September,  1843,  the  said  Cfross 
and  Banksy  to  whom  Chross  had  mortgaged  the  premises,  con- 
veyed to  Benjamin  C.  BarroUyone  of  the  defendants,  for  value, 
tbe  residue  of  the  said  demised  premises,  not  embraced  in  the 
lease  to  Ryland,  subject  to  tbe  ground-rent  reserved  in  the  ori* 
ginal  lease;  and  on  the  30th  of  January,  1845,  Barroll  con- 
veyed the  same  property,  for  a  valuable  consideration,  to  the 
defendant,  N.  Carroll  Spence,  subject,  likewise,  to  the  ground^ 
rent  reserved  in  tbe  original  lease ^  the  effect  of  all  which,  as 
alleged  by  the  complainant,  was  to  make  Barroll  and  Spence, 
the  defendants,  equitably  liable  to  the  landlord ^  Merryman,  for 
the  whole  amount  of  the  rent  reserved  in  the  original  lease^ 
and  not  merely  for  a  proportional  part  thereof,  they  having  had 
37        V.8 
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notice,  as  alleged ,  before  they  received  transfers  of  the  property^ 
of  the  actings  and  doings  of  CfrosSy  in  relation  thereto,  but 
that,  nevertheless,  the  complainant  has  been  compelled  to  pay 
to  the  original  lessor,  Mernpnariy  divers  sums  of  money,  which 
are  mentioned  in  the  bill;  they,  the  defendants,  having  refused 
to  pay  the  wiiole  amount  thereof.  The  prayer  of  the  bill  is, 
that  the  defendants  may  respectively  be  compelled,  by  decree, 
to  pay  the  whole  amount  of  the  rent  which  fell  due  whilst  they 
severally  held  the  premises,  and  that  the  portion  thereof  which 
was  conveyed  to  them,  may  be  declared  liable  therefor,  during 
the  residue  of  the  term,  and  that  the  complainant  may  hold 
and  enjoy  his  part  free  and  discharged  from  any  part  thereof. 

'*  The  defendants,  in  their  answer,  deny  the  jurisdiction  of  a 
court  of  equity  to  decree  the  relief  asked  for  by  the  bill,  and 
as,  after  attentively  conridering  the  question,  and  the  arguments 
of  the  counsel  on  both  sides,  I  concur  with  them  in  that  opinion, 
I  do  not  consider  it  necessary  to  say  anything  upon  the  other 
question  which  has  been  drawn  into  the  discussion.  I  am  very 
clear  that  I  have  no  power  to  declare,  that  any  part  of  the  de- 
mised premises  shall  be  exempt  from  the  claim  of  the  original 
kssor,  Merryman;  for,  though  a  sub-lessee  may  not  be  liable 
to  be  sued  for  rent  on  the  covenants  of  the  lease,  he  is  certainly 
liable  to  be  distrained  for  the  rent  during  his  possession.  2 
Stary^s  Equity j  see.  687.  To  decree,  then,  that  any  part  of 
the  premises  shall  be  dischaiged  from  the  payment  of  the  rent, 
would  be  an  invasion  of  the  right  of  the  landlord,  and  is,  there- 
fore, inadmissible.  That  part  of  the  relief  prayed  by  this  bill, 
which  seeks  to  exonerate  the  premises  held  by  the  complainant 
from  the  payment  of  any  part  of  the  rent,  cannot,consequently, 
be  granted. 

"  With  regard  to  the  prayer  to  have  refunded  to  the  complain- 
ant the  rents  which  he  has  been  compelled  to  pay  to  Merry- 
man^  the  original  lessor,  i  am  of  opinion  that  there  is  an  ade- 
quate legal  remedy,  and,  consequently,  that  this  court  has  no 
jurisdiction.  Assuming  that  the  comjdainant  is  right  in  sup- 
posing that,  according  to  the  instruments  under  which  he  holds, 
the  piemises  embraced  in  the  leaee  from  Qross  to  RyUmd 
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were  to  be  exempt  from  the  payments  of  any  portion  of  the 
rent  reseived  by  the  lease  from  Merryman  to  GrosSy  that  such 
was  the  contract  of  Gross,  and  that  the  defendants  stand  in  his 
shoes,  and  are  to  be  considered  as  having  contracted  to  pay  the 
whole  rent  to  Merryman,  it  seems  to  me  to  follow,  that  if  the 
complainant  has  been  coippelled  to  pay  any  part  of  that  rent, 
the  appropriate  remedy  is  an  action  at  law  to  recover  back  the 
money.  It  b  not  like  the  cases  which  have  been  referred  to, 
in  which  it  has  been  decided,  that  if  one  of  several  persons, 
who  have  purchased  different  parcels  of  land,  liable  to  a  rent 
charge,  is  made  to  pay  the  whole,  he  shall  be  eased  in  equity, 
by  a  contribution  from  the  rest  of  the  purchasers.  1  Equity 
Oases,  113.  But  this  is  a  bill  by  a  party  who,  denying  his 
liability  to  pay  any  part  of  the  rent,  seeks  not  to  make  the  other 
purchasers  contribute,  but  to  pay  the  whole  amount,  which,  he 
alleges,  he  has  been  improperly  made  to  pay.  It  is,  as  it  seems 
to  me,  a  bill  to  recover  a  sum  of  money  which  the  complainant 
has  paid,  laid  out  and  expended  for  the  use  of  the  defendants, 
for  which,  of  course,  the  courts  of  law  afibrd  an  adequate 
remedy,  and  if  so,  authorities  need  not  be  cited  to  prove  that 
this  court  cannot  interfere.  Being  of  this  opinion,  I  consider 
it  proper  to  dismiss  the  bill.  It  is  admitted  that  John  J.  Gross 
IS  insolvent,  but  that  cannot,  I  think,  make  any  difference. 
The  attempt  is  to  make  the  defendants  pay  the  several  sums  of 
money  which  the  complainant  has  been  compelled  to  pay,  but 
for  which  he  insists  the  defendants  are  liable.  If  this  be  so,  I 
am  at  a  loss  to  see  why  the  courts  of  law  are  incapable  of  af- 
fording an  adequate  remedy.  Adair  vs.  Winchester,  7  GiU 
^John.,  114.'' 

From  this  decree  the  complainant  appealed. 

The  cause  was  aigued  before  Dorsey,  C.  J.,  Chambers, 
Spence^  Magruder,  Martin,  and  Frick,  J. 

By  Geo.  M.  Gill,  for  the  appellant,  and 

By  Alexander  and  Barroll,  for  the  appellees. 
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Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

On  the  17th  of  April,  1833,  Micajah  Merryman,  Jr.,  by 
indenture  of  lease  in  the  usual  form,  demised  a  lot  of  ground 
therein  described  in  ihe  city  of  Baltimorej  to  /.  Gross  and  /• 
J,  Gross,  for  ninety-nine  years,  renewable  forever,  reserving 
a  yearly  rent  of  $75.  Soon  after,  /.  Gross  assigned  and  con- 
veyed all  his  interest  in  the  demised  premises  to  /.  /.  Gross, 
his  joint  lessee.  On  the  I2th  of  August  1841,  /.  /.  Grross 
sub-leased  about  a  moiety  of  the  said  lot  to  a  certain  John  Ry- 
land,  for  the  unexpired  term  of  the  original  lease,  save  one 
year,  reserving  to  the  sub-Jessor,  his  executors,  administrators 
and  assigns,  the  yearly  rent  of  $37.50,  who  covenanted,  that 
upon  the  payment  thereof,  &c.,  the  sub-lessee  should  hold  the 
sub-demised  premises  free  and  clear  of  any  other  or  greater 
rent.  And  on  the  day  last  mentioned,  /.  /.  Gioss  assigned 
the  ground-rent  issuing  out  of  the  sub-demised  premises,  and 
his  reversionary  interest  therein,  to  one  Daniel  B.  Banks, 
John  Ryland  having  died  intestate,  D,  B,  Banks,  his  admin- 
istrator, assigned  all  the  decedent's  interest  in  the  sub-lease  to 
the  present  complainant;  and  sometime  afterwards,  to  wit,  on 
the  21st  of  September,  1843,  assigned  to  him  also,  with  the 
said  last  mentioned  ground-rent,  the  reversionary  interest  un- 
der the  original  lease,  which  D,  B.  Banks  had  in  the  sub- 
leased lot.  On  the  29th  of  September,  1843,  /.  /.  Grross 
assigned  to  Benjamin  C.  BarroU,  in  the  usual  form,  all  the 
residue  of  the  lot  leased  to  him  by  Merryman,  not  included  in 
the  sub-lease  to  Ryland,  subject  to  the  payment  of  the  ground- 
rent  in  the  original  lease.  /.  /.  Gross  having  become  insol- 
vent, B.  C,  BarroU,  on  the  13th  of  January,  1845,  assigned 
all  his  interest  in  the  premises  to  Nicholas  Carroll  Spence,  the 
other  defendant.  The  complainant,  since  the  acquisition  of 
his  title  as  aforesaid,  having  been  compelled,  since  the  acqui- 
sition of  title,  as  above  mentioned  by  jB.  C.  Barroll,  to  pay  a 
portion  of  the  rent  reserved  in  the  original  lease  from  Merry- 
man,  and  to  make  a  like  payment,  since  the  assignment  from 
Barroll  to  Spence,  filed  in  the  chancery  court  the  bill  before 
us,  against  the  defendants,  Barroll  and  Spetice,  to  coerce  thenrr 


Digitized  by 


Google 


OF  MARYLAND.  293 


Wahl  V9.  Barroll  and  Spencc.— 1849. 


to  reimburse  him  the  amounts  by  him  paid  as  aforesaid  to  said 
Merrymany  and  to  obtain  ^^an  indemnification  from  the  lot  of 
ground  assigned,  as  aforesaid,  to  the  said  Nicholas  Carroll 
Spence,  against  all  responsibility  for  the  whole  of  the  said 
yearly  rent  of  $75,  and  to  have  the  said  yearly  rent  paid  out 
of  the  said  lot  of  ground  so  owned  by  the  said  Nicholas  Carroll 
SpencCj  and  to  have  the  portion  thereof  owned  and  possessed 
by  the  said  Nicholas  Carroll  Spence^  charged  with  the  whole 
of  said  yearly  rent."  MicajcJt  Merryman  not  having  been 
made  a  party  to  these  proceedings,  it  is  apparent  that  the  com- 
plainant seeks  not  to  impair  or  change  his  rights,  to  collect  his 
rent  from  any  part  of  the  lot  by  him  originally  leased  to  7. 
Gross  and  /.  /.  Gross. 

To  show  his  claim  to  the  relief  sought,  the  complainant 
insists,  that  the  covenant  of  J,  J,  Gross,  in  the  sub-lease  made 
to  Rylandy  that  he  should  hold  the  lot  thereby  demised,  free 
and  clear  of  any  other  or  greater  rent  than  that  reserved  therein, 
was  a  covenant  running  with  the  land,  which  bound  the  resi- 
due of  the  entire  lot  leased  by  Merryman  to  Gross,  and  charged 
it  with  the  whole  rent  of  $75,  reserved  to  Merryman;  and  ex- 
empted the  lot  sub-leased  to  Ryland  from  liaj)ility  for  the  pay- 
ment of  any  part  thereof.  For  such  a  principle  no  authority 
has  been  referred  to,  which  gives  to  it  the  slightest  support. 
And  the  reverse  is  satisfactorily  shown  by  the  case  of  Cook 
vs.  the  Earl  of  Arundely  et  altos,  reported  in  Hardress,  87. 
Where  it  was  held,  that  if  a  party  holding  lands  charged  with 
a  ground-rent,  grant  part  of  those  lands,  and  covenant  that  the 
Lands  granted  should  be  discharged  of  the  rent,  it  is  not  a  real 
covenant  which  runneth  with  the  land,  and  chargeth  the  land 
not  granted  with  the  whole  rent:  the  court  being  '^clear  of 
opinion,  that  it  was  no  more  than  an  ordinary  and  personal 
covenant,  which  must  charge  the  heir  only  in  respect  of  assets, 
and  not  otherwise,  and  thereupon  the  bill  was  dismissed." 
Which  bill  was  filed  to  charge  the  land  not  granted  with  the 
entire  rent. 

Although  the  covenant  to  Rylandy  as  to  exemption  fro!n 
any  other  or  greater  rent  than  that  reserved  in  the  sub-lease, 
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did  not  ruD  with  or  bind  the  residue  of  the  lot  not  sub-demised 
to  Rylandy  in  respect  to  which  it  was  regarded  as  a  mere  per- 
sonal covenant;  yet  it  did  run  with,  and  bind  the  reversionary 
interest  of  Gross  in  the  sub-leased  lot,  and  as  against  Gross 
and  his  assignees  of  such  reversion^  Rt/land  and  his  assignees 
would  have  had  their  remedy,  if  charged  with  any  other  or 
greater  rent  than  that  specified  in  the  sub-lease.  But  unfortu- 
nately for  the  plaintiff,  he  has  himself  become  the  assignee  of 
the  reversionary  title  of  the  lot  subleased  to  Ryland^  which 
sub-lease  he  held  under  assignment,  and  thereby,  by  operation 
of  law,  as  far  as  the  rights  of  the  plaintiff  are  concerned,  the 
sub-lease  and  all  the  covenants  therein  contained  are  merged 
and  extinguished,  and  he  holds  the  sub-leased  lot  in  the  same 
manner,  and  upon  the  same  terms  and  conditions  as  if  no  such 
sub-lease  had  ever  been  made,  and  he  had  acquired  title  to  the 
lot,  and  the  unexpired  term  therein,  as  specified  in  the  original 
lease,  under  regular  assignments  from  Gross,  the  original  les- 
see, and  those  claiming  under  him.  SufiScaent  authorities  for 
this  are  found  in  Webb  vs.  Russell^  3  T.R.y  393,  and  Hugfies 
vs,  Rfjboiham,  es^cr  of  J.  S.,  1  Cro.  EHz.,  303. 

The  plaintiff  appears  to  regard  the  assignment  of  D.  B. 
Banks  and  /.  J.  Gross  to  Benjamin  C,  BarroU,  stating,  that 
the  lot  assigned  was  to  be  held  subject  to  the  originally  reserved 
ground-rent,  &c.,  as  demonstrating  that  the  lot  thus  assigned, 
which  passed  but  about  a  moiety  of  the  lot  originally  leased 
by  Merryman  to  Gross,  should  pay  the  whole  ground  rent 
reserved  on  the  entire  lot,  and  that  the  sub-leased  part  of  the 
lot  should  pay  no  portion  thereof.  This  construction  of  the 
contract  of  the  parties  cannot  be  sustained.  Had  those  words, 
"subject  to  the  originally  reserved  ground-rent,"  been  wholly 
omitted  in  the  deed  of  assignment,  the  assignee's  obligation  to 
pay  the  rent,  stated  in  the  original  lease,  would  have  been  the 
same,  with  or  without  their  insertion.  When  thus  used,  they 
are  not  intended  as  terms  of  compact,  creating  a  new  obligation, 
having  no  existence  without  them,  but  as  merely  descriptive  of 
the  existing  condition  of  the  property,  designed  by  the  assign- 
ment to  be  transferred  to  the  assignee.    And  this  view  of  the 
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subject  is  fully  sustained  by  the  case  of  Wolveridge  vs,  /Xew- 
€Krdy  30  Eng.  C  L.  jR.,  312:  where  Aj  by  indenture,  exe- 
cuted by  himself  and  By  assigned  to  B  certain  premises,  <<sub- 
ject  to  payment  of  the  rent,  and  performance  of  the  covenants 
and  agreements,  reserved  and  contained  in  the  original  lease.*' 
B  entered  under  this  assignment,  and  afterwards  assigned  over 
to  a  third  person.  Held,  that  B  was  not  liable  in  covenant  to 
A  for  rent,  which  the  latter  had  been  called  upon  to  pay  in 
consequence  of  the  default  of  B^9  assignee,  ^Uhe  words  subject 
to  the  payment  of  rent,  &c. ,  being  words  of  qualification,  &c., 
not  of  contract. "  In  the  language  of  Lord  Tenierden,  referred 
to  in  the  above  case,  as  used  in  MiUsvs.  Harris ^  Michcdmas 
temhy  1820,  "Those  words  were  not  of  agreement,  but  were 
merely  descriptive  of  the  obtigatione  to  which  the  assignee 
would  be  liable,  as  between  him  and  the  lessor. '^ 

The  decree  of  the  chancellor  dismissing  the  complainant's 
bill  of  complaint  is  affirmed,  with  costs,  as  well  in  this  court 
as  in  the  court  of  chancery. 

l>fiOREE  AFFIRMED,  WITH  COSTS. 


John  Price  vs.  State  of  Maryland. — December y  1849. 

Where  a  criminal  case  is  removed  to  an  adjoining  county  for  trial,  under 
the  act  of  1804,  ch.  55y  it  is  sufficient  to  send  a  troMiacript  of  the  record  to 
the  court  to  which  the  cause  is  remoyedr  The  original  papers  on  file  in 
the  court,  ordering  the  removal,  need  not  be  transmitted  with  the  record, 
or  as  the  record  of  proceedings. 

The  words  of  the  record,  "whereupon,  let  a  jury  thereon  appear  before 
the  court,  immediately  by  whom,  and  so  forth,"  state  the  venire  for  the 
the  petit  jury,  and  the  expression,  **  ten  of  which  said  jurors  being  caUed 
come,  and  so  forth,"  refers  to  the  impanneUing,  electing,  and  trying  of 
the  individual  jurors,  and  not  to  the  venire. 

The  proceedings  in  relation  to  the  petit  jury,  being  gone  over  in  the  court 
to  which  the  cause  is  removed,  any  irregularity  in  such  proceedings  in 
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the  court  ordering  the  remoTal,  would  not  be  fatal,  and  no  mention  need 
be  made  of  them  in  the  transcript  sent  to  the  former  court,  except  for 
the  purpose  of  showing  at  what  precise  stage  of  the  cause  the  remoral 
was  ordered. 

The  object  to  be  effected  by  a  removal  is  to  secure  a  fair  and  impartial  irialt 
and  if  the  accused  has  been  arraigned  in  the  court  where  the  cause  ori- 
ginated, he  need  not  be  again  arraigned  in  the  court  to  which  it  is  removed, 
the  arraignment  constituting  no  part  of  the  trial. 

The  issue  made  by  the  accused  putting  himself  upon  the  country  for  trial, 
does  not  contemplate  any  particular  twelve  individuals  as^  the  jury,  as  is 
manifest  from  the  fact  that  the  arraignment  always  takes  place  before 
the  jury  is  sworn,  and  often  at  a  previous  term. 

At  common  law,  as  a  general  rule,  a  jury  must  be  returned  from  the  county 
where  the  offence  is  committed,  but  our  statute  intercepts  this  rule  in 
case  of  removals,  and  directs  the  issue  to  be  tried  by  a  jury  from  another 
county. 

There  are  cases  under  the  English  statutes,  in  which,  for  the  trial  of  offen- 
ders, a  jury  may  be  taken  from  a  different  county,  but  there  is  no  differ- 
ence in  such  cases  in  the  mode  of  arraignment. 

In  removals  from  the  King's  bench,  the  venire  in  the  indictment  remains  the 
same;  the  place  of  trial  alone  is  changed. 

The  appeal  to  the  accused  **how  will  you  be  tried?**  and  his  answer,  **by 
my  country,*'  is  a  form  handed  down  from  the  period  when  the  party  had 
the  privilege  of  selecting  a  trial  by  jury,  or  by  battle,  and  to  put  himself 
upon  the  country,  was  the  formal  mode  of  selecting  a  trial  by  jury. 

In  the  removal  of  civil  causes,  it  is  not  necessary  to  re-frame  the  issues  in 
the  county  where  they  are  removed. 

The  court  to  which  a  cause  is  removed,  has  no  power  to  order  a  writ  of 
diminution  to  correct  the  transcript  of  the  record  sent  to  it.  Where  di- 
minution is  suggested,  the  process  should  be  applied  for. 

After  the  right  of  removal  has  been  once  exercised  by  either  party,  there 
can  be  no  second  removal.  By  the  express  terms  of  the  act  of  1805,  ch. 
65,  sec.  49,  and  of  1809,  ch.  138,  sec,  20,  the  removal  must  be  made  by 
the  court  in  which  the  indictment  is  founds  and  none  other. 

The  city  court  of  Baltimore  is  vested  with  all  the  powers,  jurisdiction  and 
authority  formerly  held  and  exercised  by  the  court  of  oyer  and  terminer 
for  Baltimore  county,  and  has  authority  to  remove  a  cause  to  an  adjoining 
county  for  trial. 

The  court  of  oyer  and  terminer  possessed,  in  respect  to  criminal  jurisdic- 
tion within  the  city  of  Baltimore^  all  the  general  powers  and  authority 
which  the  several  county  courts  possessed  within  their  respective  terri- 
torial jurisdictions,  and  remained  unchanged  by  the  amendment  to  the 
constitution  of  1804,  *5. 

The  county  courts  in  this  State,  being  the  only  courts  of  record  with  gene- 
ral common  law  jurisdiction,  can  rightfully  exercise  all  the  powers  exer- 
cised by  the  court  of  King's  bench  in  England,  so  far  as  those  powers  are- 
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derived  from  rules  and  principles  of  the  Common  law,  and  are  suited  to' 
the  change  in  our  political  institutions,  and  not  modified  by  our  constitu- 
tional or  statutory  enactments. 

The  power  of  remoyal,  both  of  crimiinal  and  civil  cases,  is  an  acknowledged 
part  of  the  ordinary  common  law  jurisdiction  of  the  courts  of  King's 
bench. 

The  privilege  of  removal  was  first  made  an  object  of  constitutional  secu- 
rity by  the  act  of  1805,  which  left  to  the  legislature  no  longer  the  power 
to  deprive  a  party  of  its  exercise,  but  only  the  power  of  extending  it,  or 
prescribing  the  mode  of  its  exercise; 

The  practice  of  removing  criminal  cases  from  BalHmort  city  court  has  been 
continued  since  the  act  of  1805,  and  has  been  twice  sustained  by  the  Court 
of  Appeals. 

The  same  considerations  must  govern,  and  the  same  result  is  to  be  attained 
by  a  removal,  both  in  regard  to  the  State  and  the  accused.  There  is  no 
canon  of  interpretation  which  can  be  applied  to  the  one,  which  will  not 
apply  with  equal  force  to  the  other. 

The  object  of  the  removal  being  to  secure  a  fair  and  impartial  trial,  the  case 
must  be  removed  before  the  trial,  or  any  part  of  it,  is  had  in  the  court 
ordering  the  removal. 

The  trial  can  only  be  said  to  commence,  within  the  contemplation  of  the 
law  regelating  removals,  when  the  panel  of  twelve  jurors  is  completed 
by  being  duly  sworn. 

Where  a  new  trial  is  granted,  or  where  the  jury,  unable  to  agree,  are  dis- 
charged, it  then  becoming  necessary  to  try  the  case  again,  de  novo,  the 
second  trial  is  as  much  a  trial,  within  the  contemplation  of  law,  as  the 
first  was,  before  the  party  was  put  to  the  bar. 

£rror  to  Anne  Arundel  county  court. 

The  record  in  this  case  states,  that  on  the  22ud  of  October, 
1849,  Bcdtimore  city  court  caused  to  be  transmitted  to  Anne 
Arundel  county  court,  for  trial  therein,  a  transcript  of  their 
proceedings  in  the  case  of  the  State  of  Maryland  against  John 
PncCj  lately  depending  ia  said  city  court^  which  said  transcript 
k  in  the  words,  &c. 

This  transcript  sets  oat  a  presentment  by  the  grand  jury  of 
the  cily  of  Baltimore,  against  said  Price,  for  the  murder  of 
George  Washington  Campbell,  in  the  usual  form,  except  the 
emission  to  state  that  said  grand  jury  were  duly  impannelled 
and  sworn. 

Then  follows  the  indictment,  charging,  in  the  usual  form, 
said  John  Price  with  the  wilful  and   felonious  murder  of 

3«        V.8 
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^^  George  Washington  Campbell;^^  and  then  proceeds  to  slate 
the  arraignment  of  the  prisoner  in  the  usual  form,  his  plea  of 
not  guilty y  his  putting  himself  upon  his  country  for  trial,  and 
the  joining  issue  on  the  plea  by  the  attorney  general,  in  behalf 
of  the  Slate.  After  stating  this  arraignment;  plea  and  issue, 
the  transcript  proceeds  as  follows: 

Wherefore  let  a  jury  thereon  appear  before  the  court  here, 
immediately f  by  whom,  and  so  forth,  and  ien  of  which  said 
jury  being  called,. come,  that  is  to  say ,^ (naming  said  ten;)  who 
are  severally  elected,  tried  and  sworn  to  say  the  truth  of  and 
upon  the  premises  aforesaid.  And  afterwards,  and  before  the 
completion  of  the  said  jury,  the  attorney  general  filed  a  sugges- 
tion, in  writing,  that  the  State  cannot  have  a  fair  and  impartial 
trial  of'  said  case  in  said  court,  and  praying  that  the  record  of 
their  proceedings  in  such  prosecution  be  transmitted  to  the 
judges  of  some  adjoining  county  court  for  trial,  to  be  heard  and 
determined  by  such  county  court,  as  if  originally  instituted 
therein.  And  the  court  accordingly  ordered  the  record  of  pro- 
ceedings of  said  cause  to  be  transmitted  to  Anne  Arundel  county 
court,  and  then  ordered  the  jurors,,  sworn  as  aforesaid,  to  be 
finally  discharged,  which  was  accordingly  done. 

Attached  to  this  transcript  is  the  certificate  of  the  clerk  of 
Bcdtimere  city  court,  attested  by  the  seal  of  said  city  court,  that 
the  foregoing  ^' transcript  ^^  is  a  full  and  true  record  of  the  pro- 
eeedings,  &c. 

The  cause  thus  removed  came  on  for  trial  m  Anne  Arundel 
county  courts  at  its  October  term,  1849,  when  the  prisoner,  by 
kis  counsel,  moved  the  court  to  discharge  him  without  day, 
because  it  is  manifest,  from  the  record  in  this  court  filed,  that 
he  was,  at  September  term,  1849,  of  Baltimore  city  court,  put 
upon  his  trial,  which  trial  was  proceeded  in  until  ten  lawful 
men  were  called,  selected,  and  sworn  as  jurors,  to  try  the  issue 
joined  between  him  and  the  State;  and  that  afterwards,  said 
eity  court,  against  his  consent,  discharged  the  jurors  so  sworn 
without  authority  of  law,  so  that  he  cannot  again  be  put  upon 
trial  for  the  offence  chained  in  the  indictment  set  forth  in  said 
record.    And  he  further  alleged,  in  support  of  the  above  mo- 


^ 


Digitized  by 


Google 


OF  MARYLAND.  299 


Price  ©».  The  State.— 1849. 


tion,  that  after  the  ten  jurors  were  so  sworn,  said  city  court  dis- 
charged them  against  his  consent,  and  without  authority  of 
law;  and  without  his  consent^  ordered  and  directed  the  record 
of  proceedings  of  said  city  court,  in  said  cause,  to  be  transmit- 
ted to  this  court.  So  that  this  court  hath  no  jurisdiction  in  this 
case,  because  the  record  of  procecdint^s  in  said  prosecution  has 
not  been  transmitted  thereto  agreeably  to  the  acts  of  Assembly 
in  such  case  made  and  provided. 

Which  motion  the  court  (Dorsey,  C.  J.,  and  Brewer,  A. 
J.,)  overruled. 

The  prisoner,  by  his  attorneys,  then  filed  an  affidavit, stating 
that  the  transcript  of  the  record  ^  proceedings  Aom  6aid  city 
court  was  incomplete  and  diminished  in  this:  that  at  the  May 
term,  1849,  of  said  city  court,  a  presentment  was  made  against 
him,  charging  him  with  the  felonious  homicide  of  George 
Campbell;  and  that,  thereupon,  the  attorney  general  filed  an 
indictment,  charging  him  with  the  murder  of  said  George 
CampbeU J  ^hxch.  the  grand  jury  endorsed, -'tiue  bill;"  that 
upon  said  indictment,  he  was  arraigned,  and  plead  not  guilty, 
&c.;  and  that  upon  his  application,  the  said  indictment  was 
continued  to  the  next  term  of  said  city  court,  to  wit:  the  Sep- 
tember term  of  1 849.  At  which  said  last  term,  the  grand  jury 
made  another  presentment,  charging  him  with  the  murder  of 
George  W.  Campbell,  and  upon  that  presentment,  the  attorney 
general  filed  another  indictment,  charging  him  with  the  murder 
of  the  said  George  W.  Campbell,  which  the  grand  jury  also 
returned,  endorsed  ^^  true  bill."  Upon  said  last  indictment,  he 
was  also  arraigned,  and  pleaded  not  guilty,  &c., and  the  State 
joined  issue,  which  a  jury  was  called  to  try;  that  he  was  put  to 
bis  challenges,  and  that  the  regular  pannel  being  exhausted, 
4ales  were  ordered,  and  summoned,  and  returned;  and  he  fur- 
ther saith,  that  these  two  indictments  were  for  one  and  the  same 
homicide,  and  that  the  first  is  still  on  file  in  said  city  court,  un- 
dbpoeed  of,  and  that  there  is  no  mention  made  of  the  first  in- 
dictment in  said  transcript,  nor  any  mention  that  any  tales  were 
flummoned;  or  any  challenges  made  by  him,  or  the  State,  and 
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allowed  by  the  said  court.  But  the  court  refused  to  grant  a 
writ  of  dimiuutioD. 

The  prisoner  then  filed  a  suggestion  and  affidavit  that  a  fair 
and  impartial  trial  cannot  be  bad  in  this  courts  where  the  said 
prosecution^  as  if  originally  instituted^  is  now  depending,  and 
prayed  the  court  to  direct  the  record  of  their  proceedings  to  be 
transmitted  to  the  judges  of  any  adjoining  county  court,  for 
trial,  there  to  be  heard  and  determined  in  the  same  manner  as 
if  the  said  prosecution  bad  been  originally  instituted  therein. 
Which  the  court  refused  to  do. 

The  record  then  proceeds:  And  the  said  John  Ptice,  (in 
the  custody  of  the  sheriff  pf  Anne  Arundel  county,  as  afore- 
paid,)  who  had  been  /lef-eiofore,  as  aforesaid ,  placed  at  the  bar 
of  Baltimore  city  court y  as  aforesaid,  and  had  then  and  there 
been,  as  aforesaid,  asked,  how  he,  of  the  premises  aforesaid, 
above  against  him,  in  form  aforesaid  imposed,  as  aforesaid,  will 
acquit  himself?  bad  said ,  that  he  is  not  guilty  thereof,  and  there. 
of,  for  good  and  evil,  put  himself  upon  the  country,  as  afore- 
said. And  George  R,  Richardson^  attorney  general,  as  afore- 
said, who  prosecuted,  as  aforesaid,  for  the  said  State  here,  as 
aforesaid,  in  this  behalf  in  like  manner,  and  so  forth,  as  afore- 
said; therefore  let  a  jury  thereon  appear,  &c. 

A  jury  was  then  sworn,  and  rendered  a  verdict  "guilty  of 
murder  in  the  second  degree.**  The  traverser  then  moved  in 
arrest  of  judgment,  and  assigned  the  following  reasons: 

1st.  Because  the  transcript  of  the  record  filed  in  this  court, 
js  not  a  record  of  the  proceedings  in  said  prosecution,  according 
to  the  act  of  Assembly. 

2nd.  Because  said  transcript  is  diminished,  imperfect,  repug- 
nant and  vicious. 

3rd.  Because  he  was  not  arraigned  upon  the  indictment  upon 
which  he  has  been  tried  in  this  court,  nor  has  he,  in  this  court, 
plead  to  the  said  indictment,  or  joined  issue  thereon  with  the 
State. 

4th.  Because  said  proceedings  have  not  been  heard  and  de- 
termined in  this  court,  as  if  such  prosecution  had  been  origi- 
nally instituted  therein. 
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5(h.  Because  the  court  refused  to  order  or  grant  the  writ  of 
dimiDUtioD  referred  to  in  bis  affidavit. 

6th.  Because  this  court  refused,  upon  his  suggestion  that  he 
could  not  have  a  fair  and  impartial  trial  in  said  court,  to  direct 
the  record  of  their  proceedings  to  be  transmitted  to  the  judges 
of  any  adjoining  county  court  for  trial. 

7th.  Because  this  court  had  no  jurisdiction  to  try  said  cause, 
said  Bcdtimore  city  court  having  no  authority  to  transmit  the 
record  of  proceedings  of  said  prosecution  to  the  court  here,  for 
trial. 

But  the  court  overruled  this  motion,  and  passed  sentence  of 
confinement  in  the  penitentiary,  for  fourteen  years  and  six 
months^  upon  the  traverser,  who  thereupon  sued  out  the  present 
writ  of  enor. 

The  cause  was  argued  before  Chambers,  Spence,  Magru- 
DER,  Martin,  and  Frick,  J. 

By  Preston  and  Pitts,  for  the  plaintifT  in  error,  and. 
By  George  R.  Richardson,  attorney  general,  for  the  State. 

After  argument,  the  attorney  general  filed  a  suggestion,  in 
writing,  stating  that  the  transcript  of  the  record  sent  from  Anne 
Arundel  county  court  to  this  court,  is  diminished  in  this,  that 
in  reciting  the  proceedings  in  Baltimore  city  court,  the  words 
''who  being  impannelled,  sworn  and  chained  to  enquire  for 
the  State  of  Maryland^  for  the  body  of  the  city  o{  Baltimore, ^^ 
are  omitted  in  that  part  of  the  record  which  states  the  with- 
drawal of  the  grand  jury  to  make  the  presentment,  and  that 
these  words  so  omitted  are  contained  in  the  transcript  referred 
to  in  the  record,  as  sent  from  Baltimote  city  court.  He,  there- 
fore, prays  for  a  writ  of  diminution  to  correct  the  record  in  this 
particular.  This  motion  was  submitted  upon  the  statement  by 
the  attorney  general,  that  the  error  was  discovered  after  the 
argument  of  the  cause  at  bar,  and  was  not  known  when  such 
argument  was  had.  The  court  ordered  the  writ  of  diminution 
to  issue,  and  the  record  was  accordingly  amended. 
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Chambers,  J.,  delivered  the  opinion  of  this  court. 

This  case  comes  before  us  by  a  writ  of  error,  prosecuted  to 
bring  into  review  the  proceedings,  which  have  ended  in  the 
conviction  of  the  appellant  of  the  crime  of  murder  in  the  second 
degree,  for  which  crime  he  has  been  sentenced  to  confinement 
in  the  penitentiary  for  fourteen  yeara  and  six  months.  As  the 
party  is  now  in  confinement  pursuant  to  his  sentence,  we  have 
used  the  very  firet  moment  after  the  case  was  fully  submitted 
to  us  by  his  counsel,  to  examine  into  and  confer  upon  the  ques- 
tions of  law  which  his  counsel  have  raised,  and  with  great 
ability  urged  in  argument.  We  have  now  to  announce  the 
result  of  our  deliberations. 

The  offence  is  charged  to  have  been  committed  in  the  ciiy 
o(  Baltimore,  within  the  jurisdiction  of  the  ^*city  court.'*  In 
that  court  the  indictment  was  found  and  proceedings  thereon 
were  had,  as  set  forth  in  the  record,  when  an  application  was 
made  by  the  attorney  general,  on  the  part  of  the  State,  to 
remove  the  cause  for  trial  to  an  adjoining  county  court.  The 
cause  was  removed  to  Anne  Arundel  county  court,  where  a 
conviction  and  sentence  were  had. 

Various  objections  were  urged  against  the  proceedings,  both 
in  the  city  court  and  the  county  court,  all  of  which  were  over- 
ruled in  the  county  court,  and  it  is  our  duty  to  decide  whether 
there  be  error  in  the  opinions  so  expressed.  We  will  consider 
them  in  the  order  in  which  they  are  stated  on  the  record. 

The  first  is,  that  the  transcript  of  the  record  filed  in  the 
county  court,  is  not  a  record  of  the  proceedings,  according  to 
the  act  of  Assembly  of  1804,  ch.  55. 

It  has  been  suggested  by  the  counsel,  that  a  strict  regard  was 
had  in  our  acts  of  Assembly  to  the  distinction  between  civil  and 
criminal  cases  in  this  respect,  using  the  term  ''transcript" 
whenever  the  proceedings  in  a  civil  case  were  directed  to  be 
removed,  and  the  term  ''record"  where  a  criminal  case  was 
spoken  of.  This,  however,  upon  a  minute  examination,  does 
not  appear  to  be  the  case.  The  constitutional  right  of  a  party 
chai^^d  to  remove  his  case  for  trial,  was  first  secured  by  the 
act  of  1804,  ch.  65,  confirmed  by  the  act  of  1805,  ch.  16. 
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The  third  section  of  the  act  of  1804^  coatains  the  particular 
language  relied  on.  It  enacts,  that  u()on  suggestion  in  writing 
by  the  party,  to  the  county  court  in  which  the  prosecution  is 
depending,  <<it  shall  and  may  be  lawful  for  the  said  court,  to 
order  and  direct  the  record  of  their  proceedings  in  the  said 
prosecution  to  be  transmitted  to  the  ju^es  of  an  adjoining 
county  court  for  trial."  &c. 

Now  it  is  to  be  observed,  that  the  second  section  of  the  same 
act,  in  reference  to  civil  actions  depending  in  any  county 
court,  provides,  that  upon  suggestion  made,  as  therein  stated, 
'4he  judges  thereof  shail  and  may  order  and  direct  the  record 
of  their  proceedings  in  such  suit  or  action,  io  be  transmitted  to 
the  judges  of  any  county  court  within  the  district  for  trial,  and 
the  judges  of  such  county  court  to  whom  such  record  shall  be 
transmitted,"  &c. 

It  is  thus  apparent,  that  in  reference  to  this  question  the  lan- 
guage is  precisely  the  same  in  each  section,  and  it  is,  of  course, 
not  possible  to  infer  that  the  legislature  intended  io  give  to  the 
terms  used  in  the  second  section,  a  meaning  and  effect  quite 
contrary  to  the  meaning  and  effect  of  the  very  same  terms  in 
the  section  immediately  following,  when,  as  must  be  conceded, 
there  is  no  other  expression  in  the  whole  act  to  indicate  any 
such  intention.  Assuming  then,  as  we  feel  bound  to  do,  that 
the  language  in  both  sections  is  to  be  interpreted  as  of  the  same 
import,  we  have  the  uniform  and  unquestioned  practical  con-  ' 
struction  of  these  terms  from  the  confirmation  of  the  act  to  the 
present  period.  In  r^ard  to  civil  causes,  it  is  matter  of  no 
onfrequent  occurrence  in  every  district  of  the  State,  to  transmit 
sach  a  record  of  their  proceedings  as  we  have  in  this  case.  It 
is  confidently  asserted,  that  in  no  one  instance  have  the  original 
papers  on  file  in  the  court,  from  which  the  cause  has  been 
removed 7  been  transmitted  with  the  record  or  as  the  record; 
nor  has  an  objection  ever  been  taken  by  any  member  of  the 
court  or  bar  to  the  established  practice.  Most  of  the  subsequent 
acts  of  Assembly  adopt  the  same  construction,  by  using  the 
words  "transcript  of  record,"  as  synonymous  with  or,  at  least, 
equivalent  to  the  word  "record,"  in  the  sense  of  the  act  of  1804. 
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The  usage  also  and  practical  ioterprelalion  of  the  third  sec- 
tion, has  been  equally  uniform  and  as  equally  without  objec- 
tion, as  far  as  we  can  learn,  except  only  in  the  case  of  the 
State  vs.  DashieUy  6  H.  ^  J.y  268,  in  which,  as  would  ap- 
pear by  the  report,  the  counsel  suggested  this  question,  but  the 
court,  in  the  opinion  given,  did  not  allude  to  it. 

Without  meaning  to  intimate  that  we  should  have  come  to 
a  different  conclusion,  in  the  absence  of  su^h  cotemporaneous, 
consistent,  and  uniform  judicial  interpretation,  we  certainly 
feel  bound  not  now  to  disturb  it. 

The  second  objection  is  to  the  insufficiency  of  the  record 
transmitted  from  the  city  court,  which,  it  is  said,  is  ^^dimin- 
ished, imperfect  and  vicious." 

The  defect  chiefly  relied  on  to  sustain  this  objection,  con- 
sisted in  the  omission  to  show  that  the  gmnd  jury  was  duly 
impanelled,  sworn  and  charged.  The  amended  record  shows, 
that  this  defect  is  not  in  the  record  as  such  from  the  city  court, 
but  an  error  of  the  copy,  made  in  the  office  of  the  clerk  of 
Anne  Arundel  county  court,  and  now  remedied  by  the  accu- 
rate copy,  sent  to  us  in  obedience  to  the  process  of  this  court. 
One  of  the  counsel  also  urged  as  an  objection,  that  the  venire 
for  the  petit  jurors  should  be  distinctly  stated.  How  far  the 
peculiar  mode  prescribed  by  our  acts  of  Assembly,  for  the  pur- 
pose of  obtaining  a  jury,  should  distinguisfi  the  form  of  entry 
in  this  respect  from  ihe  formula  proper,  in  a  case  where  a  venire 
issues  for  the  particular  cause,-  it  is  not  necessary  here  to  con- 
sider. The  venire  is,  in  express  terms,  set  out  in  these  words: 
'^wherefore  let  a  jury  thereon  appear  before  the  court  immedi- 
ately, by  whom,"  &c.  And  the  expressions,  "ten  of  which 
said  jurors  being  called,  come,"  do  not  refer  to  the  venire  as  it 
was  urged,  but  to  the  impanelling,  electing  and  trying  ten  indi- 
viduals from  the  jury  ordered  to  appear.  It  is  certainly  not 
very  fully  or  very  technically  expressed,  but  is  incapable,  we 
think,  of  any  construction  but  that  here  given.  Upon  this 
point,  however,  we  have  further  to  remark,  that  according  to 
the  view  we  have  taken  of  another  part  of  this  case,  the  irregu- 
larity would  not  be  fatal,  because  it  could  not  produce,  by 
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possibility^  the  slightest  injury  to  the  accused.  If  the  cause 
was  properly  removed,  the  proceeding  as  to  the  petit  jury, 
however  irregular,  produced  no  influence  or  effect  upon  the 
case,  so  far  as  that  irregularity  was  committed  in  the  city  court, 
because  the  whole  proceeding  in  relation  to  the  petit  jury  was 
gone  over  in  the  court  in  Anrie  Arundel^  precisely  as  if  nothing 
had  been,  in  that  respect,  done  in  the  city  court.  In  a  word, 
the  whole  proceeding  was  abandoned,  and  any  mention  of  it 
might  have  been  omitted  in  the  record  as  regards  any  practical 
consequences  arising  from  it,  except  in  so  far  as  it  goes  to 
ascertain  the  precise  stage  of  the  proceeding  in  the  city  court 
when  the  removal  was  ordered,  and  on  which  is  based  the 
question  respecting  the  right  of  removal  after  part  of  the  jury 
was  sworn. 

The  third  objection  is,  that  the  prisoner  was  not  '^arraigned'* 
in  Anne  Arundel  county,  which  it  is  urged  was  necessary  by 
the  terms  of  the  third  and  fourth  sections  of  the  act  of  1804, 
ch.  55.  The  language  used  in  each  of  these  sections  is,  that 
the  judges  of  the  court  to  whom  the  record  is  transmitted^ 
'^shall  hear  and  determine  the  same,  in  the  same  manner  as 
if  such  prosecution  had  been  originally  instituted  therein.'^ 

It  cannot  escape  observation,  that  these  words  are^  in  each 
section^  immediately  preceded  by  words  eniphatically  expres- 
sive of  the  purpose  for  which  this  authority  is  given;  for  the 
trial  of  the  accused.  The  privilege  secured  to  the  party 
charged  or  the  State^  is  to  have  a  fair  and  impartial  trial.  In 
such  trial  J  the  court  to  which  the  record  is  sent  is  to  proceed, 
in  all  respects,  as  the  court  from  which  it  came  would  have 
proceeded  in  the  tricdy  in  hearing  and  determining  the  trial  of 
the  cause.  It  cannot  be  said  nor  has  it  been  contended,  that 
the  arraignment  is  a  part  of  the  trials  but  it  has  been  urged, 
that  the  party  accused,  by  *^putting  himself  upon  his  country 
for  trial,"  in  effect  selects  the  jury  then  attending,  or,  at  all 
events^  a  jury  of  the  county  in  which  he  pleads,  is  equivalent 
in  short  to  a  proposal  to  try  his  case  before  a  jury  then  attend- 
ing the  court,  or^  at  least,  a  jury  of  the  coimty. 

Now^  that  such  an  issue  does  not  contemplate  any  particular 
39        V.8 
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twelve  individuals^  is  perfectly  manifest,  from  the  fact  that  the 
arraignment  always  takes  place  before  the  jury  are  sworn,  and 
oAen  at  a  previous  term,  and  there  is  no  means  of  ascertaining 
which  of  the  attending  jurors  will  constitute  the  panel,  or, 
indeed,  whether  it  may  not  be  composed  of  talesmen,  until 
the  process  of  challenging,  trying  and  swearing  the  jury  has 
been  gone  through. 

By  the  common  law,  as  a  general  rule,  a  jury  must  be  re- 
turned for  the  trial  of  the  general  issue  from  the  county  in 
which  the  offence  is  charged  to  have  been  committed.  When, 
therefore,  a  party  pleads  not  guilty  and  puts  himself  upon  the 
country,  the  authorities  tell  us  a  jury  is  to  be  returned  from 
the  county  in  which  the  act  was  committed.^  But  our  local 
law  intercepts  this  rule  in  a  case  of  removal,  and  directs  the 
issue  to  be  tried  by  a  jury  from  another  county. 

There  are  cases  under  the  English  statutes,  vide  2nd  Hawk. 
PL  Cr.y  559,  in  which,  for  the  trial  of  offenders,  a  jury  may 
be  taken  from  a  different  county^  but  we  have  no  intimation 
of  a  different  form  of  entry  in  this  respect,  or  of  a  difference  in 
any  respect  in  the  mode  of  arraignment. 

The  language  of  this  appeal  to  the  party,  "how  will  you  be 
tried?"  and  his  answer.  **by  my  country,"  is  a  form  handed 
down  from  the  period,  when  a  party  accused  had  the  privilege 
of  selecting  a  trial  by  jury  or,  by  '^ordeal,"  the  "corsned,"  or 
by  ^'battle."  When  asked  how  he  would  be  tried,  his  reply 
determined  which  of  these  modes  he  selected ,  and  to  put  him- 
self upon  his  country  was  the  formal  mode  of  selecting  a  trial 
by  jury.  If  he  selected  the  trial  by  battle,  he  pleaded  *'not 
guilty,  and  that  he  was  ready  to  defend  the  same  by  his  body;" 
and,  in  fact,  besides  the  plea  of  not  guilty,  the  party  was  "ar- 
raigned" under  the  old  process  of  trial  by  "battle,"  where 
there  is  no  trial  by  jury.  Vide  numerous  authorities  cited  in  2 
Hawk.  PI.  Cr.y  231,  sec.  30,  and  587,  sec.  3.  And  in  refer- 
ence to  removals  from  the  King's  Bench,  1  Chit.  Or.  LaWy 
201,  it  is  expressly  said,  "in  these  cases  the  venite  in  the  indict- 
ment remains  the  same,  and  the  place  of  trial  alone  is  chang- 
ed.."   Again;  we  have  an  illustration  from  the  same  provision 
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iQ  regard  to  civil  causes.  When  an  issue  is  tendered  ^  the 
party  '^puts  himself  upon  the  country/'  and  the  acceptance  of 
the  issue  is  in  similar  terms;  yet,  so  far  is  it  from  being  neces- 
sary to  reframe  an  issue  in  the  county  to  which  a  civil  cause  is 
sent  for  trial,  that  it  is  actually  provided  in  the  second  section, 
which  immediately  precedes  that  directing  the  removal  of  a 
criminal  prosecution,  that  the  civil  cause  sliall  be  removed  at 
or  during  the  term  at  which  the  issues  are  made  up.  These 
remarks  also  fully  answer  the  fourth  objection. 

The  fifih  objection,  that  the  court  in  Anne  Arundel  refused 
to  issue  a  writ  of  diminution,  was  properly  abandoned,  as  well 
because  there  is  no  power  in  the  county  court  to  issue  such  a 
writ  in  a  criminal  case,  as  because  in  fact,  though  diminution 
was  suggested,  there  was  no  application  made  for  such  process. 

The  sixth  objection,  that  a  second  removal  was  not  ordered 
by  Anne  Arundel  county  court,  is  not  tenable.  The  words  of 
the  constitution  are,  that  ^^a  party  presented  or  indicted  in  any 
of  the  county  courts,  may  apply  to  the  court  before  whom  the 
indictment  may  be  depending/'  and  have  his  case  removed. 
There  is  nothing  to  indicate  a  purjwse  to  authorise  a  second 
removal.  The  policy  of  the  law  is  to  have  the  cause  tried  in 
au  ^'adjoining  county."  This  object  may  be  defeated  to  the 
almost  infinite  delay  of  justice,  and  the  great  oppression  of  wit- 
nesses by  adopting  the  argument  of  the  counsel.  If  a  second 
removal  may  be  had,  why  not  a  third,  a  fourth,  and  as  many 
removals  as  there  are  counties  in  the  State,  until,  ultimately, 
the  cause,  if  tried  at  all,  is  to  be  tried  at  some  place  the  most 
remote  and  inconvenient  to  all  who  are  witnesses  or  otherwise 
connected  with  it,  and  after  a  period  of  time  in  which  the  ma- 
terial testimony  in  the  cause  had  been  lost?  The  law  seems 
to  contemplate  a  condition  of  excitement  in  the  immediate 
community,  which  has  been  the  witness  of  an  imputed  crime, 
productive  of  feeling,  either  of  prejudice  or  partiality,  which 
might  hazard  a  fair  and  impartial  trial;  but  it  has  not  assumed 
that  such  excitement  will  exist  in  all  the  adjacent  counties^ 
and  reliance  is,  of  necessity,  had  in  the  integrity  and  discretion 
of  the  court  to  select  such  an  adjacent  county,  as  is  least  likely 
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to  be  influeQced  by  any  considerations  of  an  extraneous  char- 
acter* Here,  again,  we  have  an  analogy  from  the  correspond- 
ing provisions  of  the  same  instrument  in  relation  to  civil  cases. 
All  the  argument  that  has  been  urged  in  reference  to  the  design 
to  remove  the  trial  to  a  place  not  infected  with  prejudice,  and 
the  insufficiency  of  the  remedy,  if  not  allowed  to  one  party 
after  it  has  been  exercised  by  the  other,  will  apply  with  equal 
force  to  civil  causes,  and  yet  the  interpretation  of  the  law  was 
settled  contrary  to  the  claim  now  made,  and  it  is  confirmed  by 
express  legislative  provisions,  assuming  the  construction  we 
now  give  to  this  enactment  to  be  the  proper  one.  Viik  act  of 
1838,  ch.  245.  That  a  further  provision  in  regard  to  removals 
in  criminal  cases  would  be  a  very  proper  one^  may  be  con- 
ceded, but  it  must  originate  with  the  legislature,  and,  if  adopt- 
ed, will  doubtless  be  guarded  by  limitations,  which  will  prevent 
its  abuse.  But  we  consider  this  question  conclusively  settled 
by  the  express  terms  of  the  acts  of  1805,  ch.  65,  sec.  49,  and 
1809,  ch.  138,  sec.  20,  in  both  of  which  it  is  expressly  required, 
that  the  suggestion  shall  state  that  a  fair  and  impartial  trial  can- 
not be  had  in  the  court  in  which  the  indictment  is  founds  and 
provision  thereupon  is  made  for  the  removal  by  the  said  couvi^^ 
the  court  in  which  the  indictment  was  found — and  by  none 
other. 

The  next  objection  urged  upon  us,  is,  that  the  city  court  of 
Baltimore  had  no  power  to  remove  this  cause.  In  the  first 
place,  this  power  is  denied  under  any  circumstances,  and  in 
the  next,  because,  if  it  exist  at  all,  it  was  not  exercised  in  time. 

In  the  consideration  of  this  question,  we  do  not  think  the 
argument  should  be  confined,  as  it  seems  to  have  been^  by  the 
appellant's  counsel,  to  a  discussion  of  the  constitutional  pro- 
visions on  this  subject.  It  is  very  proper  to  regard  the  condition 
and  authority  of  the  courts  in  this  State,  in  reference  to  this 
subject,  prior  to^  and  independent  of  the  amendment  adopted 
in  1804,  '5. 

The  present  system  by  which  the  city  court  of  Baltimore 
exercises  its  jurisdiction,  was  brought  into  being  by  the  act  of 
1816,  ch.  193,  which,  in  the  brcwdest  terms,  gave  to  it  ^^all 
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the  powers,  jurisdictioD  and  authority  "  then  held  and  exercised 
by  the  court  of  oyer  and  terminer  for  Baltimore  couniy. 

The  court  of  oyer  and  terminer,  thus  superseded,  was  estab- 
lished by  the  act  of  1793,  ch.  67. 

By  the  second  section  of  that  act,  '^all  causes  and  proceed- 
ings relative  to  the  trial  of  felonies  and  other  crimes  depending 
in  Baliimore  county  criminal  court,  shall  be  tried  and  deter- 
mined before  the  justices  "  to  be  appointed  pursuant  to  the  first 
section.  Its  jurisdiction  was  almost  entirely  confined  to  crimi- 
nal cases.  The  subsequent  sections  create  new  felonies,  alter 
the  mode  of  punishment  previously  inflicted  for  most  crimes, 
and  in  many  respects  create  a  new  code  of  criminal  law  for  the 
State.  A  very  peculiar  feature  in  that  act,  and  one  which 
evinces  the  prominent  position  occupied  by  the  new  court,  in  the 
view  of  the  legislature,  is,  that  this  criminal  code  is  embodied 
in  various  clauses  which  are  worded  as  if  designed  solely  for 
the  cognizance  of  that  particular  court,  until,  in  the  twenty- 
eighth  section,  the  same  power  and  authority  are  given  to  the 
general  court,  and  the  several  county  courts,  within  their  re- 
spective jurisdictions,  with  the  exception  carefully  made  of 
Baltimore  county  court,  whose  criminal  jurisdiction  was  en- 
tirely taken  away,  and  vested  in  the  newly  erected  tribunal. 
Thus  the  justices  of  the  court  of  oyer  and  terminer  were  not 
only  vested  with  full  and  ample  jurisdiction  of  all  crimes  com- 
mitted in  the  city  of  BaUimore^  but  their  authority  was,  by 
this  act,  made  a  sort  of  standard  by  which  to  measure  the  ex- 
tent of  the  criminal  jurisdiction  of  the  other  courts  of  the 
State. 

There  are  other  acts  of  Assembly  relating  to  this  court,  but 
they  produce  no  change  in  its  character  or  jurisdiction,  so  far 
as  the  question  now  before  us  is  concerned.  It  so  continued  at 
the  time  of  the  amendment  of  the  constitution  reorganising  the 
judicial  system,  and  for  some  years  after,  until,  in  1816,  it  was 
superseded  by  the  present  city  court. 

Thus  it  will  appear,  that  when,  by  the  confirmatory  act  of 
1805,  the  provisions  of  the  act  of  1804  became  part  of  the 
constitution^  and  the  present  county  courts  were  substituted  for 
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the  general  court,  which  was  thereby  abolished,  the  criminal 
jurisdiction  of  the  Stale  was  exercised  by  the  judges  of  the 
county  courts,  except,  only,  within  the  limits  of  the  city  of 
Baltimore,  where  it  was  completely  abolished,  and  in  regard  to 
all  crimes  vested  in  the  justices  of  the  court  of  oyer  and  termi- 
ner. The  new  organisation  effected  by  the  act  of  1805,  made 
it  necessary  to  provide,  in  detail,  for  the  administration  of  (he 
new  system,  and  at  (he  same  session ,  ch.  65,  this  du(y  was  per- 
formed with  precise  minuteness,  both  in  respect  to  criminal  and 
civil  cases.  The  twenty-fiAh  section  of  that  act  recognised  the 
court  of  oyer  and  terminer,  and  disclaimed  any  purpose  to  alter 
or  change  its  powers  and  jurisdiction,  or  to  give  criminal  juris- 
diction to  Baltimore  county  court.  The  forty-ninth  section, 
which  speaks  of  the  removal  by  an  accused  party,  requires  the 
suggestion  to  be  made  <^in  the  court  where  the  indictment  is 
found,"  and  "the  said  court ^^  is  to  direct  the  removal;  and 
yet,  elsewhere,  the  county  court  is  described  by  its  appropriate 
title  in  every  instance  in  which  the  county  court  alone^  was 
exclusively  the  object  of  the  provision. 

It  would  thus  appear,  that  at  the  very  session  when  the  pre- 
sent judicial  system  for  the  State  was  adopted,  those  by  whom 
it  was  introduced,  regarded  and  treated  the  court  of  oyer  and 
terminer  as  possessed,  in  respect  to  criminal  jurisdiction  within 
the  city  of  Baltimore,  of  all  the  general  powers  and  authority 
which  the  several  county  courts  possessed  within  their  respec- 
tive territorial  jurisdictions.  Such  has  been  the  opinion,  we 
believe,  uniformly  acted  upon  from  the  time  of  its  first  existence, 
now  more  than  half  a  century,  and  it  is  not,  and  cannot  be 
doubted,  that  the  present  city  court  has  all  the  jurisdiction  which 
the  court  of  oyer  and  terminer  previously  possessed. 

It  has  been  always  held,  that  the  county  courts  in  (his  State, 
being  the  only  courts  of  record  with  original  common  law  juris- 
diction, can  rightfully  exercise  all  the  powers  exercised  inEng- 
land,  by  the  court  of  King's  bench,  so  far  as  these  powers  are 
derived  from  rules  and  principles  of  the  common  law,  and  so 
far  as  the  same  are  suited  to  the  change  in  our  political  insti- 
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tutions^  and  are  not  modified  by  our  constitutional  or  statutory 
enactments. 

That  the  court  of  King's  bench  has  rightfully  exercised  this 
power  of  removal  as  an  acknowledged,  if  not  an  essential  part 
of  its  ordinary  common  law  jurisdiction,  both  in  respect  to 
criminal  and  civil  cases,  does  not  seem  to  have  been  doubted 
in  any  of  the  cases  in  which  its  exercise  is  reported  to  us,  of 
which  several  may  be  found  referred  to  in  Isi  ChUty^s  Cr.- 
Lawy  201.  It  is  there  said^  that  ^^at  common  law,  the  court 
has  the  power  of  directing  the  trial  to  take  place  in  the  next 
adjoining  county,  when  justice  requires  it."  Why  not  exer- 
cise this  power  as  well  as  certiorari  or  other  common  law  pro- 
cess, M'hich  is  of  daily  occurrence?  During  the  existence  of 
the  general  court,  the  process  of  certiorari  answered  every  ne- 
cessary purpose,  and  was,  inconsequence,  the  familiar  practice; 
but  when  that  court  was  abolished,  and  it  was  considered,  as 
doubtless  it  must  have  been,  that  the  courts  being  of  co-ordinate 
grade,  and  each  equally  supreme  within  its  territorial  limits, 
some  mode  was  proper  to  be  adopted  as  a  substitute  for  the 
certiorari  or  other  common  law  process,  to  continue  the  enjoy- 
ment of  this  privilege.  That  it  was  not  the  intention  of  those 
who  amended  the  constitution,  to  destroy  this  right,  is  not  a 
debateable  question.  They  not  only  express  a  contrary  design, 
but  they  make  the  privilege,  for  the  first  time,  an  object  of  con- 
stitutional security,  leaving  to  the  legislature  no  longer  the 
power  to  deprive  a  party  of  its  exercise,  but  only  the  power  of 
extending  it,  or  prescribing  the  7node  of  its  exercise. 

The  argument  of  the  appellant's  counsel  can  only  be  sus- 
tained upon  the  hypothesis  that,  by  this  attempt  to  place  this 
highly  prized  privilege  upon  a  more  sure  and  certain  founda- 
tion, the  authors  of  the  amended  constitution  have  singled  out 
the  citizens  of  a  certain  district  of  the  State,  to  whom  they  have 
denied  this  privilege  of  a  fair  and  impartial  jury,  which  they 
have  not  hesitated  to  say.  should  be  secured  to  all  others,  by  an 
immutable  law.  The  case  now  before  us  is,  to  be  sure,  the 
case  of  the  State,  but  it  must  be  remembered,  that  the  same 
considerations  must  govem>  and  the  same  result  be  obtained,  in 
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regard  to  the  State  and  the  party.  There  is  no  canon  of  in- 
terpretation which  can  be  applied  to  the  one^  which  will  not 
apply  with  equal  force  to  the  other.  The  apparent  inconsis- 
tency of  attributing  to  the  amendment  of  1805,  a  purpose  di- 
rectly at  variance  with  its  avowed  object,  has  led  the  courts  of 
the  State  to  adopt  what  we  suppose  a  just  interpretation  of  the 
law.  The  practice  of  sending  criminal  causes  from  the  city 
courts  has  never  ceased.  The  subject  has  been  twice  before 
this  courts  and  on  each  occasion^  the  right  of  removal  has  been 
sustained. 

The  first  case,  of  Siate  vs.  Davis ^  ZH.SfJ,^  154,  was  during 
the  existence  of  the  court  of  oyer  and  terminer.  The  grounds 
of  that  decision  have  been  powerfully  assailed  in  the  argument. 
How  far  they  are  tenable,  it  is  not  necessary  to  express  an 
opinion.  We  concur  in  the  conclusion,  so  far  as  the  present 
question  is  affected. 

The  case  of  State  vs.  Dashielly  6  H.  ^  J.,  268,  was  after 
the  establishment  of  the  city  court,  and  the  language  of  the 
court  seems  to  be  only  consistent  with  the  views  we  have  ex- 
pressed. It  is  there  said:  '^  The  constitution  directs  the  re- 
rooval  to  another  county,  to  avoid  the  prejudices  which  may 
exist  in  the  county  where  the  presentment  is  found;"  and  **  the 
act  of  1821  declares,  the  court  shall  not  be  bound  to  remove  it 
to  another  county. ''^  Now  it  is  clear,  if  the  constitution  had 
no  reference  to  criminal  cases  in  the  city  court,  the  act  of  1821 
could  not  be  affected  by  its  prohibition.  As  before  said,  the 
legislature  had  power  to  add  to,  or  take  from  its  jurisdiction,- 
in  this  respect,  as  much  as  m  any  other^  and  this  limitation^  if 
to  be  found  in  the  amendment,  could  only  be  in  consequence 
of  its  being  included  within  the  spirit  of  the  particular  clause, 
relating  to  removals. 

The  legislative  department  of  the  goveronient  have  also  given 
this  exposition  in  various  enactments.  The  act  of  1805,  ch. 
65,  passed  at  the  same  session,  seems  to  assume  it.  The  act 
of  1809,  ch.  138,  clearly  indicates  it.  The  act  of  1821,  ch. 
161,  though  declared  unconstitutional  in  another  respect,  di- 
rectly asserts  it.    And  the  act  of  182S,  cb.  67,  and  other  subee- 
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quent  laws,  raake  provision  for  costs  incurred  insuchrenaovals; 
to  say  nothing  of  the  act  of  1840,  ch.  211,  passed  solely  for 
the  purpose  of  prescribing  the  terms  on  which  it  is  to  be  exer- 
cised. With  such  a  mass  of  authority  so  long  and  so  unifoimly 
acquiesced  in,  for  very  nearly  half  a  century,  we  cannot  now 
feel  justified  in  opposing  the  first  instance  of  resistance. 

But  it  is  urged,  that  the  authority  to  remove,  if  possessed  by 
the  city  court,  was  not  executed  in  proper  time.  This  brings 
into  review  the  second  branch  of  this  objection,  to  wit:  that  the 
application  for  removal  was  too  late  after  a  part  of  the  petit  jury 
was  sworn. 

As  before  remarked,  the  object  of  the  removal  is  to  secure  a 
fair  and  impartial  ^Mrial."  If  the  cause  is  to  be  removed  for 
trial,  it  must  be  removed  before  the  trial,  or  any  part  of  the 
trial  is  had  in  the  court  ordering  the  removal.  The  trial,  and 
all  the  trial,  must  be  had  in  the  court  to  which  the  cause  is 
transmitted.  It  is  manifest,  therefore,  that  the  solution  of  the 
question  depends  upon  what  is  to  be  considered  the  trial — the 
commencement  of  the  trial.  Of  course  it  is  not  intended  to 
have  reference  here  to  the  case  of  a  new  trial  granted  after  ver- 
dict, or  the  case  in  which  a  jury  having  had  the  testimony  sub- 
mitted to  them,  have  been  dischai^ed  by  the  court,  in  conse- 
iquence  either  of  their  inability,  after  a  long  time,  to  agree  upon 
a  verdict,  or  of  the  illness  of  any  member,  or  of  any  other 
cause  which  will  justify  the  court  in  discharging  the  jury.  In 
these  cases,  as  it  is  necessary  to  try  the  case  de  novo,  the  second 
trial  is  as  much  a  trial,  then,  within  the  contemplation  of  law, 
as  the  first  was,  before  the  party  was  put  to  the  bar. 

The  question  here  is,  had  this  trial  commenced  when  the 
motion  to  remove  was  preferred  by  the  attorney  general?  My 
brethren  all  concur  in  the  opinion,  that  the  trial  could  only  be 
said  to  commence,  within  the  contemplation  of  the  law  regu- 
lating removals,  when  the  panel  of  twelve  jurors  was  com- 
pleted, by  being  duly  sworn. 

In  this  opinion  I  cannot  unite.  According  to  my  view,  the 
trial  commenced  when  the  jury  was  called,  and  the  prisoner 
put  to  his  challenge.  The  respect  due  lo  my  brothers,  must 
40         V.8 
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restrain  me  from  offering  au  argument,  or  giving  authorities  to 
sustain  my  own  view,  and  delicacy  must  prevent  any  attempt 
to  assign  the  grounds  of  the  opinion  which  they  have  autho- 
rised me  to  express  for  them.  This  branch  of  the  objection  is, 
therefore,  also  overruled. 

JUDGMENT    AFFIRMED. 


Perry  Spencer  vs.  Negro  Dennis. — December^  1849. 

The  CMC  of  The  Slate  vs,  Dorsey,  Exc*r  of  WorthingUmt  6  GUI,  388,  explained 
and  approved. 

The  bequest  of  freedom  to  a  slave  is  a  legacy  equal  to  the  amount  of  his 
appraised  value. 

The  design  of  the  acts  authorising  manumission  of  slaves,  was  not  to  foster 
emancipation,  and  thereby,  as  far  as  practicable,  to  put  an  end  to  slavery, 
but  it  was  to  enlarge  the  powers  and  privileges  of  masters,  and  to  give 
them  an  authority  to  dispose  of  their  slaves  in  a  way  which,  otherwise, 
they  did  not  possess. 

There  has  been  no  material  change  in  the  views  of  the  legislature  upon 
the  subject  of  slavery,  since  the  acts  of  1715,  ch.  44,  and  1753,  ch.  1, 
except  as  to  the  power  of  testamentary  manumission. 

A  testator,  by  his  will,  devised  **  that  all  his  negroes  be  free  at  the  age  of 
thirty-eight  years,  provided  they  leave  the  State  within  thirty  days  after 

'  they  attain  said  age, "  **  and  should  they  return  to  reside  in  the  State,  my 
will  is,  then,  that  they  shall  be  slaves  to  my  heirs.  *'    Held: 

That  the  conditions  attached  to  this  bequest  of  freedom,  are  conditions  sub- 
sequent, and,  being  subsequent,  are  wholly  unauthorised  by  the  act  of 
Assembly,  and,  therefore;  void. 

Testamentary  manumission  only  exists  in  this  State,  by  virtue  of  the  13th 
section  of  the  act  of  1796,  ch.  67,  and  can  only  be  exercised  in  pursuance 
of  the  authority  thereby  given. 

Under  this  act  a  testator  may  prescribe  the  period  when  manumission  shall 
commence,  but  he  has  no  power  to  put  an  end  to  a  state  of  freedom,  and 
restore  the  condition  of  slavery. 

Freedom  having  once  vested,  by  no  compact  between  the  master  and  liber- 
ated slave,  nor  by  any  condition  subsequent,  attached  to  the  gift  of  free- 
dom, can  a  state  of  slavery  be  reproduced.  Nothing  short  of  legislative 
power,  duly  exercised,  can  produce  such  a  result. 
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Appeal  from  Baltimore  county  court. 

The  appellee  filed  his  petition  for  freedom  on  the  3rd  of  Sep- 
tember, 1849.  The  case  was  submitted  to  the  court  below  on 
the  following  agreement  of  facts : 

That  the  petitioner  was  the  slave,  for  life,  of  Samuel  Bro- 
hawrij  of  Dvrchester  county,  who,  by  his  will,  executed  on 
the  19th  of  August,  1631,  among  others,  made  (his  devise: — 
^^Item. — My  will  and  desire  is,  that  all  my  negroes  be  free  at 
the  age  of  thirty-eight  years,  provided  they  leave  the  State  of 
Maryland,  and  do  not  return  therein  to  reside,  in  the  course  of 
thirty  days  after  they  arrive  to  the  age  of  thirty-eight  years; 
and  should  ihey  return  to  reside  in  the  State  of  Man/land^  my 
will  is,  then,  that  they  shall  be  slaves  to  my  heirs."  That  pe- 
titioner was  one  of  the  slaves  referred  to  in  said  will,  and  at- 
tained the  age  of  thirty-eight  years  on  the  19lh  of  December, 
1845,  and  received  a  certificate  from  the  register  of  wills  of 
Dorchester  county,  certifying  to  the  fact  of  his  freedom  under 
said  clause,  which  is  recited  therein.  That  in  the  division  of 
the  estate  of  said  Brohavrti,  the  petitioner  was  allotted  to  bis 
widow,  now  the  wife  of  the  appellant.  That  after  he  attained 
his  age  of  thirty-eight  years,  petitioner  was  permitted  to  go  at 
large,  and  act  as  a  freeman,  until  taken  by  appellant,  on  the 
Ist  of  August,  1849.  Th?t  the  appellant,  some  time  in  Fe- 
bruary, or  the  Ist  of  March  last,  sent  for  petitioner,  and  notified 
him,  if  he  did  not  give  security,  or  leave  the  State,  he  (appel- 
lant,) would  sell  him,  as  he  had  stayed  longer  than  the  will 
allowed.  That  if  he  would  leave  the  State,  he  would  let  him 
go  free.  That  petitioner  made  no  answer  to  this  notice.  That 
he  has  never  left  the  State,  and  never  offered  to  leave  it. 

The  couit  gave  judgment  that  petitioner  was  entitled  to  his 
freedom,  from  which  defendant  appeals  to  this  court. 


The  cause  was  argued  before  Dorset,  C»  J.,  Spbncb, 
Martin,  and  Frick,  J. 

By  Pratt,  for  the  appellant,  and 
By  C.  J.  M.  GwiNN,  for  the  appellee. 
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DoRBEY,  C.  J.,  delivered  the  opinion  of  this  court. 

it  is  insisted,  by  the  appellant^  that  the  case  now  before  us, 
is  settled  against  the  appellee  by  the  decision  of  this  court  in  the 
case  of  The  State  vs.  Dorsey,  Ex.  of  Worthington^  6  Gill,  388. 
Whether  it  be  so,  or  not,  we  shall  presently  have  occasion  to 
examine.  Some  doubt  having  been  insinuated  in  the  argu- 
ment which  has  just  terminated,  as  to  the  correctness  of  the 
principle  adjudicated  in  that  case,  it  may  not  be  out  of  place, 
at  this  time,  to  state  the  grounds  of  the  court's  opinion  some- 
what more  at  large  than  was  deemed  necessary  when  the  de- 
cision of  that  case  took  place.  That  the  legislature  of  Mary- 
land possess  the  power  of  prohibiting  testamentary  manumisaon 
altogether,  no  lawyer  would  have  the  hardihood  to  deny.  It 
did  so  prohibit  it  in  1752,  and  such  prohibition  continued  for 
about  forty  years.  It  then  restored  the  power,  not  in  further- 
ance of  any  State  object  to  be  promoted  by  emancipation,  but 
as  restoring  a  privilege,  merely,  which  for  forty  years  had  been 
withheld  from  slaveholders.  It  is  equally  undeniable,  that  the 
legislature,  having  the  authority  to  depiive  slaveholders  of  all 
power  to  make  testamentary  bequests  of  their  negroes,  may 
grant  to  them  the  right  to  do  so,  upon  such  terms  and  condi- 
tions as,  in  its  justice  and  wisdom,  it  may  see  fit  to  prescribe. 
And  it  is  equally  within  the  scope  of  the  legislative  power, 
whether  such  terms,  conditions  or  burdens  are  imposed  upon 
the  testator,  the  manumitted  slaves,  or  the  persons  to  whom  they 
are  bequeathed.  In  either  aspect,  the  burdens  and  conditions 
are  alike  obligatory. 

It  is  a  matter  of  history,  and  of  judicial  cognizance,  that^ 
previously  to  Worth%ngton*s  death,  with  a  view  to  promote  the 
general  welfare,  the  State  had  incurred  an  enormous  public 
debt,  which,  upon  every  principle  of  law  and  honor,  it  was 
bound  to  pay.  That,  to  make  this  payment,  all  the  property 
of  the  people  of  the  Slate  was  bound  to  contribute,  under  legis- 
lative enactments,  its  just  proportion  of  the  amount  to  be  paid; 
and  that,  had  the  legislature  deemed  it  expedient  to  do  so, 
it  might  have  enacted,  that  no  property  holder  should,  by  last 
will  and  testament,  make  such  a  disposition  of  his  slave,  or 
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Other  property,  as  would  exempt  it  from  its  contribution  of  its 
just  proportion  of  ibe  public  burthens.  It  follovvs;  tlien,  from 
these  undeniable  positions^  that  the  legislature  of  Maiijland 
had  the  power  to  pass  a  law  imposing  the  tax  to  which  the 
Court  of  Appeals  have  decided,  that  slaves,  manumitted  by  a 
testator,  were  subjected.  Of  the  morality  and  expediency  of 
such  tax,  the  legislature  was  the  exclusive  judge. 

But  is  there,  in  point  of  fact,  any  injustice  or  hardship  in 
this  tax?  or,  have  manumitted  slaves  any  right  to  complain  of 
it?  We  think  not.  "When  the  immense  debt  with  which 
Maryland  has  been  burthened  was  created,  it  was  doubtlessly, 
and  correctly  too,  believed,  that  the  objects  accomplished  by 
it,  would  operate  as  beneficially  to  labor  as  to  property — to  the 
laboring  portion  of  the  community,  as  to  property  holders — and 
proportionate  benefits  were  anticipated  to  result  to  all.  At  the 
time  this  debt  was  created,  we  must  assume  that  the  legislature 
looked  to  the  assessment  lists  of  the  State,  and  saw  what  pro- 
perty there  was  on  which  it  could  impose  taxes,  in  the  event 
of  its  being  called  on  for  the  payment  of  the  Slate  debt.  For 
the  payment  of  its  just  proportion  of  this  debt,  every  species  of 
property  in  the  State  was  equally  liable,  and  ought  to  be  made 
contributory  in  the  way  of  taxation.  A  very  large  item  in 
these  assessment  lists,  was  a  valuation  of  slaves.  If,  then,  the 
legislature,  apprehending  that  the  owners  were  about  to  remove 
their  slaves  without  the  confines  of  Maryland — beyond  the 
reach  of  taxation — and,  thereby,  avoid  all  just  contribution  to 
the  payment  of  the  public  debt,  would  it  not  have  been  justi- 
fied; oay,  was  it  not  its  imperative  duty,  as  the  guardian  of  the 
rig(its  and  interests  of  other  property  owners,  to  prohibit  the 
removal  of  such  slaves  from  the  State,  until  they  had  paid  into 
the  treasury  the  two  and  a  half  per  cent,  of  their  value?  that 
is,  their  just  proportion  of  the  public  debt?  That  it  would  have 
been  a  legitimate  exercise  of  power  and  duty,  cannot  be  denied. 
Is  it  not,  then,  equally  clear,  as  an  act  of  power  and  duty,  that 
the  legislature,  if  foreseeing,  as  it  must  have  done,  that  a  great 
number  of  slaves^  which  ought,  in  justice,  to  be  charged  with 
the  payment  of  their  proportion  of  the  public  debt,  were  about 
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to  be  manumitted  by  their  masters;  and  thus  evade  the  iust 
demands  of  the  Stale,  ought  either  to  prohibit  manumission 
altogether,  or  to  sanction  it  only  upon  their  payment  of  their 
quota  of  the  public  debt;  that  is.  the  two  and  a  half  per  cent, 
upon  their  assessed  values?  The  unmanumitted  slaves  remain 
as  such,  and  are  made  to  contribute  ratably  to  the  extinguish- 
ment of  the  public  burdens.  But  it  may  be  said,  that  the 
legislature  has  imposed  no  such  tax  upon  manumission.  It  is 
true,  €0  nomine,  it  has  not  done  so;  yet,  giving  to  its  acts  for 
raising  revenue  that  liberal  construction  which  such  acts  should 
ever  receive,  we  think  it  has  fully  provided  the  appropriate 
remedy  for  such  a  case.  It  has  imposed  a  tax  of  two  and  a 
half  per  cent,  on  legacies,  and  we  regard  the  bequest  of  free- 
dom to  a  slave,  as  a  legacy  equal  to  the  amount  of  his  ap- 
praised value.  If  such  a  bequest  be  not  a  legacy,  what  is  it? 
It  would  puzzle  the  most  astute  and  learned  lawyer  to  find  any 
other  head,  in  a  legal  nomenclature,  under  which  it  could  be 
classed.  It  was  declared  to  be  a  legacy  by  Chancellor  Bland, 
in  Hammond  vs.  Hammond^  2  Bland,  314.  "  That  every 
devise  and  every  bequest,  including  the  emancipation  of  slaves, 
for  the  gift  of  freedom  to  a  slave,  is  a  most  precious,  specific 
legacy,  are  specific  legacies."  That  distinguished  jurist,  the 
late  William  Pinknetfy  in  his  celebrated  speech  before  the 
General  Assembly  of  Maryland,  in  1 789,  in  favor  of  testa- 
mentary emancipation,  spoke  of  manumission  as  a  '^specific 
legacy."  And  this  court  have  so  treated  it  in  the  case  of  Sle- 
pfien  Cornish  vs.  Jacob  Wilson,  6  Grill,  299. 

Of  what  special  injustice  or  hardships  had  the  manumitted 
slavery  in  the  case  of  The  Slate  vs.  Dorset/,  Exc^r  of  Worth- 
ington,  a  right  to  complain?  They  had  accepted  of  a  bequest, 
charged  with  a  small  and  reasonable  incumbrance,  which  ought 
to  be  discharged,  and  they  are  amply  reimbursed  for  its  impo- 
sition, by  the  increased  value  of  their  labor  resulting  from  the 
incumbrance. 

The  acts  of  Assembly  of  Maryland,  authorising  the  manu- 
mission of  slaves,  were  not  passed  in  consequence  of  any  legis- 
lative hostility  to  slavery,  or  in  gratification  of  any  genera!  wish 
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or  policy  to  dimiDish  or  destroy  it;  or  to  confer  benefits  upon 
slaves,  and  promote  their  comforts  and  happiness;  because 
all  observation  and  experience,  in  Maryland^  had  demon- 
strated, that  the  reverse  would  be  the  result;  that  slaves,  for 
the  most  pari,  were  far  better  fed  and  clothed;  more  contented 
and  happy;  and  in  point  of  sobriety,  virtue  and  moral  charac- 
ter, far  above  the  free  coloured  population  of  the  State.  But 
the  design  of  these  enactments  was  to  gratify  tlie  masters  of 
slaves,  to  enlai^e  their  privileges,  and  to  give  them  an  authority 
to  dispose  of  their  slaves,  in  a  way  which  otherwise  they  did 
not  possess.  If  the  policy  of  our  legislature  had  been  to  foster 
emancipation,  and  to  put  nn  end,  as  far  as  practicable,  to  the 
continuance  of  slavery,  by  the  encouragement  of  manumission, 
instead  of  restricting  the  means  of  accomplishing  it,  by  render- 
ing all  deeds  for  that  purpose  void  and  inoperative,  unless  signed 
in  the  presence  of  two  witnesses,  acknowledged  before  a  justice 
of  the  peace  of  the  county,  of  his,  (the  roaster's,)  residence, 
and  recorded  within  six  months  thereafter,  it  would  rather  have 
adopted  the  policy  of  the  law  of  England  in  regard  to  villeins, 
which  makes  any  act  of  the  Lord,  that  can  be  construed  into 
an  intention,  to  treat  the  villein  as  a  freeman,  as  <^an  implied 
manumission."  By  the  23rd  sec.  of  the  act  of  1715,  ch.  44, 
it  was  enacted:  <^ That  all  negroes,  and  other  slaves,  already 
imported,  or  hereafter  to  be  imported,  into  this  province,  and 
all  children  now  born,  or  hereafter  to  be  born,  of  such  negroes 
and  slaves,  shall  be  slaves  during  their  natural  lives."  The 
3rd  sec.  of  the  act  of  1752,  ch.  1,  enacts:  "That  it  shall  not 
be  lawful  for  any  person  or  persons  within  this  province,  by 
any  verbal  order,  or  by  his,  her,  or  their  last  will  and  testa- 
ment, or  by  any  other  instrument  of  writing,  in  his,  her  or 
their  last  illness,  whereof  he,  she  or  they  shall  die,  to  give  or 
grant  freedom  to  any  slave  or  slaves;  and  if  any  person  or  per- 
sons, after  the  time  aforesaid,  shall,  by  any  verbal  order,  or  by 
his,  her  or  their  last  will  and  testament,  or  by  any  other  writing 
or  instrument,  in  his,  her  or  their  last  sickness,  whereof  he, 
she  or  they  shall  die,  give  freedom  to  any  slave  or  slaves^  such 
order,  will,  or  other  instrument,  shall  be  void  and  of  no  eflfect. 
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80  far  as  relates  to  such  freedom  or  raanumissioD."  These 
enactmeDts  show,  too  clearly  to  admit  of  any  doubt,  what 
were  the  general  designs  of  the  legislature  in  relation  to  slavery, 
at  (he  time  those  acts  of  Assembly  were  passed.  And,  except 
as  to  the  power  of  testamentary  manumission,  subsequent  legis- 
lation has  shewn  no  very  material  change  in  the  views  of  the 
legislature  upon  the  subject  of  slavery. 

But  what  part  of  the  court's  decision  is  it,  (hat,  in  the  case  of 
The  State  vs.  Dorset/ ^  Exc*r  of  Worthingtoriy  it  is  thought, 
is  decisive  of  the  question  now  before  us?  It  is  that  which 
states,  *Hhat  the  manumission  or  bequest  of  freedom  to  a  slave, 
by  last  will  and  testament,  confers  on  such  slave  the  identical 
rights,  interests  and  benefits  which  would  pass,  if  the  testator 
had  bequeathed  the  same  slave  to  another  person.'*  The  in- 
ference attempted  to  be  drawn  from  this  expression  of  the  court, 
is  manifestly  not  warranted  by  what  the  court  have  said,  or 
designed  to  say.  It  was  speaking  in  reference  to  the  bequest 
in  the  will  before  it,  and  was,  as  its  language  imports,  alluding 
only  to  a  general  bequest  of  freedom;  not  to  a  bequest  qualified 
by  conditions,  either  precedent  or  subsequent.  To  such  a  case 
it  did  not,  and  had  no  design  to  make  the  slightest  allusion. 

It  is  also  said,  that,  as  the  court  has  declared,  that  ^^the 
manumission  or  bequest  of  freedom  to  a  slave,  by  last  will  and 
testament,  confers  on  such  slave  the  identical  rights,  interests 
and  benefits  which  would  pass,  if  the  testator  had  bequeathed 
the  same  slave  to  another  person,"  the  rights  and  benefits  con- 
fcned  on  the  slaves  ever  afterwards  continue  his  separate  pro- 
perty, and  as  much  subject  to  taxation,  or  to  any  proceedings 
against  the  manumitted  slave,  as  such  slave  would  be  liable  to, 
had  he  been  bequeathed  to  a  new  master.  In  such  an  argu- 
ment, there  is  more  of  subtlety  than  of  solidity;  it  pushes  the 
argumentum  ad  absurduin  quite  beyond  its  legitimate  limits. 
It  might,  almost  with  as  much  propriety,  be  insisted,  that  if  the 
slave  had  been  bequeathed  to  a  new  master  and  died,  that  such 
master  should  ever  afterwards  pay  taxes  in  respect  to  such  slave, 
because  he  was  once  the  owner.  All  the  rights  of  property  and 
interest  in  the  slave  passed  to  the  freeman,  created  by  the  be- 
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quest,  and,  by  operation  of  law,  were  merged  in  him,  and,  as 
property,  neither  in  fiction  or  fact,  had  afterwards  any  existence. 

The  conditions  attached  to  the  bequest  of  freedom  in  the  will, 
under  consideration,  are  manifestly  conditions  subsequent,  and 
being  subsequent,  they  are  wholly  unauthorised  by  the  act  of 
Assembly,  and  are  therefore  void.  The  power  of  testamentary 
manumission  only  exists  in  Maryland^  in  virtue  of  the  13th 
section  of  the  act  of  1796,  ch.  67,  and  it  can  only  be  exercised 
in  pursuance  of  the  authority  thereby  given.  A  testator,  under 
this  enactment,  is  explicitly  empowered  to  limit  or  prescribe 
the  period  at  which  manumission  shall  commence  or  take 
effect,  but  there  his  power  ceases.  Freedom  having  once 
commenced,  the  act  of  Assembly  confers  no  power  to  the  tes- 
tator, and  he  possesses  none  without  it,  to  put  an  end  to  a  state 
of  freedom,  and  restore  the  condition  of  slavery.  ^'Once  free 
and  always  free,"  is  the  maxim  of  Maryland  law  upon  the 
subject.  Freedom  having  once  vested,  by  no  compact  be- 
tween the  master  and  liberated  slave,  nor  by  any  condition 
subsequent,  attached  by  the  master  to  the  gift  of  freedom,  can 
a  state  of  slavery  be  reproduced.  Nothing  short  of  legislative 
power,  duly  exercised,  can  produce  such  a  result;  can  convert 
a  freeman  into  a  slave. 

By  terms  the  most  unequivocal  in  the  will  before  us,  the 
petitioner  was  to  ^^be  free  at  the  age  of  thirty-eight  years." 
That  such  was  the  intention  of  the  testator,  is  demonstrated  by 
the  conditions  attached  to  the  bequest,  as  the  performance  of 
the  conditions  could  not  be  legitimately  affected,  but  by  the 
assumption  of  the  previous  freedom  of  the  petitioner. 

JUDGMENT   AFFIRMED. 

41        V.8 
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Negro  Andrew  Franklin  vs.   Freeborn  G.  Waters, 
Exc'r  of  Charles  Waters. — Decenibery  1849. 

A  negro  slave  was  manumitted,  by  deed,  on  the  1st  of  January,  1840,  but 
was  held  in  serritude,  by  his  master,  until  the  12th  of  May,  1846.  Held: 
that  he  could  not  maintain  an  action  against  his  master,  to  recover  the 
value  of  his  services  for  the  time  he  was  so  held  to  service. 

The  case  of  Q,ueen  vs.  Jshton,  3  H,  Sc  J^cH.y  439,  explained  and  approved. 

In  this  State,  where  we  have  a  separate  chancery  jurisdiction,  the  ques- 
tion of  fraud,  as  a  means  of  preventing  the  efiect  and  operation  of  the 
statute  of  limitations,  must  be  referred  to  chancery,  and  cannot  be  relied 
on,  by  way  of  replication  to  the  plea  of  the  statute,  in  a  court  of  law. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit,  instituted,  on  the  2nd  of 
September,  1846,  by  the  appellant,  a  negro,  against  the  appeK 
lee,  to  recover  the  value  of  his  services  during  the  time  he  was 
held  in  service  by  the  appellee's  testator,  from  the  Ist  of  Janu- 
ary, 1845,  until  Ist  of  May,  1846. 

The  declaration  contains  the  general  indebitatus  assumpsit 
and  money  counts,  also  a  count  upon  an  account  stated.  The 
defendant  pleaded,  1st,  non  assumpsit,  2nd,  non  assumpsit  in- 
fra tres  annos,  and  3rd,  actio  non  accrevit  infra  tres  annos. 

The  plaintiff  took  issue  upon  the  first  plea,  and  traversed  so 
much  of  the  second  as  relates  to  the  sum  of  $400,  due  for  the 
services  of  the  plaintiff,  performed  within  three  years  next  be- 
fore the  commencement  of  the  suit,  and  as  to  the  residue  of 
said  plea,  by  way  of  replication,  alleged,  'Uhat  for  a  long  pe- 
riod of  time  before  the  institution  of  this  suit,  until  within  three 
years  thereof,  the  plaintiff  was  illegally  imprisoned  and  held  in 
duress  by  the  defendant's  testator,  and  was  never,  until  within 
three  years  before  the  commencement  of  this  suit,  at  laige  and 
free  from  such  duress  and  imprisonment,  and  this  he  is  ready 
to  verify,"  &c. 

The  plaintiff  also  traversed  so  much  of  the  third  plea  as  re- 
lated to  the  value  of  his  services  within  three  years  next  before 
institution  of  the  suit,  and  as  to  the  residue,  by  way  of  repli- 
cation, allied,  ^^that  the  plaintiff  was,  on  the  9th  of  June, 
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1812,  a  slave  for  life  to  said  Charles  Waters,  who  then  exe- 
cuted a  deed  of  manumission,  which  was  recorded  according  to 
law,  and  which  released  the  plaintiff  from  slavery  from  and 
after  the  Isi  of  January,  1840,  by  force  of  which  the  plaintiff 
became  entitled  to  his  freedom  from  and  after  said  last  men- 
tioned day;  yet  the  said  "FFa^^*,  contriving  and  intending  to 
deceive  and  defraud  the  plaintiff  of  the  value  of  his  services^ 
fraudulently  concealed  from  him  the  execution  of  said  deed, 
and  fraudulently  pretended  that  the  plaintiff  was  his  slave  for 
life,  and  actually  continued  to  hold  the  plaintiff  as  his  slave, 
from  and  after  said  1st  of  January,  1840,  until  the  12th  of  May, 
1846.  By  reason  of  which  said  fraudulent  contrivance,  con- 
cealment, actings  and  doings  of  the  said  TFa//T^,  the  said  plain- 
tiff was  kept  in  ignorance  of  his  said  several  causes  of  action 
from  the  time  they  accrued,  until  within  three  years  next  before 
the  commencemeirt  of  this  suit,  and  this  he  is  ready  to  verify," 

The  defendant  rejoined,  and  took  issue  upon  the  traverses 
tendered  in  the  replication,  and  traversed  the  residue  thereof, 
and,  upon  the  traverses  tendered  by  the  rejoinder  the  plaintiff 
took  issue. 

At  the  trial,  the  plaintiff  offered  in  evidence  a  deed  of  manu- 
mission executed  by  the  defendant's  testator,  on  the  9ih  of  June , 
1812,  by  which,  said  testator '^mat\umitted  and  set  free  my 
negro  boy,  Andrew,  from  and  after  the  1st  day  of  January, 
1840,"  and  then  offered  evidence,  by  competent  witnesses, 
tending  to  prove  that  he  was  the  same  person  named  in  said 
deed  of  manumission,  the  value  of  his  services,  and  that  he 
was  detained  in  slavery  by  said  testator  up  to  the  time  of  the 
latter's  death,  on  the  12ih  of  May,  1846,  and  was  kept  in  igno- 
rance of  said  deed  of  manumission,  and  of  his  right  to  freedom, 
until  he  was  discharged  by  the  defendant,  as  executor  as  afore- 
said, on  the  2nd  of  September,  1S46. 

The  defendant,  then,  in  order  to  show  that  the  plaintiff  was 
not  the  person  neimed  Andrew  m  the  deed  of  manumission, 
offered  in  evidence  the  will  of  his  testator,  executed  on  the  2nd 
of  April,  1846,  in  which  the  testator  bequeaths  a   legacy  of 
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$100  to  his  ^^  negro  man  AndreWy*^  and  a  receipt  to  defendant, 
as  executor,  for  this  legacy,  executed  by  the  plaintiff  on  the 
11th  of  December,  1846. 

The  jdaintiff  then  prayed  the  court  to  direct  the  jury: 

Ist.  That  if  they  find  (hat  the  plaintiff  is  the  person  named 
Andrew  in  the  deed  of  mnnumission  of  the  9lh  June,  1*812, 
and  that  he  was  retained  in  the  service  of  defendant's  testator 
in  the  manner  stated  in  his  evidence,  then  the  plaintiff  is  en- 
titled to  recover  so  much  as  the  jury  may  findj  from  the  evi- 
dence, his  services  were  worth  from  the  period  for  which  they 
may  find  he  was  so  retained  by  the  testator,  after  the  1st  day  of 
January,  1840. 

2nd.  That  if  they  further  find,  that  the  testator  fraudulently 
concealed  from  the  plaintiff  the  execution  of  said  deed,  and 
that  jdaintiff  was  ignorant  thereof,  and  remained  with  the  tes- 
tator, under  the  impression  that  he  was  the  slave  of  the  testator, 
who  claimed  him  as  such  until  his  death,  then  the  plaintiff  is 
entitled  to  recover,  as  in  Ist  prayer. 

The  defendant  then  offered  this  prayer: 

That  if  the  jury  find,  from  the  evidence,  that  the  plaintiff 
was  claimed  by  the  defendant's  testator,  in  his  lifetime,  as  a 
slave,  and  held  and  used  by  him  as  a  slave,  in  his  lifetime,  and 
down  to  the  period  of  his  death >  the  plaintiff  will  not  be  en- 
titled to  recover  in  this  action,  for  his  services  rendered  to  the 
said  defendant's  testator,  whilst  he  was  so  held  in  servitude,  as 
a  slave. 

The  court  (Le  GRAin>,  J.,)  rejected  the  prayers  of  the  jdain- 
tiff,  and  granted  that  of  the  defendant ;  to  the  granting  of  which  ^ 
and  the  refusal  to  grant  his  own,  the  plaintiff  excepted,  and 
the  verdict  and  judgment  being  against  him,  appealed  to  this 
court. 

The  cause  was  argued  before  Dorbey,  C.  J.,  Chambers, 
Spbnce,  Martin,  and  Frick,  J. 

May  and  Dulaney,  for  the  appellant,  insisted: 

That  the  suit  could  be  maintained,  and  in  support  of  this 
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proposition;  cited  the  fol lowing  authorities:  2  Greehleaf  on 
Ev.,sec.\2Q.  11A/(W.,34.  3 /oAn.,  201.  15  PicA:.,  129, 
Guild  vs.  Guild,  6^.4-/.,  58.  IIG.  ^/.,256.  ZGill, 
239,  McKee  vs.  Baden.  1  Har.  ff  John.,  344,  Jennings  vs. 
Hifrgins.  3  M.^  Set.,  191,  Fhsler  vs.  Stewart.  12  John., 
188,  Cook  vs.  Husted.  3  Yeates,  250,  Negro  Peter  vs. 
Steel.  2  Gilman,  1 ,  Jairott  vs.  Jarroit.  2  S/^ammoUy  232, 
Kinney  vs.  Cook.     I  Bibb,  224,  Thompson  vs.  Wilmot. 

They  also  insisted,  on  the  2nd  point,  that  the  appellant  was 
imprisoned)  or  under  duress,  and  that  this  constituted  a  good  de- 
fence to  the  plea  of  limitations.  Act  of  1716,  cA.  23,  sec.  3.  3 
Black.  Oym.y  12T.  4  Yerger,  299,  Matilda  vs.  Crenshaw. 
Coke  lAtt.,  sec.  419. 

Fraud  is  a  good  replication  to  the  plea  of  limitations.  4  Bac. 
Ab. ,  476.  8  Cranch,  84,  Richards  vs.  Md.  Ins.  Co.  2  Doug, 
655,  Bree  vs.  Holbech.  5  Bam.  ^  Cres.,  149,  Granger  vs. 
George.  3  Bligh. ,  2,  WhaUey  vs.  WhaUey.  A  vgel  on  Lim . , 
188.  2  Greetdeaf  on  Ev.,  sec.  448.  3  Greenleaps  Rep., 
405,  Bishop  vs.  Little.  3  Mass.,  201,  Mass.  Turnpike  vs. 
Field.  4  Mason,  143,  Sherwood  vs.  Sutton.  9  Pick.,  212, 
Famham  vs.  Brooks.  6  Pick.,  276.  4  Yeates,  109,  Jones 
vs.  Conoway.  1  Watts,  110,  Rush  vs.  Barr.  8  Watts,  12, 
Harrisburg  Bank  vs.  Forster.  2  Haywood,  129,  Sweai  vs. 
Arrington.  2McCordyiSl&,HarreUvs.  KeUy.  Hardin,  25S, 
Singleton  vs.  Lewis.  4  Bibb,, 318,  DuvaU  vs.  Stafford.  1 
Dana,  373,  Frankfort  Bank  vs.  Markley.  1  McLean,  96, 
Mitchell  vs.  Thompson.     3  Vermont,  212.     1  Edwards,  343. 

PoE  and  ALEXANDER;  for  the  appellee,  argued: 
That  the  action  could  not  be  maintained,  and  cited:  Co. 
LUt., 308, 816, 282, b, 379, ab.  IM.S; Sel. , 394.  8  Bing, 
542.  3  Esp..  3,  Alfred  vs.  Marquis  of  Fitzjames.  3  How., 
248.  3  Bl.  Corn.,  162.  2  G.  ^-  /.,  343.  Stockett  vs.  Wat- 
kins.  3  Taunt.,  274.  1  TaMw^,  112.  3  i»f .  ^  /&/.,119. 
3  £r.  4*  JMcfiT.,  538,  Queen  vs.  Ashton.  1  H.^J,  344.  9 
Car.  if  Pay. ,  87,  Davis  vs.  Davis.  2  Greenleaf  on  Ev. ,  sec. 
108.     1  H.  4-  G.,  153.    2  iy.  4*  G.,  103.     1  i&tmrf.,  264. 
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Cowp.,  371.  12  John.y  188.  11  G.  ^  /.,  367,  AbeU  vs. 
Harris.     5  Wend,,  531.     3  Penn.  212. 

The  cases  whether  fraud  can  be  replied,  to  avoid  the  statute 
of  limitations,  decided  in  this  country,  may  be  divided  into  two 
classes,  lat.  Where  there  is  no  court  of  chancery,  it  may  be 
replied  at  law.  2nd.  Where  there  is  a  court  of  chancery,  it 
cannot  be  so  replied.  In  NeiD  York,  South  Carolina,  North 
Carolina  and  Virginia,  there  are  separate  courts  of  equity,  and 
the  plea  is  not  received.  Louisiana,  Maine,  New  Hampshire, 
and  Pennsylvania,  receive  the  plea.  Kentucky  and  Indiana 
are  exceptions  to  the  rule. 

Angel  on  Lim.,  189.  2  Doug.,  654.  2  Story^s  Bq.,sec. 
1521 .  1  Brown\9  C.  C,  445.  3  Peere  Wms.,  143.  2  Scfi. 
Sr  Lef.,  634.  5  John.  Ch.  Rep.,  522.  20  John.,  48,  271, 
277.  17  Wend.,  204.  1  Hill  S.  C, 296.  3  Murphy,  1 15. 
4  Leigh,  479.     3  G.  ^y  J.,  160,  390. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  counsel  for  the  appellant,  aware  of  the  unfavorable 
inipression  which  has  been  generally  entertained  by  the  pro- 
fession in  Maryland,  in  regard  to  the  right  of  recovery  in  sucli 
a  case  as  this,  have  combatted  its  propriety  with  a  zeal  and 
ability  which  nothing  but  truth  could  resist. 

It  is  a  mistake,  however,  to  suppose  this  professional  opinion 
the  result  only  of  some  vague  conception,  formed  without 
foundation. 

The  early  case  of  Queen  and  Ashton,  Z  H.  Sf  McH,,  439, 
has  doubtless  been  the  origin  of  such  an  opinion. 

That  case  was  argued  by  distinguished  counsel  in  the  late 
general  court,  where  the  most  intelligent  members  of  the  bar 
from  all  the  counties  were  assembled,  and  the  principles  on 
which  it  was  argued  and  adjudged,  were,  in  all  probability, 
well  known  at  that  time  in  every  part  of  the  State.  How  else 
is  it  to  be  accounted  for,  that  such  actions  have  been  unknown 
from  that  period,  although  it  is  scarcely  possible  to  doubt  thai 
occasions  for  it  have  frequently  occurred? 

We  have  inspected  the  record  in  that  case,  because  there  is 
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some  obscurity  in  the  report  of  it,  and  we  have  no  doubt  the 
general  court  decided  that  the  action  would  not  lie.  The 
claimant  had  been  turned  out  of  court  by  the  judgment  below, 
from  which  he  appealed.  That  judgment  was  the  result  of  a 
refusal  to  declare  the  law  as  he  claimed  it.  If  the  general 
court  supposed  the  law  of  the  case  was  with  the  plaintiff,  it 
was  an  obvious  duly  to  send  the  case  back  on  a  procedendo^ 
with  directions  to  the  court  below  to  instruct  the  jury  accord- 
ingly, which  instruction,  according  to  the  facts  of  the  case, 
must  have  entitled  the  plaintiff  to  a  verdict  and  judgment;  but, 
on  the  contrary,  they  affirmed  the  judgment,  thereby  deciding 
that  the  plaintiff  was  not  entitled  to  the  verdict  and  judgment, 
and  was  properly  turned  out  of  court.  The  obscurity  of  the 
case  arises  from  the  expression  of  the  reportei-s,  ^ ^affirmed  on 
both  exceptions;"  an  error  into  which  they  appear  to  have 
been  led  by  looking  to  the  docket^  an  entry  on  which  seems  to 
have  been  made  erroneously  at  first,  then  altered,  but  not  cor- 
rectly altered  at  last. 

The  second  exception  could  not  in  fact  have  been  before 
the  general  court.  The  act  of  October,  1778,  ch.  21,  sec.  14, 
authorises  persons  affected  by  an  equal  division  of  the  court, 
to  have  a  bill  of  exceptions;  and  in  4  £f.  ^  /.,  177,  Smith 
and  Cfilmor,  this  court  held,  either  or  both  parties  might  except 
under  that  act,  but  there  is  nothing  in  that  act  to  justify  a  party 
to  complain  in  the  appellate  court  of  an  instruction  to  which 
be  did  not  except  at  the  trial,  nor  to  prosecute  an  appeal  on  an 
exception  taken  by  the  adverse  party,  who  declines  pursuing 
the  appeal  himself.  In  the  case  o(  Queen  and  Askion,  the 
plaintiff  did  not  except  to  the  instruction  stated  to  have  been 
given  in  the  second  exception,  and  the  defendant,  by  whom 
the  exception  was  taken,  did  not  prosecute  an  appeal,  so  that 
the  general  court  was  not  called  to  act  at  all  on  that  exception. 

We  cannot  agree  with  the  appellant's  counsel,  that  the  case 
of  Queen  and  Ashton^  introduces  any  new  principle.  The 
relations  that  exist  between  master  and  slave,  must  necessarily 
modify  those  general  rules  which  govern  the  rights  of  persons. 
This  was  fully  declared  and  acted  upon  in  the  case  of  Alfred 
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VS.  Marquis  o/Fiizjames,  3  Esp.y3,  decided  by  Lord  Kenyan 
fifty  years  ago.  The  plaintiff  in  that  action,  which  was  assump- 
sit for  work  and  labor,  was  a  slave,  in  Martinique^  to  the  de- 
fendant's wife  before  her  intermarriage,  and  came  with  her  to 
England,  where  he  continued  to  reside  with  her,  and  after 
her  marriage,  with  the  marquis;  yet  the  court  held,  and  the 
reporter  says,  with  emphasis:  ^^Lord  Kenyan  was  prepared  to 
give  a  decided  opinion,  the  plaintiff  was  not  entitled  to  re- 
cover, unless  it  could  be  proved  that  the  marquis  bad  expressly 
promised  to  pay  wages,  and  then  only  from  that  time.  And 
the  ground  of  this  decision  was,  that  there  was  no  original  con- 
tract for  wages,  which  must  mean  a  contract,  express  or  to  be 
implied."  Lord  Kenyan  cannot  be  supposed  to  deny,  that  in 
a  proper  state  of  facts,  a  jury  not  only  may,  but  is  bound  to  infer 
a  contract,  a  position  univei-sally  admitted,  and  to  prove  which, 
it  is  only  necessary  to  refer  to  the  numerous  cases  cited  at  bar. 
But  it  is  an  equally  sound  principle,  that  no  such  assumpsit  or 
contract  to  pay  can  be  implied,  where  the  facts  show  that  the 
parties  did  not  inlend  or  design  the  one  to  pay  or  the  other  to 
receive.  Where,  from  the  fact  that  both  parties  understood, 
no  compensation  was  to  be  made,  or,  from  any  other  circum- 
stances, it  would  be  utterly  inconsistent  with  the  transaction, 
the  law  will  not  imply  a  contract  to  pay.  2  G.  f^  J.,  341, 
Stackett  and  Watkins,  and  cases  there  cited. 

In  5th  Wend.,  631,  the  action  for  work  and  labor  was 
brought,  as  here,  by  a  negro  man  against  the  person  who  had 
held  him  as  a  slave,  he  being  in  fact  free,  yet,  on  the  authority 
of  the  case  of  Alfred  and  Marquis  FUzjanieSy  it  was  held,  the 
understanding  of  the  parties  during  the  service  being  that  no 
wages  were  to  be  paid,  the  plaintiff  could  not  recover.  We 
have  found  no  case  in  which,  under  such  circumstances,  an 
action  of  assumpsit  has  been  sustained,  in  England  or  in  any 
State  in  this  Union,  except  the  one  in  Pennsylvania  and  those 
cited  from  Illinois. 

In  3  Yeates,  250,  Negro  Peter  vs.  Steel,  decided  in  Penn- 
sylvania, in  1801,  by  Yeates  txnd  Brackenridge,  }usiices  of 
the  Supreme  Court,  such,  an  action  was  sustained.     To  that 
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authority  we  cannot  defer^  for  several  reasons,  and^  amongst 
them,  because,  first,  the  then  chief  justice  and  his  immediate 
predecessor,  had  each  expressed  a  different  opinion  in  that  very 
case;  next,  because  the  later  case,  in  3  Pennsylvama  Reports ^ 
212,  Urie  and  Johnson,  seems  virtually  to  overrule  it,  and 
again,  because  the  case  of  3  Esp.y  directly  in  point,  was  not 
before  the  court  or  cited  in  the  argument,  but,  especially,  be- 
cause it  was  ruled  on  the  ground,  that  it  was  a  proper  form  of 
action  in  which  to  try  the  question  of  freedom. 

In  Kinney  and  Cook,  3  Scammony  232,  such  an  action 
was  sustained  in  Illinois.  The  principal  question  seems  to 
have  been,  whether  the  negro  was  free  because  he  was  a 
negro?  Not  a  particle  of  evidence  was  given  to  show  the 
plaintiff  to  be  free,  nor  was  a  single  authority  referred  to  in 
the  cause  by  the  counsel  or  the  court,  as  far  as  the  report 
shows;  and  the  learned  justice  w4io  gave  the  opinion  very 
civilly  decides,  that  the  rule  which,  in  the  slave  states,  imp>08e8 
the  onusprobandi  on  the  party  asserting  his  freedom,  is  found- 
ed in  "injustice,'*  is  "subversive  of  natural  right,  its  arbitrary 
character  is  repugnant  to  moral  sense,"  &c.,  &c.  Notwith- 
standing these  most  potent  recitals,  we  must  decline  allowing 
Justice  Smithes  repealing  act  to  operate  extra-territorially,  as 
far  as  relates  to  Marylandy  where  we  will,  non  obstantey  abide 
by  the  old  fashioned  practice  of  requiring  a  party  asserting  a 
fact  to  prove  it,  when  an  issue  is  taken  upon  it  by  the  adverse 
party.  The  other  case  referred  to  in  lUinoiSy  and  found  in  2 
OUlmany  1,  the  case  of  Jarrot  vs,  Jarrot,  was  aigued  and  de- 
cided^ not  only  with  very  much  better  temper,  but  with  very 
much  greater  ability  apd  legal  learning.  The  great  question 
in  the  cause  was,  whether  the  plaintiff  was  free  or  a  slave? 
There  does  not  appear  to  have  been  any  question  made  as  to 
the  form  of  action  for  which  the  authority  of  the  previous  case 
was  relied  on  by  counsel,  and  it  was  doubtless  on  the  question 
of  freedom  vel  non  that  the  court  divided. 

But  besides  that,  this  question  was  not  seriously  discussed, 
it  tnu6i  be  remembered,  that  the  reason  on  which  these  cases 
rest  is  conclusive  against  their  authority  in  Maryland.    That 
42        V.8 
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reason  is,  that  it  is  a  proper  form  in  which  to  try  the  title  of 
the  negro  to  freedom.  Now,  in  our  Slate,  the  mode  in  which 
this  question  is  to  be  tried ,  is  not  only  prescribed  by  statute, 
but  there  are  pecuHarities  in  regard  to  it,  which  cannot  be 
gratified  but  by  an  observance  of  the  mode  indicated.  It  must 
be  by  petition  in  a  court  particularly  designated,  and  the  right 
of  peremptory  challenge  is  expressly  secured  to  both  master 
and  slave.  To  deny  to  either  party  the  privilege  secured  by 
the  statute,  if  the  trial  be  by  petition,  would  be  an  admitted 
violation  of  the  plain  meaning  and  express  words  of  the  law. 
Is  it  less  so  to  permit  one  of  the  parties  to  deprive  the  other  of 
this  privilege,  by  using  a  different  form  of  action? 

So  in  some  of  the  slave  Slates,  where  no  special  provision 
exists  as  to  the  mode  of  trying  the  question  of  freedom,  they 
use  the  action  of  trespass  vi  et  armis  for  that  purpose,  as  is 
proved  by  the  cases  cited  by  counsel,  and  in  some  of  which  it 
is  said,  the  freedom  should  be  thus  established  before  they  can 
claim  compensation,  although  that  compensation  was  said  to 
be  recoverable  afterwards  in  the  same  form  of  action. 

The  counsel  attempted  a  distinction  between  cases  in  which 
there  was  ground  for  reasonable  doubt,  and  where  no  doubt 
could  exist.  In  the  case  oi  Alfred  and  Marquis  FUzjatnes^ 
no  such  distinction  was  relied  on,  and  certainly  there  could  be 
as  little  ground  to  doubt  in  that  case,  where  no  one  could  be  a 
slave,  as  in  this  case,  (where  the  manumission  does  speak  of 
some  conditions,)  or  indeed  in  any  case  which  can  occur  in 
our  State.  But  the  impossibility  of  practically  following  out 
any  such  rule  must  be  obvious. 

Who  is  to  judge  whether  the  case  be  clear  or  one  of  doubt? 
When  is  it  to  be  ascertained,  and  how?  Is  the  form  of  action 
only  to  be  ascertained  by  the  result  of  the  trial?  The  parties 
will  certainly  differ.  It  is  of  frequent  occurrence  that  juries 
are  unable  to  agree  upon  questions  of  fact,  and  judges  are  not 
always  unanimous  in  regard  to  questions  of  law.  The  only 
persons  at  all  likely  to  be  held  and  claimed  as  slaves  in  this 
State,  are  such  as  have  been  manumitted  by  last  will  and  tes- 
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tament;  or  a  deed  recorded,  and  whose  freedom  is  to  corameDce 
at  some  date  subsequent  to  the  execution  of  the  will  or  deed. 

But  as  all  such  instruments  are  exposed  on  the  public  records, 
to  which  all  persons  have  ready  access,  and  of  which  any  one 
is  able  to  procure  copies,  there  is  very  small  probability  in  this 
age  of  benevolence  and  charity,  that  there  will  be  wanting 
persons  to  remind  them  of  their  rights,  should  (hey  be  other- 
wise uninformed.  Experience  has  fully  demonstrated,  that 
they  have  never  failed  in  the  recovery  of  their  legal  rights,  for 
the  want  of  generous  professional  aid.  We  do  not  therefore 
admit  the  necessity,  if,  on  other  accounts,  we  could  perceive 
the  propriety  or  claim  the  authority  of  changing  the  recognised 
priacipies  of  common  law  applicable  to  this  question,  especially 
as  our  statute  law  enforces  the  necessity  of  adhering  to  it. 

This  decision  on  the  principal  question  would  conclude  (he 
whole  case,  and,  especially,  so  much  as  relates  (o  (he  fact  of 
imprisonment,  alleged  to  be  implied  by  holding  and  claiming 
the  appellant  as  a  slave. 

The  remaining  question  in  the  cause,  though  practically 
unimportant  in  this  case,  after  (he  view  we  have  taken,  is, 
however,  presented  by  the  record,  and  has  been  most  elabo- 
rately argued  by  all  the  counsel,  and  is  one  of  much  interest 
to  the  profession. 

A  most  careful  and  deliberate  consideration  has  therefore 
been  given  to  (he  numerous  authorises  referred  to,  and  without 
here  entering  into  a  detail  of  reasoning,  or  a  minute  examina- 
tion of  their  respective  claims  to  deference,  it  is  sufficient  to 
announce  the  conclusion  to  which  we  have  been  conducted, 
with  (he  same  unanimity  with  which  we  have  acted  on  the 
first  point.  That  conclusion  is,  that  in  Maryland,  where  we 
have  a  separate  and  distinct  chancery  jurisdiction,  the  question 
of  fraud,  as  a  means  of  preventing  (he  effect  and  operation  of 
the  statute  of  limitation,  must  be  referred  to  that  junsdiction, 
and  is  not  matter  to  be  relied  on,  by  way  of  replication  (o  the. 
plea  of  the  statute,  in  a  court  of  law. 

JUDGMENT   AFFIRMED. 
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Jonathan  Huddleson  vs.  Jameb  Reynolds'  Lessee. — 
December  y  1849. 

A  tnct  of  land,  whose  patent  name  was  **  Western  Routes**  was  described 
in  tbe  sheriff's  returns  to  a  writ  of  j!.  fk.  and  vendi  txpona9%  and  also  in 
the  sheriff's  deed  to  the  purchaser,  as  <*  Wtsl  AotOe/*  Htu):  that  thu 
Tariance  in  the  spelling  of  the  name,  was  not  a  fatal  objection  to  the  title 
of  such  purchaser. 

A  mistake  in  spelling  the  name  of  a  tract  of  land,  will  not  ritiate  an  instru- 
ment of  writing,  if  the  woi^  mispelt  resembles,  in  sound  or  sense,  the 
right  name. 

Where  a  tract  of  land  is  sometimes  called  by  its  patent  name,  and  some*- 
times  by  another,  which  it  had  acquired  by  reputation,  a  conveyance  by 
the  latter  name  will  pass  the  title,  and  any  description  in  the  deed  of  the 
owner,  which  is  sufficient  to  pass  the  title,  will  be  a  sufficient  deaoriptioii 
in  a  sheriff's  return  and  couTeyance* 

Appeal  from  Allegany  countj  court. 

This  was  on  action  of  ejectment  instil uled  by  the  lessor  of 
the  appellee  against  the  appellant,  on  the  29(h  of  March,  1845^ 
for  a  tract  of  land  described,  in  the  declaration  and  patent,  as 
*^a  tract  or  parcel  of  land  called  *  Western  RmUe,^  l3nng  in 
the  county  aforesaid,  containing  two  hundred  and  eleven  and 
seven^eighths  acres."  The  appellant  being  the  tenant  in  pos* 
session,  pleaded  non  cut. 

At  the  trial,  the  plaintiff,  on  his  part,  offered  in  evidence  a 
patent  to  James  Reynolds,  his  lessor,  dated  26ih  of  December, 
1836,  for  the  tract  of  land  described  as  above,  and  proved  that 
the  tract  named  in  the  patent,  was  the  land  for  the  recovery  of 
which  this  suit  was  brought,  and  there  rested  his  case.  The 
defendant,  then,  for  the  purpose  of  showing  title  out  of  the 
lessor  of  the  plaintiff,  offered  the  record  of  a  judgment  obtained 
against  him,  and  of  the  proceedings  thereunder,  with  a  view 
to  show  a  sale,  by  the  sheriff,  of  the  tract  of  land  in  controversy. 
These  proceedings  show  that  a  judgment  in  ejectment  was  re- 
covered against  said  JReynoldSy  in  Allegany  county  court,  at 
October  term,  1834,  by  William  Lamar'^s  lessee,  upon  which 
a^.  /a.,  for  costs,  was  issued.     To  this  writ  John  M.  Oarleton, 
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the  sheriflT;  made  return^  (hat  in  obedience  thereto,  be  had 
seized  and  taken  in  execution  the  following  property  of  said 
Reynolds^  to  wit:  <«  Lots  Nos.  21  and  22,  in  West  Unions  and 
all  the  improvements  thereon,  also  a  tract  of  land  called  *  Wcsi 
Routey^  containing  two  hundred  and  eleven  and  three-quarter 
acres.'*  Which  property  was  appraised,  by  the  appraisers,  at 
$155.50.  A  writ  of  vendi  exponas  was  then  issued,  to  which 
the  said  sheriff  made  return,  that  after  giving  the  usual  notice 
of  sale,  by  advertisements,  &c.,  which  are  particularly  described, 
he  sold,  on  the  26ih  of  November,  1842,  the  '^  above  described 
property  to  M.  C  Sprigg^^^  the  highest  bidder.  In  all  these 
advertisements,  writs  and  returns,  the  land  is  described  as  *<a 
tract  of  land  called  '  West  Rouiey^  containing  two  hundred  and 
eleven  and  three-quarter  acres." 

The  defendant  then  offered  the  sheriff's  deed  for  said  land, 
executed  by  him  to  Michael  C  Sprigg,  ihe  purchaser  under 
whom  the  defendant  claimed.  This  deed  was  not  inserted  in 
the  record.  In  connection  with  this  evidence  of  title,  the  de- 
fendant offered  the  act  of  1845,  ch.  244,  entitled,  «<An  act  to 
make  valid  a  sheriff  ^s  sale  made  by  John  M,  Carletorty  late 
j\imS  oi  AUegany  county,  and  the  deed  of  the  said  sheriff  for 
the  property  sold  to  M,  C  Spriggy  late  of  said  county,  de- 
ceased," as  follows,  pas.sed  5lh  of  March,  1846: 

"Se  it  enacted  by  the  General  Asse7nbly  of  Maryland y  That 
the  sale  made  on  the  26ih  day  of  November,  1842,  by  John 
M.  CarletoUy  late  sheriff  of  Allegany  county,  to  M,  C.  Spriggy 
late  of  said  county,  deceased,  of  lots  numbered  twenty-one  and 
twenty-two,  lying  and  being  in  West  Uniony  in  said  county, 
and  also  of  a  tract  of  land  called  *  Western  Route y^  containing 
two  hundred  and  eleven  and  seven-eighths  acres,  sold  by  the 
name  of  •  West  RoutCy'*  be  and  the  same  is  hereby  confirmed 
and  made  valid,  any  informality  or  defects  in  the  fieri  facias 
and  venditioni  exponas y  under  which  the  said  lots  and  tracts  of 
land  were  sold  by  the  said  John  M.  Carlcton  y  or  the  sale  of  the 
said  tract  by  the  name  of  '  West  Route  y^  to  the  contrary,  not- 
withstanding; provided  ihdii  nothing  herein  contained  shall  be 
00  construed  as  to  affect  the  rights  of  third  parties  to  said  pro- 
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perty ;  and  provided  alsOy  that  said  sale  has  been  made^  in  other 
respects,  conformable  to  law." 

The  plaintiff  objected  to  the  evidence  so  offered  by  the  de- 
fendant, and  prayed  the  court  to  instruct  the  jur)',  that  the  title 
papers  so  offered;  do  not  show  that  there  was  any  valid  seizure 
of,  or  levy  upon  the  tract  of  land  in  controversy  by  the  sheriff; 
and  that  the  sale  made  by  him  to  the  said  Sprigg,  consequent- 
ly conveyed  no  title,  but  was  inoperative  and  void;  and  that  the 
act  of  Assembly  offered  in  evidence,  did  not  cure  any  defect  in 
the  defendant's  title,  arising  from  the  want  of  a  proper  seizure 
of,  and  levy  upon  said  land;  which  instruction  the  court,  (Mar- 
tin, 0.  J.,)  granted;  and  the  verdict  and  judgment  being  for 
the  plaintiff,  the  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  0.  J.,  Spence,  Ma- 
GRUDER,  and  Frick,  J. 

By  McEaig,  for  the  appellant,  and 
By  McLean,  for  the  appellee. 

Magroder,  J.,  delivered  the  opinion  of  this  court. 

It  appears,  by  the  record,  that  this  action  was  brought  to  re* 
cover  a  tract  of  land  situate  in  Allegany  county,  called  <<  Wes- 
tern Route. ^^ 

In  proof  of  his  title,  the  appellee  offered  in  evidence  a  patent 
for  that  tract  of  land  granted  to  himself.  Thereupon,  the  de- 
fendant, to  prove  title  out  of  the  plaintiff,  offered  in  evidence*a 
judgment  against  the  plaintiff,  a^.  fa.  issued  upon  that  judg-' 
ment,  the  sheriff's  return,  with  a  schedule  and  appraiseroent| 
showing  that  he  had ,  in  obedience  to  the  writ,  seized  and  taken, 
together  with  other  land,  a  tract  of  land  called  *^  West  Route, ^^ 
and  that  the  same  was  sold  to  M.  C.  Sprigg.  It  is  then  stated, 
in  the  bill  of  exceptions,  that  the  sheriff's  deed  was  offered  in 
evidence,  though  it  is  not  in  the  record. 

It  is  supposed  that  the  mistake  which  is  supposed  to  vitiate 
this  sale,  consists  in  naming  the  tract  of  land  <<  West  Route,^^ 
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when  its  patent  Dame  is  "  Western  Route.^^  Is  such  a  variance 
a  fatal  objection  to  the  title  of  the  purchaser? 

We  think  not.  A  mistake  in  spelling  the  name  of  a  tract  of 
land,  does  not  vitiate  an  instrument  of  writing,  if  the  word 
mispelt  resembles,  in  sound  or  sense,  the  right  name.  We  are 
told,  that  if,  in  writing  "  understood,'*^  the  letter  "  5  "  is  omitted, 
that  does  not  vitiate  the  writing,  because  the  meaning  cannot  be 
mistaken.  In  1770,  Redding^s  lessee  vs.  McOubbiny  I  H.^ 
McH. ,  368,  it  was  decided,  in  the  provincial  court,  ^'  that  unless 
the  variance  between  the  description  of  the  land  in  the  declaration 
and  the  title  paper,  be  material,  it  will  not  hinder  the  plaintiff's 
recovery."  And  so,  in  CarroWs  lessee  vs.  Norwood,  A  H.  ^ 
McH.j  287 y  it  was  decided,  by  the  Court  of  Appeals,  <*that 
between  ^enlargement^  and  Uhe  enlargement y^  there  was  not 
such  a  difference  that  the  plaintiff  could  not  sue  by  the  one 
name,  and  recover  upon  proof  of  title  to  a  tract  of  land  called, 
in  the  patent,  by  the  other. 

It  is  sometimes  said,  that  it  was  so  decided  in  those  cases,  be- 
cause there  were  plots  in  them,  and  the  plaintiffs  located  their 
lands  by  their  patent  names.  This  cannot  be.  If  the  plaintiff 
can,  in  his  declaration  claim  one  tract,  and  locate  what  is  to  be 
considered  a  different  tract,  and  then  obtain  a  verdict,  because 
of  a  proof  of  title  to  the  latter,  how  is  the  judgment  to  be  ren- 
dered upon  such  a  verdict?  The  judgment  for  the  plaintiff,  in 
all  actions  of  ejectment,  is,  <^  that  the  said  lessee,  as  aforesaid, 

recover  against  the  said his  term  aforesaidy  yet  to  come 

and  unexpired,  in  and  unto  all  that  tract  of  land  called ," 

&c.  Now  if  the  land  located,  and  that  claimed  in  the  decla- 
ration, be  different  tracts,  what  term  has  the  plaintiff  in  the 
former,  or  when  did  the  defendant  admit  lease,  entry  and  ouster 
to  that  tract? 

It  can  scarcely  be  maintained,  that  there  is,  between  "  Wes- 
tern Raute^*  and  ^^West  Routey^^  a  more  material  variance 
that  between  ^^enlargefnent^*  and  ^^the  enlargement.^^  Is 
the  variance  here  a  substantial  variance?  Can  a  route  be  a 
western,  but  not  a  west  route?  Is  not  the  sense  precisely  the 
same^  although  there  be  some  difference  in  the  spelling?    If, 
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for  mistakes  like  (hiS;  sherifT's  sales  are  to  be  set  aside^  a  pur- 
chaser would  not  be  safe  in  buying  at  such  a  sale,  unless  he  had 
an  opportunity  of  reading  the  patent. 

The  facts  disclosed  in  this  case,  leave  but  little  doubt  that 
the  land  claimed  in  this  suit,  is  the  very  land  which  the  sheriff 
undertook  to  sell.  No  tract  patented  by  the  name  of  "  West 
Route, ^^  is  shown  ever  to  have  been  owned  by  the  plaintiff,  or 
to  have  existence.  The  conclusion  seems  to  be  warranted,  that 
the  tract  which,  when  taken  up,  was  called  by  the  name  of 
"  Westerji  Route,^^  was,  in  a  later  time,  sometimes  called  west, 
and  sometimes  western  route.  If  so,  a  conveyance  by  the 
name  which  it  had  acquired  by  reputation,  would  have  passed 
the  title  to  the  patented  tract,  and  any  description  in  the  deed 
by  the  owner,  which  is  sufficient  to  pass  the  title,  ought  to  be  a 
sufficient  description  thereof  in  a  sheriff's  return  and  convey- 
ance. 

It  might  have  been  left  to  the  jury  to  say  whether  the  land 
seized  and  sold  by  the  sheriff,  was  not  the  mme  land  for  which 
the  plaintiff  produced  a  patent. 

This  being  the  opinion  of  a  majority  of  the  court,  it  is  un- 
necessary for  them  to  say  anything  of  the  act  of  Assembly  of 
1845,  ch.  244. 

JUDGMENT  REVERSED,  AND 

PROCEDENDO  AWARDED. 

DoRSEY,  C.  J.,  agreed  with  the  court  as  to  its  judgment,  but 
not  for  the  reasons  assigned  in  this  opinion.  He  considered  the 
act  of  1845,  ch.  244,  constitutional. 
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James  Owings  vs.  William  Baldwin  and  George  Whee- 
ler.— December^  1849. 

B  and  W  made  a  parol  contract  with  O,  for  the  purchase  of  certain  lands, 
upon  certain  terms;  upon  the  compliance  with  which,  on  the  part  of  tlio 
vendees,  the  vendor  was  to  give  a  sufficient  deed  for  the  property.  Held: 
that  under  this  contract,  the  vendees  had  a  right  to  demand,  and  were  bound 
to  accept  nothing  short  of  an  unincumbered  legal  estate,  in  fee. 

If  the  contract  is  general,  it  amounts  to  an  undertaking  for  the  conveyance 
of  a  legal  title,  and  if  the  vendor  has  but  an  equitable  title,  the  contract  is 
not  binding  upon  the  vendee,  at  law  nor  in  equity,  if  the  vendor  cannot 
procure  the  legal  title. 

A  specific  performance  of  a  contract  for  the  sale  of  lands,  will  not  be  decreed 
on  the  application  of  the  vendor,  unless  his  ability  to  make  such  a  title  as 
he  has  agreed  to  make,  be  unquestionable. 

Part  of  tho  land  sold  under  the  above  contract,  was  convoyed,  in  1799,  to  O 
and  P,  as  joint  tenants,  in  fee.  In  April,  1818,  P  sold  his  interest  therein 
to  O,  to  whom  he  gave  a  paper,  signed  by  himself,  and  attested  by  two  wit- 
nesses, stating  that  he  agreed  to  tako  $5,000  for  his  interest  in  said  proper, 
ty,  >*  which  is  now  bound  by  a  judgment  held  by  O,  and  under  execution 
for  tho  same.**  The  witnesses  to  this  paper  prove,  that  it  was  agreed  be- 
tween O  and  P  to  credit  the  $5,000  on  the  judgment  held  by  O,  which  was 
then  done  in  P'a  presence.  Possession  was  shortly  afterwards  delivered  to 
O,  who,  with  those  claiming  under  him,  has  held  uninterrupted  and  undis- 
puted  possession  of  the  property  until  1845,  the  date  of  tho  sale  to  appel- 
lees. P  survived  O,  and  died  in  1826,  never  having  executed  a  deed  for 
the  property  to  the  latter,  who  died  in  1619.  In  May,  1818,  O  sold  the  pro- 
perty to  B,  and  executed  a  bond  of  conveyance,  but  no  deed  therefor.  B 
took  and  remained  in  possession  until  1830,  when  the  executors  of  O,  bav. 
log  recovered  judgment  against  0,  for  tho  balance  of  the  purchase  money 
due  by  him,  issued  executions,  under  which  the  property  was  sold  and  con- 
veyed by  the  sheriflT  to  tho  appellant,  who,  in  1846,  contracted  to  sell  it  to 
the  appellees.     Held  : 

That  this  title  of  the  appellant,  thus  offered,  was  not  sufficient  to  authorise  a 
court  of  equity  to  decree  a  specific  performance  of  tho  contract  made  with 
the  appellees,  and  compel  them  to  accept  the  title  of  tho  vendor  in  this 
condition. 

The  title  of  the  appellant  depending,  in  a  great  measure,  upon  the  individual 
knowledge  of  the  attesting  witnesses  to  this  paper,  one  of  whom  is  already 
dead,  and  the  duration  of  this  proof  being  precarious,  and  the  appellant 
having  filed  a  bill  against  tho  heirs  of  P,  to  perfect  his  title  at  law,  which 
bill  he  dismissed,  and  the  records  of  the  court  showing  no  entry  of  the 
credit  on  the  judgments  against  P,  a  court  of  equity  having  a  duo  regard 
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to  the  claims  which  might  arise  from  the  heirs  of  P,  upon  the  death  of  the 
remaining  attesting  witnesses,  would  not  compel  the  appellees  to  accept 
this  tide. 

B  filed  a  bill  claiming  the  land,  under  his  contract  of  May,  1818,  and  im. 
peaching  the  validity  of  the  sale  by  the  sheriff.  The  answers  to  this  bill 
swore  away  all  its  equity,  and  were  supported  by  proof.  H^ld  :  that  the 
pendency  of  this  suit,  under  such  circumstances,  was  not  a  sufficient  ground 
for  a  court  of  equity  to  refuse  to  compel  the  appellants  to  execute  their 
contract. 

The  mere  commencement  of  a  suit  for  the  recovery  of  the  whole  or  a  part  of 
the  land  sold,  after  the  filing  of  a  bill  for  the  specific  execution  of  the  con- 
tract  of  sale,  is  not,  of  itself,  sufficient  to  prevent  the  vendee's  being  de- 
creed to  accept  the  title,  provided  it  appears,  to  the  satisfaction  of  the  court, 
that  the  suit  so  commenced  cannot  be  successfully  prosecuted. 

The  appellant  having  purchased,  at  sheriff's  sale,  the  interest  of  B,  under  his 
bond  of  conveyance,  which  was  a  mere  equitable  title,  subject  to  a  lien  for 
the  balance  of  the  purchase  money  due  by  B,  and  this  being  the  only  title 
he  professed  to  have,  the  appellees  were  not  bound  to  accept  it. 

Where  the  statute  of  frauds  is  relied  on  in  the  answer,  as  a  bar  to  a  specific 
execution  of  a  parol  contract,  it  can  only  be  evaded  by  full  proof  of  the  acts 
of  part  performance  charged  in  the  bill. 

Where  possession  of  lands  was  delivered,  not  under  the  contract  sought  to  be 
enforced,  but  another  subsidiary  agreement,  the  original  contract  still  n- 
maining  unrescinded,  it  will  not  remove  the  bar  of  the  statute. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  oq  the  20(h  of  May,  1846,  by 
the  appellant;  against  the  appellees,  for  a  specific  execution  of 
a  parol  agreement  for  the  purchase  of  a  parcel  of  land;  with 
the  improvements  thereon^  consisting  in  part  of  a  factory  called 
Guilford  factory,  which,  the  bill  alleges,  the  appellees  agreed 
verbally  to  purchase  of  the  complainant,  some  time  in  the  spring 
of  1845,  for  the  sum  of  $20,000,  of  which  $6,000  was  to  be 
paid  on  delivery  of  possession,  and,  within  twelve  months  there- 
after, the  sum  of  $l,666.66i,  with  interest  on  the  unpaid  ba- 
lance, and  the  residue  in  three  equal  instalments,  in  five,  ten, 
and  fifteen  years,  with  the  privilege  to  the  purchasers  of  paying 
the  purchase  money  within  the  times  before  limited;  poasesacNi 
to  be  delivered  on  the  1st  of  June,  1845. 

The  bill  states,  that  no  agreement  note  or  memorandum  of 
agreement  for  said  purchase,  in  writing,  was  ever  signed  by  the 
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defeDdantS;  or  either  of  them^  or  their  agent,  and  delivered  to 
the  complainant,  but  (hat,  pending  negotiations  for  the  pur- 
chase, the  complainant  reduced  to  writing  the  terms  on  which 
he  would  sell,  which  terms  were  exhibited  to  and  accepted  by 
defendants,  and  this  memorandum  is  filed  as  an  exhibit  with 
the  bill.  That  on  the  1st  of  June,  1845,  complainant  delivered , 
and  defendants  received,  full  possession  of  the  premises,  accord- 
ing to  the  form  and  effect  of  said  agreement,  and  thenceforth 
continually  have  been,  and  now  are,  in  the  free  and  undis- 
turbed possession  and  enjoyment  thereof.  The  bill  then  chaises 
that  defendants  have  wholly  neglected  and  refused  to  comply 
with  this  contract,  sometimes  pretending  that  they  desired  time 
and  opportunity  to  examine  complainant's  title  to  the  premises; 
all  the  particulars  of  which,  he  avers  he  has  been  at  all  times 
willing  to  communicate  freely,  and  has  submitted  his  title  to 
the  counsel  of  the  defendants,  and  has  paid  said  counsel  for 
procuring  a  deed  to  cure  the  only  defect  said  counsel  supposed 
to  exist  in  said  title,  and  independent  of  the  usual  evidences  of 
title,  complainant  avers  he  may  well  rely  on  the  possession,  con- 
tinued and  undisturbed,  and  adverse  against  all  the  world, 
which  he,  and  those  under  whom  he  claims,  have  had  of  said 
premises,  for  more  than  twenty  years  next  preceding  the  de- 
livery of  possession  thereof,  as  aforesaid,  so  that  all  such  pre- 
tences of  the  defendants  are  wholly  groundless.  The  prayer 
is,  that  said  agreement  may  be  decreed  to  be  specifically  exe- 
cuted, and  for  general  relief. 

Exhibit  A,  filed  with  the  bill,  and  admitted  by  the  answer, 
is  as  follows: 

*'  The  property  which  I  offer  for  sale,  is  my  factory,  known 
by  the  name  of  Guilford j  with  all  the  machinery  now.  in  the 
same,  and  all  my  lands  adjoining,  which  I  purchased,  at  sale, 
from  Richard  Igleharty  late  sheriff  of  Anne  Arundel  county, 
with  all  the  buildings  and  improvements  on  the  same,  reserving 
all  the  granite  that  has  been  gotten  out  by  stone  cutters,  which 
they  must  have  the  ptivilege  of  removing  as  soon  as  they  can 
make  it  convenient  to  do  so,  not  more  than  three  months.  I 
also  reserve,  for  the  use  of  Mr.  Woods,  the  house  and  garden 
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be  now  occupies,  till  the  1st  of  July  next.  Should  the  pro- 
perty be  sold,  the  goods  in  the  store  to  be  taken  by  the  pur- 
chaser at  prices  to  be  agreed  on.  Possession  to  be  given  on  1st 
of  June  next.  The  price  is  $20,000,  one-third  cash;  say  cash 
on  delivery  of  possession,  $5,000,  and  within  twelve  months, 
$l,666f ,  with  interest  on  the  unpaid  balance,  $13,333.68,  to 
be  in  equal  payments  of  one-third  each,  five,  ten,  and  fifteen 
years.  Interest  on  the  unpaid  balance  to  be  paid  yearly;  the 
property  to  be  kept  insured  to  amount  of  $10,000,  on  account 
of  said  OtoingSy  till  it  may  be  paid  for.  The  purchaser  to 
have  the  privilege  of  paying  within  the  time  named.  When 
the  whole  of  the  money  is  paid^/.  O.  agrees  to  give  asufilcient 
deed  for  the  same.  The  crops  growing  on  the  land,  subject  to 
the  contract  made  by  H,  H.  Owings^  vrith  the  tillers  of  the 
land  for  the  present  year." 

On  the  4th  of  June,  1846,  the  complainant  filed  a  petition^ 
stating  that  he  had  been  informed  that  defendants  were  taking 
steps  to  suspend  ihe  operations  of  the  factoi7,and  had  resolved 
to  abandon,  entirely >  the  said  premises,  and  praying  that  a  re- 
ceiver might  be  appointed  to  (ake  charge  of  the  same,  and  rent 
it  out  for  some  short  time,  on  such  terms  as  he  may  deem  expe- 
dient; and,  by  an  agreement  of  the  parties,  the  chancellor,  on 
the  29th  of  June>  1846,  appointed  a  receiver,  ns  prayed,  with- 
out prejudice  to  any  question  of  right. 

The  answer  of  the  defendants,  BcUdwin  and  Wheeler y  re- 
quires the  production  of  deeds,  and  full  proof  of  the  title  of  the 
complainant  in  the  lands  in  controversy.  It  admits,  that  in  the 
spring  of  1845,  defendants,  being  desirous  of  purchasing  the 
said  factory  and  lands  adjoining,  of  which  complainant  claimed 
to  be  the  owner,  entered  into  negotiation  with  him  for  that 
purpose,  in  the  course  of  which  he  handed  to  respondents  the 
paper  as  above  set  foith,  as  an  offer  of  the  terms  on  which  com- 
plainant was  willing  to  sell  said  property;  which  paper  respon- 
dents received,  that  they  might  consider  and  deliberate  on  the 
oflTer  therein  contained.  They  deny  that  they  received  or  ac- 
cepted it  as  a  memorandum  or  evidence  of  any  contract  or 
agreement  whatsoever,  which   they  absolutely  deny   having 
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made.  That  ihe  terras  conlained  in  said  paper  being  in  several 
respects  objectionable^  *bey,  in  their  1  urn ,  prepared  a  paper 
which  they  exhibit,  and  which  they  allege  they  presented  to 
the  complainant  as  the  only  form  in  which  they  w^ould  agree 
to  consider  the  offer  of  the  complainant ,  and  on  which  they 
would  agree  to  contract  for  the  property,  when  they  should  be 
satisfied  in  regard  to  the  title.  That  the  complainant,  upon 
seeing  this  paper,  agreed  that  defendants  should  retain  it,  and 
consider  it  as  his  offer  to  them.  That  after  this,  and  before  any 
agreement  had  been  made,  and  before  they  took  possession  of 
the  property,  they  were  willing  to  accede  to  said  offer,  and  make 
the  cash  payment,  and  comply  with  the  other  stipulations  in 
the  last  mentioned  offer,  when  and  so  soon  as  they  should  be 
satisfied  of  the  title  of  the  complainant;  but  they  explicitly 
deny  that  they  then  were,  or  have  since  been,  satisfied  with 
the  title,  or  that,  at  any  time,  they  have  made  an  agreement, 
verbally  or  in  writing,  for  the  purchase  of  the  property.  The 
answer  then  proceeds  to  state,  that  upon  an  examination  of  the 
complainant's  tide,  it  was  found  to  be  defective;  but,  that  be- 
ing desirous  to  commence  operations,  they  requested  their  coun- 
sel to  see  complainant,  and  make  with  him  some  temporary 
arrangements  for  the  possession  of  the  factory,  whilst  tHe  ob- 
jections to  the  title  were  examined,  and,  if  possible,  removed. 
That  this  was  done,  and  the  consent  of  the  complainant  ob- 
tained, that  defendants  might  take  possession  and  hold  the  same 
until  the  title  could  be  investigated,  and  that  for  the  use  and 
occupation  of  the  property,  the  defendants  were  to  be  charge- 
able only  with  the  interest  on  the  sum  of  $15,000,  the  amount 
of  the  deferred  payments.  That  they  accordingly  took  posses- 
sion on  the  2nd  of  June,  1845,  not  as  purchasers  or  in  part  per- 
formance of  any  contract  of  purchase  made  or  agreed  upon,  as 
charged  in  the  bill. 

The  answer  then  proceeds  to  specify  the  defects  in  the  title: 
1st.  That  the  deed  of  Ricfuxrd  Odle  to  Richard  Owiiigs  and 
kaac  Pauly  referred  to  in  the  bill,  but  not  produced,  granted 
the  lands  thereby  conveyed  to  said  Owings  and  Paw/,  as  ten- 
ants in  common,  and  said  Paul  having  died  many  years  since, 
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leaving  infant  heirS;  some  of  whom  are  married  women,  and 
non-residents,  defendants  required  some  sufficient  evidence  that 
the  title  vested  in  said  Paul^  by  said  deed,  had  passed  to  com- 
plainant; that  a  deed  was  accordingly  prepared  to  be  executed 
by  the  heirs  of  said  Paul,  relinquishing  all  their  claim  and  title 
to  said  property,  which  deed  said  heirs,  or  some  of  them,  re- 
fused to  execute;  that  complainant  then  filed  a  bill  in  chancery, 
to  compel  a  conveyance  from  said  heirs,  which  is  still  pending 
and  undetermined;  that  as  to  the  twenty  years'  adverse  posses- 
sion set  up  in  the  bill,  they  know  nothing,  except  by  hearsay, 
and  required  proof  of  such  possession,  as  would  bar  the  said 
Paul  and  his  heirs,  and  of  the  origin  and  circumstances  of  any 
possession  adverse  to  said  Paul  and  hu  heirs. 

2nd.  That  many  years  ago,  a  certain  Zachariali  PotUiofi, 
who  is  still  alive,  was  put  in  possession  of  said  property  under 
some  contract  with  said  Richard  OwingSy  and  be  now  sets  up 
some  claim  or  right  to  said  property,  and  threatens  (o  file,  or  has 
filed,  a  bill  in  equity  against  said  complainant,  to  enforce  his 
supposed  rights,  and  respondents  required  full  and  satisfactory 
explanation  and  denial  of  this  claim. 

The  answer  then  further  states,  that  after  considerable  delay 
on  the  part  of  complainant,  in  satisfying  defendants,  or  their 
counsel,  in  regard  to  the  title,  and  after  repeated  warnings  that 
they  could  not  consent  to  become  purchasers,  unless  they  were 
satisfied  upon  the  subject,  and  their  objections  remaining  unre- 
nioved,  they,  on  the  1st  of  June,  1846,  abandoned  the  posses- 
sion of  the  property,  afier  previous  reasonable  notice  had  been 
given  complainant  of  their  design  to  do  so;  and  after  again,  in 
the  most  direct  terms,  denying  that  defendants  took  possession 
in  part  performance  of  any  agreement  or  contract  of  purchase, 
relies  upon  the  statute  of  frauds  as  a  defence  to  the  relief  prayed 
by  the  bill.  The  answer  also  urges  the  alleged  defects  in  com- 
plainant's title  as  cause  against  a  decree  for  specific  perform- 
ance; and  further  insists,  that  though  they  did  hold  the  posses- 
sion, and  enjoy  the  use  of  the  property  for  a  year,  under  the 
temporary  arrangement  before  mentioned,  and  that  if  the  com- 
plainant isentided  to  recover  the  interest  as  stipulated  from  them, 
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for  such  occupation  and  use, he  is  not  so  entitled  in  the  present 
proceedings:  Jirst,  because  he  makes  no  such  claim  in  bis  bill, 
and  secondly y  because,  in  respect  to  any  such  demand,  he  has 
adequate  remedy  at  law. 

The  paper  referred  to  in  this  answer,  and  exhibited  with  it, 
is  as  follows: 

*'The  property  which  I  offer  for  sale,  is  my  factory,  known 
by  name  of  Cruilfordj  wiih  all  the  machinery  now  in  the  same, 
and  all  lands  adjoining,  which  I  purchased  at  sale  from  Richard 
Igleharty  late  sheriff  of  Anne  Arundel  county,  with  all  the 
buildings  and  improvements  on  the  same,  reserving  all  the 
granite  that  has  been  gotten  out  by  stone  cutters,  which  they 
must  have  the  privilege  of  removing  within  three  months  from 
1st  of  June,  1845.  I  also  reserve  for  the  use  of  Mr.  Woodsy 
the  house  and  garden  tract  now  occupied,  until  1st  of  July 
next,  should  the  property  be  sold. 

"Possession  to  be  given  on  1st  of  June  next.  The  price  is 
$20,000,  one-third  in  cash;  say  in  cash,  on  delivery  of  posses- 
sion, 5,000,  and  within  twelve  months,  $]  ,666},  with  interest 
on  the  unpaid  balance,  $1 3,333^66,  to  be  in  equal  payments 
of  one-third  each,  five^  ten  and  fifteen  years.  Interest  on  the 
unpaid  to  be  paid  yearly.  The  property  to  be  kept  insured  to 
amount  of  $8,000,  on  account  of  said  Omngs,  till  it  may  be 
paid  for.  The  purchasers  to  have  the  privilege  of  paying  up 
any  time  within  the  time  named,  when  whole  money  is  paid. 

J.  O." 

The  proceedings  in  the  case  of  PouUon  vs.  Iglehart  and 
OwingSj  introduced  into  the  record,  show  that  said  PouUon 
filed  his  bill  against  Samuel  Oicings  and  James  OwingSj  exe- 
cutors of  Richard  OwingSy  deceased,  and  Richard  Iglehart^ 
Sheriff  of  Anne  Arundel  county,  on  the  29th  of  June,  1847, 
charging,  that  in  the  year  1818,  said  Richard  OwingSy  falsely 
pretending  that  he  was  the  owner  of  the  Guilford  mills,  and 
adjoining  lands,  induced  complainant  to  purchase  them  for  the 
sum  of  $11 ,200,  for  which  amounts  he  gave  his  several  promis- 
sory notes  to  said  OvnngSy  who,  at  the  same  time,  executed  a 
bond  of  conveyance  (which  is  exhibited  with  the  bill.)  to  corn- 
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plainant  for  said  land;  upon  payment  of  said  notes.  That  said 
Oirifig"^  delivered  possession  of  ihe  mill  and  lands  to  complain- 
ant, who  paid  to  said  Ric/iard  Owings,  in  his  lifetime,  and  to 
James  Ounngs,  one  of  his  executors,  since  his  death,  the  said 
notes,  as  they  became  due,  to  the  amount  of  $7,00(),  but  fail- 
ing to  pay  two  of  his  notes,  the  said  James  Owings,  executor 
as  aforesaid,  with  Richard  Igleharty  sheriff,  as  aforesaid,  about 
the  9th  of  July,  1830,  took  possession  of  said  mill  and  premises, 
and  wrongfully  and  fraudulently  dispossessed  complainant,  pre- 
tending that  the  same  had  been  sold  to  said  James  OiaingSy 
under  writs  of  ^.  fa.  upon  judgments  against  complainant,  at 
suit  of  the  executors  of  said  Ricliard  Ounngi.  That  com- 
plainant being,  at  that  time,  feeble  in  body,  and  weak  in  mind, 
and  )yhQlly  unable  to  attend  to  his  affairs,  quietly  suffered  this 
dis^sjgsdlcf)r^4LHtl  iias  continued  so  dispossessed  up  to  the  present 
tiine.  The  biFTlljiit&Alleges,  that  said  James  OwingSy  finding 
he'Mcl  'tfo  jlitl^  to  sajfl  property,  under  any  proceedings  against 
co\nplainant,  Alediibill  in  chancery  against  the  heirs  of  said 
Uaah^Panly  against  whom  he  alleges  he  has  an  equitable  claim. 
Tlie  prayer  of  the  bill  is,  that  said  executors  may  be  decreed 
to  account  with  complainant  for  the  rents  and  profits  of  the 
mill  and  lands  since  he  has  been  so  dispossessed  thereof,  and 
if  they  cannot  show  a  sufllicient  title  in  Richard  OwingSy  de- 
ceased, to  execute  his  bond  of  conveyance,  then  that  the  money 
complainant  has  paid  on  his  said  purchase,  may  be  refunded  to 
him,  and  if  a  suflBcient  title  be  hereafter  procured,  that  they 
may  be  decreed  to  convey  said  properly  to  complainant,  in  pur- 
suance of  said  bond  of  conveyance,  and  for  general  relief. 

The  bond  of  conveyance  from  Richard  Otoings,  exhibited 
with  this  bill,  is  in  the  usual  form,  reciting  the  purchase  by 
PouUoHy  as  charged  in  the  bill,  and  the  execution  of  the  pro- 
missory notes,  and  is  dated  the  9th  of  May,  1818. 

The  answer  of  James  Omngs  to  this  bill,  after  admitting 
the  agreement  for  purchase,  and  the  execution  of  the  bond  of, 
conveyance  as  charged  in  the  bill,  avers,  that  Richard  OwingSy 
at  the  time  this  bond  was  executed,  was  in  possession  of  the 
premises,  and  entitled  thereto,  and  fully  authorised  to  sell  the 
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same.  That  said  premises,  many  years  before  that  time^  had 
been  owned  and  possessed  by  said  Richard  Owings  and  one 
Isaac  Pauly  as  co-partners,  or  tenants  in  common.  That  said 
Richard  afterwards  sold  all  his  interest  in  said  premises  to  said 
Paulp  for  a  large  sura  of  money,  to  be  paid  at  a  then  future 
day.  That  this  purchase  money  was  not  paid  at  the  day^  and 
said  Richard  having  recovered  judgment  therefor,  against  said 
Patdj  and  having  issued  and  levied  his  execution  on  said  pre- 
mises, it  was  agreed  between  said  parties^  that  said  Paul  should 
sell  all  his  interest  in  the  aforesaid  premises  to  said  Owings^ 
for  the  sum  of  $5,000,  to  be  credited  on  the  judgment.  That 
this  credit  was  allowed,  and  said  Paid  actually  surrendered  pos- 
session of  said  premises  to  Otoings.  That  this  agreement  was 
entered  into  in  the  month  of  April,  1818,  and  tha^jriJi^WNtg^, 
and  those  claiming  under  him,  have  ever  i 
and  enjoyed  said  premises  as  their  own  HmMfFesMe^  witt 
any  claim,  let,  or  molestation  on  the  parti 
person  claiming  under  him.  That  defencAIWlf^  ailvised  ^d 
insists,  that  after  such  long  and  continuow  posf^^t^i^ui]^ 
premises,  it  will  be  presumed  that  the  title  disinterest  i 
Paul  therein,  were  duly  conveyed  unto  said  RtSfUlrl^Wwings^ 
in  execution  of  said  agreement' 

That  full  and  entire  possession  of  the  premises  was  delivered 
by  the  said  Richard  Owings  to  complainant,  shortly  after  the 
execution  of  said  bond  of  conveyance,  and  the  complainant 
held  and  enjoyed  such  possession,  quietly,  until  the  year  1830, 
when  he  freely  and  voluntarily  surrendered  the  possession  to 
this  defendant,  under  the  following  circumstances:    Defendant 
and  his  co-executor  recovered  judgment  on  two  of  complain- 
ant's promissory  notes,  upon  which  executions  were  issued,  and 
placed  in  the  handa  of  Richard  Tglehart,  sheriff  of  Anne 
Arundel  county,  in  which  said  judgments  were  recovered,  who, 
in  virtue  thereof,  seized  said  premises  and  duly  sold  the  same 
to  this  defendant,  on  or  about  the  9lh  of  June,  1830,  for  a  large 
sum  of  money,  which  defendant  has  fully  paid  and  satisfied. 
That  complainant  was  present  at  said  sale,  and  acquiesced 
therein,  making  no  objection  whatever  to  the  regularity  there- 
44        V.8 
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of,  and  shortly  thereafter^  freely  abandoned  the  po8Bes8ion 
thereof  to  defendant,  who  held  the  same  without  objection  on 
the  part  of  complainant;  from  that  time  until  the  year  1846. 
The  answer  denies  that  complainant  was  feeble  in  body,  or 
weak  in  mind,  as  charged  in  the  bill,  and  avers  that  defendant, 
relying  on  the  title  thus  acquired ,  has  made  large  and  exten- 
sive improvements  on  said  premises,  and  insists  that  he  is  to  be 
treated  as  a  purchaser  for  a  valuable  consideration,  without  no- 
tice of  complainant's  pretended  claim.  The  answer  further 
says,  that  in  the  year  1845,  defendant  agreed  to  sell  said  pre- 
mises to  Baldwin  and  Wheeler,  when  it  was  discovered  that 
no  conveyance  had  passed  from  said  Paid  to  Richard  Owings, 
and  to  obviate  this  objection,  defendant,  contrary  to  the  advice 
of  his  own  counsel,  who  expressed  an  opinion,  that,  under  the 
circumstances,  a  conveyance  from  said  Paid  would  be  pre- 
sumed, caused  a  bill  to  be  filed  against  the  heirs  at  law  of  said 
Paid,  for  a  conveyance  of  his  interest  in  said  premises;  that 
the  effort  to  obtain  this  conveyance,  being  attended  with  more 
expense  than  was  at  first  anticipated,  he  caused  said  bill  to  be 
dismissed.  The  defendant  further  insists,  that  there  is  yet  due 
from  complainant  a  large  amount  on  his  notes  to  said  Richard 
Owings,  which  he  ought  to  be  required  to  pay,  before  obtaining 
any  relief. 

The  answer  of  Samuel  Owings,  the  other  executor,  adopts 
that  of  his  co-defendant,  James,  and  that  of  Richard  Igkhart 
simply  asserts,  that  he  sold  the  premises  to  James  Owings,  as 
stated  in  the  answer  of  the  latter,  and  has  executed  a  deed 
therefor  to  the  purchaser. 

The  proof  taken  under  the  commission,  shows:  Ist.  In  re- 
ference to  the  title  of  Richard  Owings  in  the  premises  in  ques- 
tion, a  deed  from  James  Carey,  dated  7th  of  October,  1799^ 
conveying  the  Ouilford  mills  to  said  Richard  Owings,  in  fee> 
for  the  consideration  of  JPl  ,200.  Another  from  Richard  OdlCy 
dated  24th  of  May,  1799,  conveying  to  Richard  Owings  and 
Isaac  Paid  the  adjoining  lands,  containing  one  hundred  and 
twenty-seven  acres,  fof^  the  consideration  of  .#300.  Also  the 
agreement  of  Isacu:  Paid,  recited  in  the  opinion,  dated  20th  of 
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Aprils  1818^  with  the  testimony  of  Samuel  Browriy  Jr.y  aod 
BasU  OioingSy  the  attesting  witnesses  thereto,  <'thnt  ttie  pro- 
perty in  question  was  about  to  be  sold  under  execution,  at  suit 
of  Richard  OwingSj  against  mid  Paul,  when  the  agreement 
was  made,  that  Owings  was  (o  give  Paul  $6,000  for  the  pro- 
perty, which  amount  was  to  be  credited  upon  judgments  which 
Omngs  had  against  Paul.  Brown  was  security  for  Paul,  and 
paid  the  balance  due  on  the  judgnfients,  and  the  $5,000  was 
credited.  Possession  was  delivered  shortly  after  this  agreement. 
This  agreement  was  to  pass  all  the  interest  of  Paul  in  the  pre- 
mises. 2nd.  As  to  the  title  of  the  complainant,  Jaa,  Owings ^ 
a  deed  from  Richard  Igleharty  sheriff,  dated  3rd  of  June,  1845, 
conveying  to  said  James  Owings  the  whole  property  in  ques- 
tion, taken  in  execution  and  sold  under  writs  of  ^.  fa.  issued 
against  Zachariah  Potdion;  and  another  deed  from  the  same 
party,  dated  17th  of  March,  1846,  executed  for  the  purpose  of 
curing  certain  defects  in  the  original  deed;  also  proof  sustain- 
ing the  answer  of  said  James  Owitigs  to  the  bill  of  PouUon. 
3rd.  As  to  the  agreement  charged  in  the  bill  of  OwingSy  and 
the  possession  of  the  appellees  of  the  premises,  the  evidence  is 
sufficiently  stated  in  the  opinion  of  this  court. 

On  the  2nd  of  March,  1848,  the  chancellor  (Johnson,) 
passed  a  decree  dismissing  the  bill,  from  which  the  complainant 
appealed.  The  opinion  of  the  chancellor,  accompanying  this 
decree,  is  reported  in  1^^  Md.  Ch.  Decisions^  120. 

The  cause  was  argued  before  Dor6ey,  C.  J.,  Chambers, 
Spence,  Magruder,  Martin,  and  Frick,  J. 

By  Thos.  S.  Alexander,  for  the  appellant,  and 
By  R.  J.  Brent  and  Neilson  Poe,  for  the  appellees. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

That  an  oral  contract  for  the  sale  and  purchase  of  the  lands, 
mentioned  in  the  proceedings  in  this  cause,  existed  prior  to  the 
Ist  day  of  June,  1845,  and  that  it  never  has  been  abandoned 
or  rescinded  by  the  concurrence  of  both  parties,  we  r^^rd  as 
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fully  and  satisfactorily  established  by  the  proof  in  the  record 
before  us.  And  it  is  equally  clear^  that  a  compliance  with  the 
ternr)8  and  condition  of  this  contract^  did  not  take  place  at  (he 
time  anticipated  by  the  parties,  in  consequence  of  tiie  vendee's 
objections  to  ihe  sufficiency  of  the  veiuiors'  title;  which  objec- 
tions he  promised  to  have  removed  in  a  very  short  time.  That 
both  parties  being  desirous  that  the  property  contracted  for 
should  not  remain  unoccupied  and  unproductive,  during  the 
time  about  to  be  consumed  by  the  complainant  in  perfecting 
his  title,  the  original  contract  being  left  unrescinded  and  un- 
changed^ except  as  to  the  time  for  its  consummation,  entered 
into  a  subsidiary  agreement,  whereby  it  was  stipulated,  that 
ihe  defendants  should  take  immediate  possession  of  the  property 
purchased  and  hold  it,  as  (he  tenant  of  James  Omngs^  at  the 
rate  of  $900  a  year,  until  the  objections  to  his  title  could  be 
removed;  which  removal,  it  was  the  anticipation  and  under- 
standing of  the  parties,  could  be  eflfeeted  in  a  very  short  time. 
This  condition  of  the  parties,  with  regard  to  possession,  which 
comnoenced  on  the  1st  of  June,  1845>  is  satisfactorily  proved 
by  two  witnesses,  Gambrill  and  Poe,  who,  in  our  interpreta- 
tion of  the  other  proof  in  the  cause,  wholly  stand  uncontra- 
dicted. Complainant,  after  spending  much  more  time  than 
was  anticipated,  in  efforts,  (partially  unavailing,)  for  the  per- 
fection of  his  title  to  the  satisfaction  of  the  defendants,  received 
notice  from  them,  in  February^  1846,  that  unless  a  clear  title 
in  the  complainant  were  made  to  appear,  they  would  give  up 
the  contract  and  abandon  the  possession  of  (he  premises,  which 
they  accordingly  did,  about  the  1st  day  of  June,  1846.  On 
the  20th  of  May,  1846,  the  present  bill  of  complaint  was  filed 
against  the  defendants,  to  enforce  the  specific  execution  of  the 
contract  between  them,  alleging  his  ability  to  give  a  good  title 
to  the  property  purchased.  The  defendants  having  denied 
almost  all  the  allegations  in  the  bill,  have  pleaded  the  statute 
of  frauds,  and  deny  their  obligation  to  accept  the  title  which 
the  plaintifi*is  able  to  give  them.  In  proof  of  Jiis  ability  to 
execute  the  requisite  conveyance,  the  plaintiff  has  shown  a  title 
in  Richard  Owings  for  the  Chuilford  Millsy  by  a  deed  exe- 
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cuted  by  James  Carey y  in  1799;  and  of  his  right  to  the  adjoin- 
ing lands,  he  exhibits  the  deed  of  their  former  owner,  Richard 
Odky  to  Richard  Omngs  and  Isaac  Paul,  as  joint  tenants  in 
fee,  dated  in  May,  1799.  It  appears  by  the  proof  in  the  cause, 
that  the  property  mentioned  in  both  those  deeds  was,  before 
the  year  1813,  held,  and  the  mill  carried  on  for  the  benefit  of 
Richard  Owings  and  Isaac  Paid,  in  the  name  of  *^  Owings 
and  PaulV  That  in  or  about  the  year  1813,  Richard  Ow- 
ings sold  out  all  his  interest  in  the  property  to  Isaac  Paul, 
who  thenceforth  held  and  carried  on  the  ^me,  in  his  own 
name,  until  the  20lh  of  April  1818,  when  Isaac  Paul  sold  out 
all  his  interest  in  the  premises  to  Richard  Owings,  and  gave 
to  him  a  paper,  signed  by  Paul  and  attested  by  two  witnesses, 
stating,  that  Paul  had  on  that  day  agreed  to  take  $5,000  for 
his  right  and  interest  in  ttie  GruUford  Mills  and  the  adjoining 
land,  <<  which  is  now  bound  by  a  judgment  held  by  Mr. 
Ricltard  Owings,  and  under  execution  for  the  same."  And 
it  was  also  proved  by  the  said  subscribing  witnesses,  that  it  was 
the  agreement  between  the  said  Ricftard  Oioings  and  Isaac 
Paul,  that  the  $5,000  were  to  be  credited  on  the  judgments 
which  Richard  Owings  had  against  Isaac  Paul;  which  credit 
was  then  given  in  PauVs  presence,  and  Samuel  Brown,  Jr., 
one  of  the  subscribing  witnesses,  who  was  the  security  of  Paul, 
paid  to  Richard  Ounngs  the  balance  due  on  the  judgment. 
In  consequence  of  this  sale.  Paid,  in  less  than  a  month  after- 
wards, delivered  the  possession  of  the  property  to  Richard  Ow- 
ings, who,  with  those  claiming  under  him,  have  ever  since 
been  in  the  possession  and  enjoyment  thereof.  It  does  not 
appear  that  Richard  Owings  ever  executed  a  deed  to  Paul, 
or  Paul  to  Richard  Omngs.  Ricltard  Owings  died  about 
the  year  1819,  and  Paul  about  the  year  1826. 

Assuming,  then,  that  the  complainant  held  all  the  title  which 
Richard  Owings  would  possess,  had  he  lived  till  the  present 
day,  and  continued  in  the  uninterrupted  possession  and  enjoy- 
ment of  the  Guilford  Mills  and  the  adjoining  lands,  has  the 
plaintiff  such  a  title  as  the  defendants  are  bound  to  accept  un- 
der the  contract  in  this  case,  is  the  first  question  which  presents 
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itself  for  our  determination?  Had  the  adjoining  lands,  tbe 
one  hundred  and  twenty-seven  acres,  which  were  conveyed 
by  Richard  Odle  to  Richard  Owings  and  Isaac  Paul,  been 
conveyed  to  Richard  Owings  only,  as  the  Guilford  Mills  had 
been  by  Carey,  this  question  ought  to  be  answered  in  the 
affirmative.  Because  no  belief  can,  rationally,  be  entertained 
for  a  moment,  that  a  court  of  equity,  under  any  aspect  in 
which  the  fact  and  circumstances  of  the  case  could  be  brought 
before  it,  could  sanction  the  claim  of  the  heirs  of  Isaac  Paul 
in  attempting  to  assert  an  equitable  title  to  the  property  in  con- 
troversy. In  respect  to  their  claim  of  legal  title,  it  could  not 
be  pretended  that  they  had  any. 

But  the  deed  from  Odle  did  not  transfer  the  one  hundred 
and  twenty-seven  acres  of  land  adjoining  the  QvUfard  MUls 
to  Richard  Owings  only,  but  to  Richard  Owings  and  Isaac 
Paul,  as  joint  tenants  in  fee;  and  Paul,  by  right  of  survivor- 
ship, became,  at  law,  the  sole  owner  in  fee  of  the  land  covered 
by  the  deed  from  Odle,  and,  at  law,  so  continued,  notwith- 
standing the  unregistered  contracts  which  had,  from  time  to 
time,  been  entered  into  between  him  and  Richard  Owings. 
It  is  apparent,  therefore,  that  James  Owings,  apart  from  the 
title  claimed  by  him  from  long  continued  possession  and  the 
statute  of  limitations,  haS;  at  law,  in  the  adjoining  lands,  no 
title.  Under  the  contract  with  James  Owings,  the  defendants, 
upon  performance  on  their  part,  had  a  right  to  demand,  and 
were  not  bound  to  accept  any  thing  short  of  an  unincumbered 
legal  estate  in  fee.  If  authorities  be  requisite  for  such  a  pro* 
position,  they  may  be  found  in  2  Sug,  Vend.,  139,  where  it  is 
said,  ''if  the  contract  is  general,  it  amounts  to  an  undertaking 
for  the  conveyance  of  a  legal  estate;  and  if  the  seller  hare  no 
more  than  an  equitable  one,  the  contract  is  not  binding  upon 
the  purchaser  at  law,  nor,  as  we  have  seen,  in  equity,  if  tbe  sel- 
ler cannot  procure  the  legal  title:"  and  in  the  opinion  of  Cyiief 
Justice  Mars/iall,  in  Gameit,  Sfc,  vs.  Mason,  et  al.,  1  Call, 
368,  who  says:  ''Both  on  principle  and  authority,  I  think  it 
very  clear,  that  a  specific  performance  will  not  be  decreed  on 
the  application  of  the  vendor,  unless  his  ability  to  make  such 
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a  tide,  as  he  has  agreed  to  make,  be  unquestionable."  '*  He 
had  a  right  to  expect  an  unincumbered  estate  in  fee-simple 
would  be  conveyed  to  him."  The  proviso  in  the  quotation 
from  Sug,  Vend.y  **  if  the  seller  cannot  procure  the  legal  title," 
can  be  of  no  avail  to  the  plaintiff.  The  case  before  us,  is  not 
that  of  a  vendee  going  into  a  court  of  equity  to  be  discharged 
from  the  obligation  of  performing  his  contract,  on  the  ground 
that  the  vendor  has  but  an  equitable  title,  where  the  court  will 
withhold  the  relief  sought,  until  the  vendor  has  an  opportunity 
of  proceeding  in  chancery  to  convert  his  equitable  into  a  legal 
title.  But  it  is  the  case  of  a  vendor,  who,  (as  is  assumed,)  has 
gone  into  equity,  to  render  his  title  perfect  at  law,  has  failed  to 
do  so,  and  dismissed  his  proceedings  for  that  purpose,  and  turns 
round  and  files  his  bill  in  chancery  to  coerce  the  specific  per- 
formance of  his  contract,  and  to  compel  the  vendees  to  accept 
his  title  in  its  then  condition. 

In  behalf  of  the  plaintiff  it  is  alleged,  that  the  possession 
held  by  him  and  those  under  whom  he  claims,  since  the  con- 
•  tract,  in  April,  1818,  between  Richard  Owings  and  Isaac 
Pavly  vests  in  the  plaintiff  a  clear  and  unquestionable  legal 
title,  which  the  defendants  are  bound  to  accept.  In  1  Hop- 
kins Ch,  R\j  436,  Seymour  vs.  De  Lancey,  et  al.y  on  a  bill 
filed  for  the  specific  performance  of  a  contract  for  the  sale  of 
land,  it  was  held,  that  a  <Uide  by  adverse  possession  for  twenty- 
five  years  would  be  sufiicient,  if  established,  to  preclude  all 
other  questions."  In  2  Stig.  Vend.y  125,  we  find  it  stated, 
that  ^<  in  a  case  where  a  close  called  the  <  Oroylcj^  had  always 
been  known  by  that  name,  and  had  been  possessed  by  the 
seller  and  his  ancestors  as  part  of  the  estate  sold,  but  no  mention 
was  made  of  it  in  the  deeds  by  name,  and  all  the  other  lands 
were  particularly  described,  the  court  considered  the  evidence 
of  title  to  be  merely  that  of  long  possession,  and  held  that  the 
purchaser  was  not  bound  to  accept  the  title."  And  the  case 
of  Bamwcdl  vs.  Harris,  1  Taunt.  ^  430,  sustains  the  princi- 
ple, that  a  purchaser  is  not  bound  to  accept  a  title,  dependent 
for  its  establishment  on  oral  testimony,  resting  in  the  pecuhar 
knowledge  of  a  single  witness.     Without  attempting  to  recon- 
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cile  these  aulhorities^  apparently  somewhat  in  conflict;  or  con- 
tending, tiiat  no  case  can  arise  in  which  a  vendee  would  be 
required  to  accept  a  vendor's  title,  resting  entirely  for  its  sus- 
tentation  on  his  adverse,  uninterrupted  and  notorious  possession 
for  upwards  of  twenty  years,  this  court  will  content  itself  in 
saying,  that  the  plaintiflT  in  this  cause  has  not  shewn  himself 
BO  entitled  to  the  lands  sold,  as  to  authorise  a  court  of  equity 
to  decree  the  specific  perfomnance  of  the  contract,  and  to  coerce 
the  defendants  to  accept  the  title  of  the  vendor  in  the  condition 
in  which  it  is  offered. 

The  facts  upon  which  the  appellant  asserts  the  sufficiency 
of  his  legal  title,  are  the  following  paper,  and  the  evidence  of 
the  subscribing  witnesses  thereto,  and  the  evidence  of  subse- 
quent continuous  possession.  The  paper  is  in  the  following 
terras : 

*^4prtf20/A,  1818. 

I  this  day  have  agreed  to  take!  $5,000  for  my  right  and  inter- 
est for  Guilford  Mills^  which  is  now  bound  by  a  judgment 
held  by  Mr.  Richard  Owintrs,  and  under  execution  for  the 
same,  and  all  the  equitable  right,  title  and  interest  I  have  in 
the  land  adjoining,  which  shall  be  clear  of  dower. 

Ibaac  Paul." 

<^  Samuel  Brovm,  Jr.,  Basil  Owivgs.^^ 

This  paper  of  itself,  if  capable  of  perpetual  preservation, 
cannot  be  regarded,  either  at  law  or  in  equity,  as  transferring 
any  title  to  the  property  mentioned  therein  to  Richard  Owinga 
or  any  body  else;  it  is  nothing  more  than  the  written  declara* 
tion  of  Isaac  Paul,  that  he  had  on  that  day  agreed  to  take  for 
it  the  sum  of  money  he  named.  But  that  Richard  Owings, 
or  any  other  person,  was  in  treaty  for  its  purchase,  or  bad 
agreed  to  become  its  purchaser,  is  a  fact  of  which  the  paper, 
per  se,  furnishes  no  evidence.  The  paper  alone,  as  a  contract, 
has  no  operation,  and  its  character,  as  such,  is  only  shewn  by 
the  testimony  of  the  two  subscribing  witnesses,  who  proved 
that  it  was  intended  as  an  agreement  of  sale  between  Igaac 
Paul  and  Richard  Owings;  and  that  the  $6,000  were  to  be 
credited  on  judgments  of  Richard  Oioings  against  Isaac  Paul, 
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under  which  the  property  was  taken  in  execution  and  about  to 
be  sold ;  that  the  credit  was  forthwith  given  accordingly,  and 
the  possession  of  the  property,  with  the  key  of  the  mills,  was 
delivered  to  Richard  Owings  by  Pauly  before  the  9th  of  May> 
1818.  That  Richard  OwingSy  and  those  claiming  under 
him,  had  ever  since  been  in  possession,  was  proved  as  well  by 
the  attesting  as  olher  witnesses.  Upon  this  statement  of  facts> 
it  is  contended  on  the  part  of  the  plaintiff,  that  under  the  afore- 
going agreement,  from  the  time  of  the  delivery  of  possession 
by  Pauly  in  May,  1818,  till  the  month  of  June,  1845,  the  pos- 
session of  the  plaintiff,  and  those  under  whom  he  claims,  was 
known  to  Paul^  was  held  adversely,  and  must  be  deemed  suffi- 
cient evidence  to  prevent  the  successful  )>rosecution  of  any  pro- 
ceedings, either  at  law  or  in  equity,  which  those  claiming 
under  Isaac  Paul  might  hereafter  institute  for  the  recovery  of 
the  property  in  question,  or  any  portion  of  it.  If  all  the  facts 
detailed  in  the  testimony  of  the  subscribing  witnesses,  in  rela- 
tion to  the  agreement  of  April,  1818,  between  Paul  and  Rich^ 
ard  Owings,  were,  like  the  possession,  nxitters  of  notoriety, 
resting  in  the  knowledge  of  the  neighborhood  in  which  they 
transpired,  so  as  to  be  readily  susceptible  of  proof,  in  the  event 
of  future  litigation  between  the  heire  of  Paul  and  these  defend* 
ants,  the  present  appeal,  to  the  discretion  of  the  court  of  chan- 
cery, would  be  far  stronger  than  it  is  in  the  attitude  in  which 
it  is  now  presented.  But  such  is  not  the  character  of  the  testi- 
mony now  relied  on.  The  material  and  most  important  facts 
to  which  the  subscribing  witnesses  have  testified,  and  which 
are  mainly  relied  on  by  the  plaintiff,  appear  to  rest  exclusively 
in  their  individual  knowledge.  With  their  decease,  (and  one 
of  them  it  is  said  no  longer  exists,)  all  means  of  establishing 
the  important  facts  to  which  they  deposed  are  lost.  Looking 
to  the  precarious  duration  of  the  proof  on  which  the  title  of  the 
plaintiff  depends,  to  the  fact  that*  he  filed  a  bill  in  chancery 
ligainst  the  heirs  of  Paul,  to  procure  from  them  a  conveyance 
by  which  his  title  at  law  was  to  be  perfected,  and  afterwards 
dismissed  it;  and  to  the  additional  fact,  that  on  the  records  of 
the  court  in  which  the  judgments  against  Paul  were  rendered, 
45        V.8 
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no  entry  of  the  credit  of  $5,000  has  been  made,  could  a  court 
of  equity,  having  a  due  regard  to  )he  claims  that  might  arise 
from  the  heirs  of  PatJy  upon  the  death  of  the  remaining  aUest- 
ing  witness,  compel  the  defendants  to  accept  a  title,  the  con- 
tinuance of  which  is  so  contingent  and  uncertain?  We  think 
not. 

It  has  been  insisted  by  the  defendants,  that  they  cannot  be 
required  to  receive  the  title  proffered  them  by  the  plaintiff,  be- 
cause there  is  a  suit  now  pending  against  him  in  the  court  of 
chancery,  (commenced  since  the  bill  now  before  us  was  filed,) 
by  one  Zacliariah  PovUotiy  for  the  recovery  of  the  property, 
the  subject  of  controversy  in  this  case,  in  which  he  alleged, 
that  on  the  9th  of  May,  1818,  he  purchased  the  same  of  Rich- 
ard OwingSy  and  gave  his  eleven  promissory  notes,  each  for 
the  sum  of  $1,000,  was  immediately  put  into  possession  thereof 
by  Richard  Otoings,  who  gave  a  bond  of  conveyance  therefor; 
and  that  he  continued  in  the  full  possession  and  enjoyment  of 
his  purchase  until  the  year  1830,  when  he  was  wrongfully  dis- 
possessed, by  a  fraudulent  combination  between  the  plaintiff 
and  Richard  Igkhari,  the  sheriff  of  Anne  Arundel  county, 
they  pretending  that  there  bad  been  a  sale  of  the  property  to 
the  plaintiff,  under  one  or  more  writs  of  ^eri  facias ,  upon 
judgments  against  PouUony  at  the  suit  of  Samuel  and  James 
OwingSy  executors  of  Richard  Owings.  The  answer  of 
James  Owings  swore  away  all  the  equity  of  the  bill,  and  the 
answer  is  abundantly  sustained  by  the  testimony  before  us. 
In  addition  to  the  exhibition  of  the  sheriff^s  deed,  the  judg- 
ments and  executions  under  which  the  property  was  sold,  the 
oral  testimony  most  satisfactorily  shews,  that  the  property  was 
sold  by  the  sheriff,  at  a  bonajidey  public  and  fair  sale,  at  which 
PovUon  was  present,  made  no  objection  to  it,  and  soon  after, 
voluntarily,  gave  full  possession  to  Jam^s  Otoings,  which  he 
and  (hose  claiming  under  him,  have  ever  since  uninterruptedly 
held.  The  question  thence  arises,  is  the  pendency  of  this  suit, 
under  such  circumstances,  a  sufficient  ground  for  the  refusal  of 
a  court  of  equity  to  compel  the  defendants  to  execute  their  con- 
tract?   Wc  do  not  so  regard  it.    If  it  were  so^  it  would  estab- 
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lish  a  most  unjust  and  inconvenient  principle,  by  which  an 
unscrupulous  vendee  might  always  evade  the  perfonuance  of 
his  contract^  by  inducing  a  factitious  claimant  to  institute  pro- 
ceedings against  the  vendor,  at  law  or  in  equity,  for  the  recov- 
ery of  the  property  sold,  or  to  establish  some  pretended  lien 
upon  it,  after  the  vendor  had  filed  his  bill  for  the  specific  exe- 
cution of  the  contract.  That  the  mere  commencement  of  a 
suit,  for  the  recovery  of  the  whole  or  a  part  of  the  land  sold, 
after  the  filing  of  a  bill  for  the  specific  execution  of  the  contract 
of  sale^  is  not,  of  itself,  sufficient  to  prevent  the  vendees  being 
decreed  to  accept  the  title;  provided  it  appears  to  the  satisfac- 
tion of  the  court,  that  the  suit  so  commenced  cannot  be  suc- 
cessfully prosecuted.  See  the  case  of  OsbcUdiston  vs.  Askew, 
1  Russell,  160.  In  2  Sug.  Vend.,  124,  it  is  stated,  that  *Mt 
is  not  a  conclusive  objection  to  a  title,  that  a  third  party  has 
filed  a  bill  against  the  seller,  claiming  a  right  to  the  estate,  but 
the  nature  of  the  adverse  claim  will  be  examined  into."  If 
this  be  done,  the  claim  asserted  by  Poulion  in  his  bill  in  chan- 
cery, under  the  circumstances  disclosed  in  the  record  before  us, 
furnishes  no  ground  against  decreeing  a  specific  performance 
of  the  contract  sought  to  be  enforced  against  the  defendants. 
It  being  manifest,  that  PauUon^s  entire  interest  in  the  property 
in  dispute,  was  legally  sold  and  conveyed  to  the  plaintiff. 

The  purchase  made  by  James  Ourings  of  the  sheriff  of 
Anne  Arundel  county,  who  sold  Zackaria/i  Poulton^s  interest 
in  the  Cruilford  Mills  and  the  adjoining  lands,  under  two  writs 
of  fieri  facias  y  issued  on  judgments  obtained  against  him  by 
the  executors  of  Richard  Ounngs,  being  the  only  title  which 
the  plaintiff  professes  to  possess,  or  to  be  able  to  give  to  the  de- 
fendants^ we  are  necessarily  led  to  the  inquiry  as  to  the  nature 
and  character  of  that  title.  The  executors  having  issued  exe- 
cutions against  Zachariah  PouUon,  the  only  power  thereby 
communicated  to  the  sheriff,  or  which  he  could  exercise  under 
them,  in  reference  to  the  property  in  question,  was  to  seize 
and  sell  the  interest  and  estate  of  PauUon  therein.  What  was 
that  interest?  An  equitable  title  derived  from  Richard  Ow- 
ings,  under  a  bond  of  conveyance,  and  payment  of  part  of  the 
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purchase  money.  The  legal  title  he  could  not  have  bought, 
because  Poulton  never  possessed  it,  and^  consequently,  he  could 
not  derive  it  from  any  deed  which  the  sheriff  had  authority  to 
execute.  And  tiie  equitable  title,  thus  purchased  by  the  plain- 
tiff, was  held  by  him,  subject  to  an  unquestionable  lien  for  the 
balance  of  the  purchase  money  due  by  PovUon  to  the  executors 
of  Richard  Owings.  Conceding,  then,  that  iRichard  Otvings 
was  possessed  of  a  legal  estate  in  the  property  sold  to  Poulton, 
at  the  time  of  the  sale,  which  is  the  most  favorable  assumption 
that  can  be  made  for  the  plaintiff,  bis  title  being  purely  equita- 
ble, the  defendants  were  not  bound  to  accept  it,  and,  a  fortiori  f 
were  they  not  bound  to  receive  it^  until  disencumbered  of  such 
a  lien  as  that  which  attached  to  rt.  Had  they  accepted  it, 
and,  to  obtain  a  legal  title,  had  filed  a  bill  in  chancery  against 
the  heirs  of  Richard  Owings j  the  chancellor  would  not  have 
recognised  them  as  having  any  standing  before  bim,  but  upon 
their  paying  or  offering  to  pay  the  balance  of  the  purchase 
money  due  by  Poulton. 

But  the  defendants  could  not  be  compelled  specifically  to 
perform  the  contract  on  another  ground.  The  contract  not 
having  been  reduced  to  writing,  and  the  statute  of  fmuds  being 
relied  on  in  the  answer,  as  a  bar  to  the  relief  sought  by  the 
bill,  it  was  the  incumbent  duty  of  the  plaintiff,  before  he  could 
obtain  a  decree  for  specific  execution,  to  prove  the  act  of  part 
performance  charged  in  the  bill,  it  bdng  the  only  means  by 
which  the  bar  of  the  statute  could  be  evaded.  This  act  of  part 
performance,  viz. :  the  entering  by  the  defendants  into  posses- 
sion, under  the  contract  of  the  premises  purchased,  the  plaintiff 
having  wholly  failed  to  prove,  even  if  his  title  were  free  from 
all  exceptions,  to  a  decree  for  a  specific  execution  of  the  con- 
tract, he  has  not  shown  himself  entitled. 

The  only  remaining  reason  assigned  for  the  reversal  of  the 
decree  of  the  chancellor,  is,  that  it  did  not  award  to  the  plaintiff 
the  rent  to  which,  by  the  proof,  he  has  shown  himself  to  be 
entitled.  In  not  decreeing  such  an  allowance  the  chancellor 
did  not  eiT,  because  the  subsidiary  contract,  which  warranted 
the  allowance;  was  not  averred  in  the  bilL    It  is  tiue^  as  con- 
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tended  for  in  the  argument  for  the  appellees,  that  in  an  action 
at  law^  the  rent  might  be  sued  for  and  recovered,  and  that  for 
that  reason  the  plaintiff  snflers  no  loss  by  its  non-allowance  by 
the  chancellor.  But  the  institution  of  such  suit  now  by  the 
plaintiff^  would  be  a  fruitless  experiment,  the  statute  of  limita- 
tions being  a  flat  bar  to  such  an  action.  As  the  rent  in  ques- 
tion is  justly  due  to  the  plaintiff,  and  might  have  been  decreed 
to  him,  had  the  appropriate  averments  and  prayer  been  inserted 
in  the  bill,  this  court,  believing  that  justice  will  not  be  attained, 
either  by  an  affirmance  or  reversal  of  the  decree  of  the  chan- 
cellor, will  sign  an  order  remanding  this  case  to  the  court  of 
chancery,  pursuant  to  the  6th  sec.  of  the  act  of  1832,  ch.  302, 
that  tlie  plaintiff,  by  an  amendment  of  his  pleadings,  may  place 
himself  in  a  situation  to  obtain  the  relief  indicated  in  the  afore- 
going opinion,  and  that  such  further  proceedings  may  be  had 
therein  as  the  nature  of  the  case  may  require. 

CAUSE  REMANDED 

UNDER  ACT  OP  1832. 


Thomas  S.  IIays,  Amos  Hollis,  and  Mary  Herbert,  vs. 
Francis  Hollis,  by  her  next  friend,  James  A.  Sut- 
ton.— December  y  1849. 

Reliofwill  be  granted  against  a  deed  where  oppression  or  impoBition  has  been 
practised  in  obtaining  it ;  and  gross  inadequacy  of  price  is  one  of  the  evi- 
dences of  sach  imposition  or  oppression. 

Where  one  person  advances  the  purchase  money  for  land,  and  a  deed  is  taken 
in  the  name  of  another,  a  resulting  trust  is  created  by  operation  of  law,  in 
favor  of  the  party  advancing  the  purchase  money,  and  parol  proof  may  be 
used  to  prove  these  facts,  which,  when  established,  take  the  case  out  of  the 
statute  of  frauds. 

No  such  resulting  trust  will  arise  where  a  settlement  or  donation  is  deliber- 
ately designed  by  a  party  competent  to  make  it. 

Payment  or  advance  of  the  purchase  money  by  the  party  claiming  the  trusty 
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before  or  at  the  time  of  the  parchase,  is  indispensable  to  the  creation  of 
such  a  trust. 

In  this  case  relief  was  refused,  because  the  testimony  did  not  make  out  a  case 
within  the  abore  principles  of  law. 

The  rule  of  law  which  denies  to  a  party  claiming  under  a  dee<l,  the  priTilege 
of  sustaininsr  it  by  any  other  consideration  than  that  mentioned  in  it,  does  not 
allow  a  grantor  or  donor  to  destroy  his  own  deed,  by  showing  a  considera. 
tion  different  from  the  one  expressed  on  its  face. 

Cases  may  occur  where  it  may  be  indicative  to  a  greater  or  less  extent  of 
fraud,  imposition,  or  imbecility,  but  a  smaller  or  different  consideration  can 
never,  of  itself,  avail  a  grantor  or  donor,  of  competent  intellect,  to  avoid 
his  solemn  deed,  executed  with  full  knowledge  and  free  consent. 

Appeal  from  the  Court  of  Chancery. 

The  original  bill  in  this  cause  was  filed  on  the  equity  side  of 
Harford  county  court,  on  the  21st  of  May,  1840,  by  the  ap- 
pellee against  the  appellants.  Hays  and  HoUis,  praying,  upon 
the  grounds  therein  stated,  that  one  of  then)  (Hays,)  might  be 
declared  to  hold  certain  property  which  had  been  conveyed  to 
him  by  the  complainant  and  her  husband,  Anios  HoUis,  the 
other  defendant,  in  trust  for  her  separate  use,  or  that  a  new 
trustee  should  be  appointed  for  that  purpose,  to  whom  the  said 
Hays  should  be  required  to  execute  a  conveyance  of  the  pro- 
perty, and  for  general  relief. 

The  bill,  and  supplemental  bill,  which  latter  was  filed  in 
May,  1843,  allege,  in  substance,  that  the  complainant  was, 
upon  her  marriage,  seized,  in  her  own  right,  in  fee,  of  a  parcel 
of  land  containing  about  one  hundred  acres,  and  worth  upwards 
of  $2,000.  That  her  husband,  from  whom  she  separated  some 
time  after  the  marriage,  was  a  man  of  intemperate  and  prodigal 
habits,  and  that  his  interest  in  said  land,  whatever  it  was,  ac- 
quired by  the  marriage,  after  being  repeatedly  taken  in  execu- 
tion, was  finally  purchased,  at  a  constable's  sale,  by  a  certain 
Thomas  Hendon,  That  being  destitute  of  any  other  property, 
and  having  no  other  home  bur  this,  she  procured  from  a  friend 
the  money  to  re-purchase  it  from  Hendon,  and  supposing  that, 
to  secure  it  from  the  consequences  of  her  husband's  extrava- 
gance, the  conveyance  must  be  made  to  some  third  person,  the 
said  Hendon,  and  herself,  and  her  husband,  by  their  deeds, 
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dated  respeclively  on  ihe  3rd  and  the  12th  of  September,  1836, 
conveyed  the  property  to  the  defendant,  HaySy  under  the  ex- 
press understanding  and  agreement,  that  it  should  be  held  by 
hire,  in  trust,  for  the  separate  use  of  the  complainant,  and  sub- 
ject to  her  control.  That  no  consideration  was  paid  by  Hays 
for  the  land,  which  was  conveyed  to  him  as  the  friend  of  the 
complainant,  and  for  the  purpose  aforesaid.  That  the  deed 
from  the  complainant  and  her  husband  to  HaySy  though  abso- 
lute upon  its  face,  was  intended  to  be  in  trust  for  her,  and  that 
it  was  procured  by  fraud  and  imposition  upon  her  credulity  and 
ignorance,  and  that  Hays  now  fraudulently  denies  that  com- 
plainant has  any  interest  in  the  property,  claiming  to  hold  the 
same  as  his  own,  absolutely.  That  when  the  complainant 
executed  the  deed,  which  she  never  read,  she  supposed  it  to  be 
in  proper  form  to  accomplish  the  object  contemplated  by  her, 
relying  entirely  upon  the  representations  of  Hays,  &c. 

The  answer  of  Hays  admits  that  the  complainant  was  seized 
of  the  land  as  stated,  and  that  the  husband,  an  intemperate 
and  improvident  man,  has,  for  several  years,  been  living  sepa- 
rate and  apart  from  her.  That  her  husband's  interest,  acquired 
by  the  marriage,  was  levied  on  by  his  creditors,  and  sold  to 
^6n€fon,  as  stated,  and  that  conveyances  at  the  periods  men- 
tioned, were  made  to  him,  the  defendant,  by  Hendon  and  his 
wife, and  the  complainant  and  her  husband.  The  trust,  bow- 
ever,  as  charged,  is  denied  in  positive  terms,  and  the  answer 
then  proceeds  to  state,  that  the  complainant  has  no  children, 
and  bis,  the  defendant's  wife,  is  her  niece,  being  the  daughter 
of  a  sister.  That  Hendon  being  in  possession  of  the  property 
under  his  purchase,  had,  for  several  years,  permitted  the  com- 
plainant to  occupy  a  part  of  the  dwelling  house  thereon,  but  in 
the  year  1836,  he  became  disposed  to  sell  his  interest,  and  had 
agreed  with  some  one  for  the  purchase  thereof.  That  com- 
plainant then  sent  for  him,  the  defendant,  and  stating  that  her 
health  was  feeble,  and  that  she  did  not  expect  to  survive  her 
husband,  proposed  to  him,  if  he  would  purchase  the  tide  of 
Hendon,  and  would  procure  her  husband  to  join  in  the  con- 
veyance^ she  would  convey  to  the  defendant  her  residuary  in- 


Digitized  by 


Google 


360  CASES  IN  THE  COURT  OF  APPEALS 

Hays,  et  ah,  v$.  HoIIis.— 1849. 

terest  in  the  laod^  it  having  always  been  her  intention  to  give 
to  the  defendant's  wife  whatever  property  she  might  have,  and 
that  not  only  was  there  a  total  silence  in  regard  to  a  trust,  but 
that  nothing  was  ever  said  or  alluded  to  upon  the  subject  of  any 
obligation  on  the  part  of  defendant,  to  provide  for  the  support^ 
or  to  permit  the  complainant  to  occupy  a  part  of  the  dwelling 
house,  as  Hendo7i  had  done,  though  it  is  probable  she  may  have 
believed  that  he  would  do  so.  That  the  defendant  hesitated 
about  making  the  purchase  of  Hendon,  and  only  agreed  to  do 
so  upon  the  assurance  that  the  complainant  would  join  with  her 
husband  in  a  conveyance  to  him  to  perfect  his  title,  and  ihe 
answer  avers,  that  this  purchase  was  the  consideration  for  the 
deed  from  the  complainant  and  her  husband  to  him.  The 
answer  denies  that  the  purchase  money  mentioned  in  the  deed 
from  Hendon  and  wife,  was  paid  or  furnished  by  the  complain- 
ant, and  states  that  it  was  borrowed  from  a  Mrs.  Herbert,  on  a 
mortgage  of  the  land,  and  upon  his,  the  defendant's,  bill  obli- 
gatory. That  besides  the  purchase  by  Hendon  of  the  estate  of 
the  husband  in  the  land,  he,  Hendon,  held  a  bill  of  sale  of  the 
personal  property,  and  that  he,  the  defendant,  bought  oi  Hen- 
don this  personal  property,  as  well  as  the  land,  giving  for  the 
land  $100,  and  for  the  personal  property  between  $50  and  $60, 
the  sum  of  $150  being  paid  with  the  money  borrowed  from 
Mrs,  Herbert,  and  the  small  balance  out  of  his  own  pocket. 
The  answer  admits,  that  the  money  consideration  mentioned  in 
the  deed  from  the  complainant  and  her  husband  to  him,  was 
not  paid.  The  defendant  avers,  that  the  deed  was  read  to  the 
complainant  before  she  executed  it,  prior  to  which  she  had  it 
in  her  possession  about  ten  days,  and  pleads  the  statute  of 
frauds. 

The  consideration  mentioned  in  the  deed  from  the  complain- 
ant and  her  husband,  to  the  defendant.  Hays,  is  $100,  and  that 
from  Hendon  and  wife,  $150. 

A  great  number  of  witnesses  were  examined,  by  whose  de- 
positions the  following  facts  were,  in  the  opinion  of  the  chan- 
cellor, established: 
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1st.  That  the  money  with  which  Hendon  was  paid  for  tke 
purchase  of  the  interest  of  the  complainant's  hudband^  in  the 
land  purchased  by  him  at  the  constable's  sale,  was  procured 
upon  a  mortgage  of  the  fee  simple  interest  in  the  property,  and 
that  this  fee  simjrfe  interest  was  conveyed  to  the  defendant^ 
Haysy  by  the  complainant  and  her  hmband^  to  enable  him  to 
make  such  mortgage. 

2nd.  That  the  defendant,  Hays^  at  the  time  the  negotiation 
was  on  foot,  said,  that  it  was  for  the  '^use  or  the  good  of  the 
complainant." 

3rd.  That  the  land  was  worth  from  $1 ,500  to  $2,000,  and 
that  defendant  paid  but  $100  for  it,  being  part  of  the  $150 
which  was  procured  npon  the  mortgage,  as  aforesaid,  the  other 
$50  being  paid  for  some  articles  of  personal  property. 

4th.  That  complainant  executed  the  deed  to  the  defendant 
freely  and  willingly,  and  expressed  herself  entirely  satisfied  with 
it,  immediately  aAer  its  execution,  at  which  period  nothing  was 
said  about  a  trust. 

5th.  That  the  complainant  is  an  aged  woman,  and  has  no 
property  but  that  which  is  in  controversy  in  this  cause,  and  Jias 
not  much  acquaintance  with  business  transactions. 

The  cause  having  been  removed  to  the  court  of  chancery, 
the  chancellor  (Johnson,)  on  the  16th  of  February,  1847, 
passed  an  order  directing  the  cause  to  stand  over,  in  order  to 
make  Mrs.  Herbert ,  to  whom  Bays  had  mortgaged  the  pro- 
perty, a  party  to  the  suit.  Accompanying  this  order,  be  de- 
livered nn  opinion  favorable  to  the  rights  of  the  complainant  to 
the  relief  asked  in  the  bill,  which  is  reported  in  1  Md.  Ok. 
Decisions^  79. 

The  required  amendment  having  been  made,  Mrs.  Herbert^ 
in  her  answer,  states  that  she  made  the  loan  to  secure  which 
said  mortgage  was  executed  ^^  for  the  use  and  benefit  of  the 
complainant,  and  upon  her  earnest  solicitation  to  save  hei*  pro- 
perty, which  was  about  to  be  sold  for  the  claims  of  Hendon;^* 
that  respondent  required,  for  her  security, a  moilgagc  upon  the 
entire  fee  simple  title,  and  ns  she  undei*stood,  both  from  the  com- 
46        V.8 
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plainant  and  said  HaySy  the  latter  was  acting  mefely  as  the 
friend  in  the  transaction. 

Additional  testimony  was  taken^  which  is  sufficiently  stated 
in  the  opinion  of  this  courts  and  the  cause  being  again  sub- 
mitted^ the  chancellor^  on  the  30th  of  October,  1847>  passed 
a  decree  requiring  Hays  to  convey  the  property  to  a  new  trus- 
tee, to  be  held  for  the  sole  and  separate  use  of  the  complainant, 
subject  to  the  mortgage  debt  due  Mrs.  Herbert^  and  to  account 
for  the  rents  and  profits  subject  to  such  allowances  as  he  might 
prove  himself  entitled  to,  and  from  this  decree  the  defendants 
appealed. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Spence,  Martin,  Magruder,  and  Frick,  J. 

Otho  Scott,  for  the  appellants,  relied  upon  the  following 
points: 

1st.  There  was  no  fraud  in  the  execution  of  the  deeds  to 
HaySy  they  were  just  such  instruments  as  the  parties  intended 
th^  should  be. 

2nd.  There  was  no  resulting  trust  to  Mrs,  HoUis.  Upon 
the  facts  of  the  case,  no  such  trust  could  arise,  she  neither  paid 
the  purchase  money,  nor  was  it  intended  she  should  have  the 
legal  estate. 

3rd.  There  was  no  conventional  trust  for  the  benefit  of  Mrs. 
HoUisy  and  if  there  were  such  a  parol  agreement,  it  is  void  un- 
der the  statute  of  frauds. 

4th.  There  was  no  such  inadequacy  of  price  as  would  in- 
validate the  deeds.  The  interest  of  Mrs.  HoUis  was  not  avail- 
able to  her,  she  could  not  sell  or  devise  it,  without  the  consent 
of  her  husband,  and  would  derive  no  benefit  from  it  till  his 
death. 

5th.  There  was  no  imposition  practised  upon  her,  she  only 
conveyed  what  would  have  passed,  by  her  death,  to  the  wives 
of  Hendon  and  Hays.  Hendon  she  had  quarrelled  with,  and 
she  wanted  his  wife  excluded,  Hays  she  could  safely  rely  on 
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for  support^  from  the  relation  of  his  wife  to  her^  and  she  desired 
that  be  should  have  the  properly. 

H.  W.  Abcher>  and  J.  J.  Archer^  for  the  appellee,  in- 
sisted: 

1st.  That  the  transaction  on  the  part  of  the  appellant,  Hays, 
was  fraudulent. 

2nd.  That  the  price  paid  by  the  appellant,  is  grossly  in- 
adequate, that  a  court  of  equity  will  relieve  against  the  deeds, 
as  against  conscience,  unreasonable  and  oppressive. 

3rd.  That  there  is  a  resulting  trust  in  favor  of  the  appellee, 
under  both  deeds,  to  appellant,  Hays. 

4th.  That  the  statute  of  frauds  is  no  bar  to  the  relief  sought 
by  the  appellee. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  propositions  of  law,  on  which  the  appellee  relies  to  sus- 
tain the  decree  in  this  case,  may  all  be  conceded,  to  wit:  that 
a  fraudulent  deed  can  convey  no  title  to  the  grantee;  that  re- 
lief will  be  given  where  oppression  or  imposition  have  been 
practiced,  and  that  gross  inadequacy  of  the  price  paid,  is  one 
of  the  evidences  of  such  oppression  or  imposition;  that  where 
one  person  advances  the  purchase  money  for  land,  and  a  deed 
b  taken  in  the  name  of  another,  a  resulting  trust  is  created  by 
operation  of  law,  in  favor  of  the  party  advancing  the  purchase 
money,  and  that  parol  testimony  may  be  resorted  to,  for  the 
purpose  of  proving  these  facts,  which,  when  established,  take 
the  case  out  of  the  statute  of  frauds.  The  material  inquiry, 
then,  is,  has  the  testimony  established  such  a  state  of  case  as 
these  principles  of  law  embrace? 

Upon  the  bill  and  answer,  alone,  there  can  be  no  ground  on 
which  the  complainant  below,  the  appellee  here,  can  claim  re- 
lief. The  agreement  by  Hays  (the  defendant  below,)  to  pur- 
chase the  property,  as  the  friend  of  the  complainant,  and  for 
her  use,  as  alleged  in  the  bill,  is  most  positively  denied.  The 
bill  avers,  that  complainant  induced  Hetidon  to  sell  his  interest 
to  Haysy  for  her  advantage  and  use.     The  answer  asserts,  that 
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Hendcn  was  about  to  sell  to  a  stranger,  wbeD  be  was  urged  by 
complaiaant  to  interpose,  not  to  purchase  for  her,  but  for  hun- 
self ;  and  in  regaid  to  the  allegation,  that  Bays  volunteered  his 
agency  in  originating  and  arranging  the  conveyance  from  Hen- 
dotty  the  answer  asserts,  and  the  proof  is  clear,  that  Hays  re- 
luctantly engaged  in  the  transaction. 

The  material  charges  in  the  original  and  supplemeacal  bills, 
without  stopping  to  notice  apparent  inconsisteBcies,  are,  that 
the  conveyances  to  jEibyy  were  made  ^^  upon  the  express  under- 
standing and  agreement,  pre vioudy  entered  into  between  them, 
that  Hays  would  held  die  lands^  and  all  the  title  and  interest 
conveyed,  in  trust  for  her  sole  and  separate  use,  aAd  would  pay 
lo  her  the  rents  and  profits  as  they  accrued,  and  would  after- 
wards execute  a  proper  instrument  declaratory  of  the  trust,  off 
would  re-convey  it  to  her  in  such  manner  as  to  secure  U  to  her 
and  her  heirs,  exclusive  of  her  husband."  That  this  was  done 
in  consequence  of  the  suggestion  by  Hays,  that  it  was  neces- 
sary to  avoid  the  waste  of  her  property  by  her  husband;  that 
^'  it  was  perfectly  understood  between  them,  he  was  to  hold  the 
property  as  trustee,  and  subject  to  her  exclusive  direction  and 
control. '^ 

The  supplemental  bill  allies,  that  the  complainant  suppos- 
ing that,  to  secure  the  land  from  her  husband's  liabilities,  it 
was  necessary  the  legal  title  should  be  conveyed  to  some  other 
person,  ffencbn,  and  her  husband, and  herself, made  the  deeds 
to  Haysy  to  be  held  for  her  sole  and  separate  use,  and  subject 
to  her  disposal;  ^^  that  she  designed  and  intended  her  deed  to 
have  the  operation  and  effect  of  a  deed  of  trusty"  and  a  fraud 
is  chaiged  for  causing  the  deed  to  be  prepared  as  an  absolute 
deed,  without  a  trust.  To  these  charges  the  defendant  was 
called  upon  to  answer,  and  be  hog  denied  them  all  in  the  roost 
peremptory  terms. 

He  says,  that  the  interest  of  her  husband  in  her  land,  had 
been  sold,  as  also  all  his  personal  property,  and  was  then  in 
possession  of  HendoHy  who  had  permitted  her  to  occupy  a  room 
in  the  house,  Henchn^s  wife  and  Hays^  wife  being  her  nieces, 
and  nearest  of  kin ;  that,  after  the  property  was  sold,  she  and  her 
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huabaiid  bad  separated;  that  Hettdon  iDtending  to  remove,  was 
about  to  sell  the  land  and  bouse  to  a  stranger,  and  in  this  state 
of  things  the  complainant  applied  to  bim,  and  more  tlian  once 
uiged  him  to  purchase  the  property  of  Hendon^  assuring  him 
she  did  not  expect  to  out  live  ber  husband,  as  her  health  was 
feeble,  and  that  she  always  bad  intended  to  give  ber  property 
to  tbe  wife  of  Hays,  and  if  be  would  purchase  Hendon^s  in- 
terest, and  procure  her  husband  to  join  with  ber  in  a  deed,  she 
would  convey  ber  reversionary  interest  to  him.  Now  it  must 
depend  upon  the  pro<^s  in  the  cause,  which  of  these  conflicting 
statements  we  are  to  adopt,  not,  however,  forgetting  that  the 
comj^ainant  is  before  us  impeaching  ber  own  deed,  nor  that  the 
defendant  is  entitled  to  have  hie  answer  respected,  until  over- 
thrown by  testimony. 

As  a  preliminary  remark,  it  may  be  said,  that  in  a  case  where 
an  old  lady,  not  charged  with  the  cares  of  a  family,  and  circu- 
lating in  a  general  society,  bad  suddenly  come  again  into  the 
possession  of  her  estate,  after  having  seen  it  for  many  years  in 
other  hands,  she  would  be  very  apt  to  furnish  very  impressive 
evidence  of  ber  conviction,  at  least,  if  not  of  her  gratification, 
at  such  a  restoration.  In  this  case,  some  of  the  witnesses  have 
gone  into  all  her  declarations  used  in  many  convereations  on 
(be  subject  of  the  land  and  tbe  deeds,  and  yet,  until  about  tbe 
time  of  filing  tbe  bill,  no  one  of  the  many  persons  who  seem 
to  have  conversed  witb  ber,  testify  to  a  word  from  her,  indi- 
cating any  such  conviction  of  tbe  improvement  in  her  pecuniary 
condition.  It  would  also  be  most  probable,  that  an  owner,  on 
being  restored  to  the  direction  and  control  of  property,  and  to 
the  pernancy  of  netts  and  profits,  under  such  circumstances, 
would  not  be  slow  to  express  to  those  concerned  in  the  actual 
conduct  of  tbe  estate,  some  distinct  and  intdligible  indication 
oi  ber  claim  to  the  substantial  fruits  of  these  rights.  Such  is 
the  character  of  tbe  evidence  which  would  be  consistent  with 
the  case  allied  by  tbe  complainant.  Let  us  see  if  it  meets  this 
expectation. 

Mrs,  Mary  Ann  Smithy  on  whose  testimony  the  appellee 
chiefly  relies,  says  the  appellee,  Mrs,  HoUiSj  first  applied  to 
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the  deponent  for  the  money,  (to  pay  Hendorty)  "for  the  use  of 
Hays;^^  that  flay*  obtained  the  money ,  through  the  agency 
of  Mrs.  HoUiSy  from  Mrs.  Herbert j  who  inquired  how  she 
was  to  be  secured,  that  she  wanted  a  mortgage,  and  asked 
whether  Mrs.  HoUis  had  given  him  a  deed,  and  Hays  replied, 
that  Mrs.  HoUis  "  had  given  him  a  deed:''  on  being  asked  by 
Mrs.  Herbert  what  was  to  become  of  Mrs.  HoUis,  Hays  told 
her  "it  was  for  her  use  or  her  good."  This  last  expression, 
is  the  only  one  swora  to  by  any  witness  in  the  cause  as  coming 
from  Haysy  which  indicates  any  purpose  on  his  part  to  hold 
the  property  in  any  other  way  than  as  absolute  owner.  But 
it  must  be  taken  in  connection  with  other  parts  of  the  conver- 
sation. Hays  tfien  liad  a  deed— both  Mrs.  Herbert  and  Mrs. 
Smith  knew  this  fact — they  knew  it  was  a  deed  which  enabled 
him  to  give  a  moitgage  to  secure  the  loan,  and  Mrs.  Herbert 
had  stated  that  Mrs.  HoUis^  reversion  must  be  conveyed  to 
effect  this;  in  other  words.  Hays  must  have  the  fee-simple  to 
give  a  satisfactory  security.  Surely,  then,  it  was  not  possible 
that  either  Mrs.  Herbert  or  Mrs.  Smith  could  understand,  that 
the  deed  was  to  give  Hays  a  mere  nominal  title  as  trustee  for 
the  use  of  Mrs.  HoUis.  If  they,  then,  were  informed  that 
Hays  was  to  make  a  deed  to  any  other  person  as  trustee  for 
Mrs.  HoUisy  it  is  certainly  very  remarkable,  that  not  an  allu- 
sion should  be  made  to  such  an  arrangement,  but  that,  on  the 
contrary,  it  was  thought  necessary  or  proper  to  admonish  Mrs. 
HoUis  of  the  danger  she  incurred  in  "making  over  her  pro- 
perty" to  Hays.  Mrs.  Herbert  ^^understoady  that  a  deed  was 
to  be  executed  by  Mrs.  HoUis  and  Hendon,  to  Hays,  and  that 
Hays  was  to  convey  it  back  again  to  Mrs.  HoUis ;^^  but  when 
or  from  whom,  or  why  she  so  understood,  she  does  not  inform 
us,  nor  does  her  deposition  state  one  fact  which  justifies  such 
an  understanding.  Of  the  large  number  of  witnesses  sworn, 
these  two  alone  have  testified  to  anything  which  looks  like  an 
agreement  or  acknowledgment  of  Hays,  that  a  trust  was  con- 
templated, and  we  cannot  but  think,  if  this  testimony  and  none 
other  was  before  the  court,  without  an  answer  and  without 
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objeclioD^  there  would  be  great  difficulty  in  determining  that 
it  proved  any  contract. 

There  is,  however,  a  great  preponderance  of  testimony  to 
sustain  the  answer;  Hendon^s  wife  was  co- heiress  apparent  to 
Mrs.  HoUiSy  yet,  it  had  never  been  heard  in  his  family  that 
Hays  was  to  hold  the  property  as  trustee. 

Pierc€y  one  of  the  magistrates  who  took  her  acknowledg- 
ment, deposes,  that  Mrs.  HoUis  spoke  of  the  deed  she  was 
about  to  make  to  HaySy  expressed  the  utmost  gratification, 
when  it  was  done,  that  she  had  '' concluded  vih^i  she  had  long 
had  upon  her  mind;"  that  ^^she  wanted  Hays  and  his  wife  to 
have  the  property,  she  was  getting  old  and  they  would  support 
her.''  Is  this  language  consistent  with  the  idea,  that  the  deed 
was  virtually  a  deed  for  her  own  exclusive  benefit;  a  deed  that 
did  not  give  one  farthing  to  Hays  and  his  wife;  a  deed  that 
gave  the  rents  and  profits,  and  the  entire  and  exclusive  control 
of  the  property,  not  to  Hays,  but  to  herself? 

NarriSy  the  other  acting  magistrate,  proves,  that  Mrs.  HoUis 
expressed  herself  well  satisfied  with  what  she  had  done;  that 
'^she  always  intended  the  land  for  Hays  and  his  wife,  that 
though  it  was  not  valuable,  it  would  do  for  a  home  for  them 
and  their  children."  Both  depose,  that  she  did  not  say  one 
word  about  any  trust  in  the  deed,  then  or  afterwards.  Is  this 
conduct  or  these  declarations  consistent  with  an  existing  con- 
viction of  title,  vested  by  that  deed,  or  to  be  vested  by  any 
future  deed  in  herself? 

Rogers  deposes  to  a  conversation  with  Mrs.  HoUiSy  in  which 
^e  not  only  expressed  her  reasons  for  giving  the  property  to 
HaySy  "all  her  right  and  tide,"  "/or  nothingy^^  but  assigned 
the  reason,  that  ^^  Mrs.  Hays  was  the  poorest  of  her  nieces,  and 
she  wished  her  to  have  it;"  and  in  frequent  conversations, 
both  before  and  after  the  deed,  he  "never  heard  her  intimate, 
that  Hays  held  it  in  trust,  or  was  to  reconvey  it  to  her  or  any 
one  else." 

To  all  this  mass  of  testimony  the  appellee's  counsel  oppose 
the  fiict,  that  the  inadequacy  of  price  is,  of  itself,  conclusive, 
either  of  fraud  in  procuring  the  deed  or  of  a  resulting  trust. 
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We  do  not  think  this  a  case  of  inadequacy  of  price,  or  affected 
by  the  rules  which  govern  that  class  of  cases.  There  was, 
between  these  parties,  no  price  paid  at  all — not  one  dollar — nor 
was  it  a  sale.  The  purchase  was  made  by  Haysy  of  Hendon^s 
interest  in  the  land  and  personal  property,  as  we  think  the 
agreement  required,  and  thci  consideration  for  that  purchase  is 
truly  stated.  Mrs,  HoUis  agreed  to  convey  her  reversionary 
interest  to  her  niece's  husband,  if  he  would  purchase  Hendon^s 
interest,  and  obtstin  the  husband's  consent  to  unite  in  a  deed. 
But,  say  the  counsel,  it  is  incredible  that  she  would  make 
such  an  arrangement,  unless  she  is  imbecile  to  a  d^ree  which 
demands  the  protection  of  the  court,  because  it  strips  her  of 
every  farthing  she  has,  and  leaves  her  destitute.  Well,  she 
had  the  power  to  do  this  if  she  pleased,  and  witnesses,  who  are 
not  impeached,  swear,  they  cautioned  her  not  to  convey  away 
all  her  estate,  and  yet  she  would  do  so.  That  she  has  no  in- 
tellectual inOrmity,  which  requires  the  interposition  of  chan- 
cery, is  abundantly  proved.  But,  is  it  the  effect  of  this  deed 
to  reduce  the  complainant  to  a  more  destitute  and  dependent 
condition?  The  property  had  been  sold,  the  personal,  with 
no  prdispect  of  its  ever  being  restored  to  her,  and  the  land  for 
the  joint  lives  of  her  husband  and  herself,  he  being  much 
younger  and  of  better  health.  It  had  been  held  by  her  niece's 
husband,  and  she  had  occupied  part  of  the  house;  it  was  about 
to  be  sold,  and  to  be  sold  to  a  stranger,  with  ever]r- probability 
of  her  being  turned  out  of  the  house.  She  had  become  dis- 
pleased with  the  family  of  Mrs.  Hendon,  her  niece,  with 
whom  she  had  resided,  and  her  only  near  relative  was  Mrs. 
Hays,  to  whom  it  was  her  wish  that  all  her  property  should 
go.  It  would  seem  to  be  a  just  ^[pectation,  that  her  condition 
without  her  deed,  would  be  one  of  complete  dependence,  and 
her  only  reliance  for  assistance  or  comfortable  accommodation, 
so  far  as  the  record  shows,  must  have  been  alone  upon  Hays, 
She  did,  in  fact,  as  she  told  one  of  the  witnesses,  expect  Hof^ 
to  take  care  of  her. 

It  was  by  no  means,  then,  so  very  remarkable  that  she  was 
willing  to  convey  her  reversionary  title  to  Hays,     It  afforded 
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her  DO  part  of  a  maintenance,  jf  she  retained  it^  and  it  does  not 
appear  for  what  it  would  have  sold,  if  put  into  the  market,  or 
that  the  idea  of  selling  it  was  ever  suggested  by  her  or  to  her. 
By  conveying  it  to  Haysy  she  could  reasonably  expect  to 
strengthen  the  claims,  which  already  made  it  his  duty  to  assist 
the  aunt  of  his  wife,  and  also  effected  a  purpose  which  she 
seems  to  have  cherished  with  much  earnestness;  not  the  less 
perhaps,  after  the  domestic  collision  with  her  other  niece's 
family. 

The  appellee 7s  cou^nsel  has  misapplied  the  law,  which  denies 
to  a  party  claiming  under  a  deed  the  privilege  of  sustaining  it 
by  any  other  consideration  than  that  mentioned.  The  doctrine 
does  not,  most  surely,  allow  a  grantor  or  donor  to  destroy  his 
own  deed,  by  showing  a  consideration  different  from  the  one 
expressed  on  its  face.  Cases  may  occur  where  it  may  be 
indicative,  to  a  greater  or  less  extent,  of  fraud,  imposition  or 
imbecility,  but  a  smaller  or  a  different  consideration  never  can, 
of  itself,  avail  a  grantor  or  donor  of  competent  intellect  to  ter- 
minate the  obligation  of  a  solemn  instrument,  which  he  has 
executed  with  full  knowledge  and  free  consent. 

We  have  been  much  pressed  with  the  argument,  that  a  re- 
sulting trust  must  be  decreed,  because  the  money  paid  by 
Hayg  was  raised  by  loan,  secured  by  a  mortgage  on  the  land, 
and  not  advanced,  as  it  is  said  by  Hat/s.  The  chancellor 
eeems  to  have  based  his  decree  on  that  ground.  Now,  if  what 
we  have  a8sunr>ed,  be  the  facts  of  the  case,  there  is  no  implica- 
tion arising  from  the  circumstance,  that  the  money  was  fur- 
nished at  the  sdicitation  of  Mrs.  Hollis,  or  by  pledge  of  the 
title*  If  Mr^.  HoUisy  herself,  had  furnished  the  money  from 
her  owa  purse  to  pay  Heiidon,  with  a  view  to  secure  the 
property  to  Hays^  there  would  not  still  be  a  foundation  for 
any  such  legal  presumption  in  this  case.  No  such  trust  will 
arise,  where  a  settlement  or  donation  is  deliberately  designed 
by  a  party  competent  to  make  it.  See  the  case  of  Dyer  and 
Dyer  J  Whke^s  Eq.  OaseSf  138,  with  the  very  full  references 
in  the  notes  reported  in  65  Law  Lib,  167. 

Indeed,  the  material  fact  of  the  advance  by  the  complainant 
47        V.8 
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of  the  purchase  money  to  Hefidon  is  not  sustained;  without 
which  a  resuhing  trust  could  not  arise^  so  far  as  related  to  the 
interest  conveyed  by  Hendon.  Payment  or  advance  of  the 
purchase  money  by  the  party  claiming  the  trusty  before  or  at 
the  time  of  the  purchase,  is  indispensable.  Here  the  purchase 
money  was  loaned,  not  to  the  complainant,  but  to  Hays,  and 
he  alone  became  liable,  personally,  for  the  amount,  besides 
giving  the  security  of  a  mortgage. 

The  court  will  sign  a  decree,  reversing  the  decree  of  the 
chancellor,  and  dismissing  the  complainant's  bill,  but,  under 
Che  circumstances,  without  costs. 

DECREE  REVERSED,  iIND 

BILL  DISMISSED. 


AiRHEART  Wither  vs.  Joseph  S.  Donovan. — Joseph  S. 
Donovan  t;^.  Airheart  Winter. — December^  1849. 

In  an  action  of  alander,  the  plaintiff  cantiot  offer  evidence  in  aggravation  of 
damages,  ontil  he  has  6ffered  some  testimony  tending  to  prove  the  charges 
in  the  declaration. 

Where  a  party  is  not  called  upon  to  say  for  what  purpose  he  designs  to  offer 
the  testimony  objected  to,  there  will  be  error  in  the  court's  rejection  of  it, 
if  it  was  admissible  for  any  purpose. 

The  second  count  in  the  nar,  charged  the  defendant  with  writing  a  libelloas 
letter  to  the  witness,  on  the  3rd  of  July,  1845,  charging  the  plaintiff  with 
obtaining  9^00  from  defendant,  on  false  pretences.  Without  proof  of  any 
of  the  counts,  the  plaintiff  asked  the  witness  **  if,  at  any  time  danng  the 
summer  of  1845,  he  received  from  defendant  any  letter  or  letters  relative  to 
the  employment  of  the  plaintiff,  by  defendant,  as  his  agent,  and  the  ad. 
vance  by  the  former  to  the  latter  of  (300,  on  account  of  such  agency,  and 
the  charge  against  the  latter  of  having  obtained  the  sum  by  false  pretences  V* 
Hbld:  that  this  was  a  leading  question,  and  was  properly  rejected. 

An  answer  in  the  affirmative  would  not  have  proved  that  the  alleged  libel  cor- 
responded with  the  allegation  in  the  second  count  of  the  nar,  and  would 
have  been  parol  proof  of  the  contents  of  a  written  paper,  without  its  ap. 
peaxing  that  any  effort  was  made  to  get  possession  of  the  paper  itself. 
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If  a  defendant,  aAer  publication  of  a  libel,  takes  poBsession  of  it,  and  retains 
it,  he  most  have  notice  to  produce  it,  and  refase,  before  parol  evidence  can 
be  given  of  its  contents. 

Slight  variances  between  the  words  charged,  and  the  words  contained  in  the 
libel,  will  prove  fatal,  and  the  contents  of  a  libel  cannot  be  proved  by  parol» 
until  some  attempt  has  been  made  to  produce  the  libel  itself. 

A  party  who  objects  to  the  admifsibiltty  of  testimony  in  the  court  below,  is 
not,  upon  appeal,  confined  to  the  objection  there  relied  on. 

Unless  a  party  can  show  that  he  has  been  injured  by  the  judgment  of  the 
court  below,  he  cannot  ask  for  its  reversal  by  this  court. 

Cross-appeals  from  Baltimore  county  court. 

This  was  an  action  of  libel  and  slander^  instituted  by  Winter 
against  Donovan,  on  the  20lh  of  May,  1836. 

The  declaration  contains  three  counts.  The^r^^,  charges^ 
with  the  usual  inuendos,  the  defendant  with  publishing  the 
following  libel  in  a  certain  letter  written  by  him  to  the  plaintiflT, 
dated  3rd  of  July,  1845,  viz:  "  Yours  of  the  1st  instant  I  re- 
ceived, and  from  your  statement,  I  am  now  fully  convinced 
that  you  had  obtained  the  $300  under  false  pretences."  The 
second^  charges,  that  defendant  published  the  following  libel  of 
the  plaintiflf  in  a  letter  written  to  one  Lewis  Winter j  dated  the 
day  and  year  aforesaid,  viz:  *^He  obtained  from  me  $300 
under  false  pretences,  and  if  the  money  is  not  returned  to  me, 
I  will  prosecute  him."  The  third,  charges  him  with  speaking 
the  words  contained  in  the  second  count,  with  these  additions: 
^^Airheart  got  that  money  by  false  pretences,  and  should  be 
prosecuted  for  it."  ^^  He  is  a  scoundrel,  having  obtained  from 
me  $300,  on  false  pretences." 

The  defendant  pleaded  not  guilty,  on  which  issue  was 
joined. 

IsT  Exception.  The  plaintiff  called  Lewis  Winter  as  a 
witness,  and  asked  him  if  he  had  received,  in  the  summer  of 
1845,  a  leUer  from  the  defendant,  in  relation  to  the  plaintiff? 
Which  question  witness  declined  answering,  because  the  an- 
swer to  it  would  tend  to  criminate  himself^  but  the  court  (Le 
Grand,  J.,)  decided  that  witness  should  answer  the  question, 
and  should  produce  the  letter^  if  he  had  it,  and  compelled  him 
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to  answer  it.    To  which  opinion  of  the  ooart^  the  defendant 
excepted. 

2nd  Exception.  The  plaintifT  then  asked  witness  if  he 
knew  the  defendant  in  this  cause?  Witness  replied  affirma- 
tively ^  and  thereupon^  the  plaintiff  asked  of  him  the  following 
question:  '^  Did  yoQ ^  at  any  time  during  the  sommer  of  1845, 
receive  from  the  defendant  any  letter  or  letters  having  relation 
to  the  employment  of  the  plaintiff  by  the  defendant,  as  his 
agent  for  (he  purchase  of  negroes  in  GarroU  county,  and  the 
advance  by  defendant  to  plaintiff  of  $300,  on  account  of  said 
agency,  and  the  charge  against  the  plaintiff  of  having  obtained 
the  sum  by  false  pretences?"  To  which  question  the  defen- 
dant objected,  and  submitted  that  the  inquiry  should  be  con- 
fined to  the  letter  0ued  upon,  as  of  the  3rd  day  of  July,  1845, 
and  (he  court  sustained  the  objection,  and  refused  to  permit  the 
question  to  be  put  to  the  witness,  to  which  opinion  and  refusal 
the  plaintiff  excepted.  The  verdict  and  judgment  being  for 
the  defendant,  both  parties  appealed  to  this  court. 

The  cause  was  argued  before  Dorsety,  C.  J.,  Chamherst, 
Spcnck,  MAGRxmER,  Martin,  and  Frick,  J. 

John  Nelson,  for  the  aj^ellant,  in  FFiw/cr ^5  appeal,  aigucrfr 

The  appellant  contends,  that  the  court  erred  in  the  opinion 
thus  expressed,  and  that  the  evidence  proposed  to  be  offered  by 
the  witness,  was  admissible  upon  various  grounds. 

1st.  It  was  admissible  to  show  the  fact  of  the  publica- 
tion of  the  libel  described  in  the  second  count  of  the  plain- 
tiff's declaration.  If  the  witness  had  answered,  that  be  had 
received  such  a  letter  during  the  summer  of  1845,  the  plain- 
tiff might  have  proposed  the  inqmry,  whether  it  was  of  the  date 
of  the  3rd  of  July,  1845?  and  might  have  required  the  pro- 
duction of  the  letter  itself,  the  date  of  which  would  have  been 
the  best  evidence  of  the  time  at  which  it  was  written.  But  the 
court  ruled  out  the  whole  inquiry,  by  rejecting,  as  inadmissible^ 
the  question  propounded. 
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2nd.  But  can  there  be  any  boubt^  whatever  maj  have  been 
the  date  of  (he  letter  inquired  of,  that,  assuming  it  to  be  of  the 
character  given  to  it  by  the  question^  it  was  evidence  in  a^ra- 
vation  of  damages  t 

The  cases  affirming  this  principle^  are  numerous  and  clear. 
They  will  be  found  collected  in  2  Siorkie's  Slander,  47, 53.  2 
Sergt.  6r  Rowley  469,  Kean  vs.  McLaughlin.  2  Starkie^s 
Rep,y  93,  Stuart  vs.  Loveli.  1  Strange,  691,  Chambers  vs. 
Robinson.  5  Espinasse,  136,  Plunkett  vs.  Cobbett.  2  Camp. 
72,  Finneriy  vs.  Tipper.  3  Pickerings  376,  BodweU  vs. 
Swan. 

The  case  of  DuvaH  vs.  GriffUh,  2  Harris  ^  Gill,  30,  will 
be  found  to  be  conclusive  upon  this  point. 

That  the  plaiutiff  bad  the  right  to  offer  his  evidence  in  any 
order  he  might  choose,  the  case  of  Davis  vs.  Calvert,  5  O.  ^ 
J.,  269,  directly  decides. 

Geo.  R.  Richardson,  attorney  general ,  for  appellee: 
The  plaintiff  having  described,  in  bis  declaration,  the  letter 
relied  upon,  it  is  submitted,  that  even  if  witness  had  received, 
and  would  produce  any  number  of  letters  written  during  the 
summer,  that  no  one,  other  than  a  letter  of  the  3rd  of  July, 
1845,  would  have  been  evidence  for  the  purpose  of  sustaining 
the  charge  in  the  declaration.     1  Stcxrkie  on  Ev.,  433. 

Having,  then,  no  right  to  use  (if  produced,)  any  other  letter 
for  this  purpose,  is  it  not  clear  that  the  plaintiff  cannot,  to  sus- 
tain the  allegation,  ask  for  letters  generally  ?  But  it  is  con- 
tended OB  the  part  of  the  appellant:  2ndly.  That  any  letters 
sought  by  the  inquiry,  even  if  not  evidence  to  sustain  the  charge, 
were  admissible  in  aggravation  of  damages,  and  that  the  plain- 
tiff had  a  right  to  offer  his  evidence  in  any  order  he  might 
choose.  This  proposition  concedes  that  the  plaintiff  sought,  by 
the  inquiry,  other  letters  than  tbe  one  necessary  to  sustain  the 
declaration,  and  claims  the  right  to  have  them  in  aggiavation 
of  damages,  fie  claims  tbe  further  right  to  aggravate  dam- 
ages, before  he  has  proved  the  charge  declared  upon.  The 
proposition  further  concedes  (tbe  object  being  merely  to  obtain 
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the  letter  of  the  3rd  of  July^)  that  the  inquiry  is  too  broad. 
Had  ))e^  then,  a  right  to  aggravate  damages  before  he  proved 
the  priocipal  charge? 

In  the  case  of  Duvall  vs.  Griffith^  2H.^G.f  30,  the  charge 
laid  was  first  proved^  and  although,  in  (he  case  of  Davis  vs. 
Calvert;  the  court  decides,  that  a  party  may  offer  his  evidence 
in  such  order  as  he  may  choose,  it  is  submitted  that  the  rule  can 
have  no  application  to  such  a  case  as  the  one  now  before  the 
court.  Aggravate  damages  for  what?  For  an  injury  not 
proved?  and  for  one  which  the  proportion  concedes  is  not  pro- 
posed to  be  proved  by  the  inquiry?  Let  it  be  again  remarked, 
that,  for  the  purpose  of  obtaining  the  letter  of  the  3rd  of  July, 
the  inquiry  is  too  broad;  and  if  it  can  be  sustained  at  all,  it  is 
only  for  the  purpose  of  procuring  evidence  to  prove  malice. 
For  to  test  the  law  of  this  case,  let  it  be  supposed,  that  the  ques- 
tion had,  by  the  direction,  been  answered,  and  any  number  of 
offensive  letters,  other  than  one  dated  3rd  of  July,  had  been 
produced,  the  plaintiff  says,  (hey  would  have  been  evidence  in 
aggravation  of  damages.  Now  even  supposing  them  admissible 
for  this  purpose,  they  never  could  have  been  read  until  the  prin- 
cipal charge  was  proved,  or,  if  read,  only  on  condition  that 
they  were  to  be  in  the  case  when  the  charge  was  proved,  as 
laid  in  the  declaration.  If,  therefore,  the  plaintiff  never  put 
a  proper  inquiry  to  obtain  the  letter  of  the  3rd  of  July,  all  evi- 
dence in  aggravation  would  fall  harmless^  be  having  failed  in 
the  proof  of  the  charge  laid. 

Magroder,  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff  here,  was  the  plaintiff  below.  His  action  was 
brought  for  slander  and  a  libel.  The  plea  was  not  guilty,  and 
verdict  for  the  defendant. 

In  the  course  of  the  trial,  (he  plaintiff  took  one  exception. 
It  does  not  appear  that  he  offered  any  proof  whatever,  in  sup- 
port of  any  one  of  the  allegations  to  be  found  in  his  declara- 
tion. As  far  as  we  can  judge,  of  ibe^rst  witness  he  called  up, 
(after  asking  him  if  he  knew  the  defendant,)  he  at  once  asked 
the  question:    ^^  Did  you,  at  any  time  during  the  summer  of 
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1845,  receive  from  the  defendant  any  letter  or  letters  having 
relation  to  the  employment  of  the  plaintiff,  by  the  defendant, 
as  his  agent,  for  the  purchase  of  negroes  in  CarroU  county,  and 
the  advance,  by  the  said  defendant  to  the  said  plaintiff,  of  $j300, 
on  account  of  said  agency,  and  the  charge  against  the  plaintiff 
of  having  obtained  the  same  by  false  pretences?" 

The  question  being  objected  to  by  the  defendant,  the  court 
decided  that  it  was  inadmissible,  and  to  that  decision  the  plain- 
tiff excepted. 

As  the  plaintiff  was  not  called  upon  to  say  for  what  purpose 
he  designed  to  offer  the  testimony,  the  court  would  have  erred, 
if  for  any  purpose  it  was  admissible. 

It  might  have  been  offered  to  increase  the  damages,  but  for 
such  purpose,  it  was  inadmissible,  until  some  testimony  had 
been  submitted  tending  to  prove  any  one  of  the  matters  charged. 

If  offered  to  prove  the  plaintiff's  case,  it  must  have  been  to 
establish  the  second  count  in  the  declaration. 

It  was  certainly  a  leading  question,  and  if  answered  in  the 
affirmative,  would  not  have  proved  that  the  allleged  libel  cor- 
responded with  the  plaintiff's  allegations  in  the  second  count  of 
his  declaration. 

An  answer  in  the  affirmative,  would  have  been  parol  proof 
of  the  contents  of  a  written  paper,  when  non  constat,  that  any 
effort  was  made  to  get  possession  of  the  paper  itself.  If  the 
defendant,  himself,  after  a  publication  of  the  libel,  had  taken 
possession  of  it,  and  retained  it  in  his  possession,  he  must  have 
notice  to  produce  it,  and  refuse,  before  parol  evidence  can  be 
given  of  its  contents.     Starkie  on  Label,  383. 

Slight  variances  between  the  words  charged,  and  the  words 
contained  in  the  libel ,  will  prove  fatal.  Ibid,  279.  And  surely 
the  contents  of  a  libel  are  not  to  be  proved  until  some  attempt 
has  been  made  to  produce  the  libel  itself. 

If,  to  the  admissibility  of  testimony,  objection  be  made  in 
the  court  below,  the  party  objecting  is  not,  upon  appeal,  con- 
fined to  the  objection  which  it  would  seem  was  there  relied  on. 

JUDGMENT   AFFIRMED. 
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In  the  case  of  Donovan's  appeal^  the  verdict  baviog  beea  in 
his  favor,  and  the  judgment  affirmed,  as  above,  he  cannot  be 
injured  by  the  decision  of  which  he  complains,  and,  of  course, 
cannot  ask  a  reversal  of  the  judgment. 

JUDGMENT  AFFIRMED. 


John  Tolson  vs,  Henry  Tolson,  et  al— Henry  Tolson, 
ET  AL.,  vs,  John  Tolson.— -ZJeccwiAer,  1849. 

The  complainant  file«l  a  bill  claiming  the  benefit  of  a  tra«t  or  eharfo  in  his 
favor,  contained  in  the  will  of  his  father.  The  defendants,  the  other  deTi- 
seef ,  demurred  to  this  bill,  on  the  ground  that  the  clause  in  the  will  relied 
on,  was  too  Tague  and  uncertain  in  its  tonns,  to  create  such  a  trust  or 
charge.  The  chancellor  sustained  the  demurrer,  but  this  court,  on  appeal, 
reversed  the  decree  dismissing  the  bill,  and  passed  a  decree  remanding  the 
cause,  that  the  court  of  chancery  ipight  refer  it  to  the  auditor,  with  in- 
struction to  state  an  account  of  the  allowance  to  be  made  to  complainant, 
under  certain  directions  expressed  in  the  decree  of  this  court.  This  decree 
was  silent  as  to  the  right  of  the  defendants  to  answer.  Held  :  that  the 
defendants  were  not  precluded,  bjr  this  decree,  from  answering  the  original 
bill,  and  taking  full  defence  upon  the  merits. 

It  was  not  competent  to  this  court  to  allow  the  defendants  to  withdraw  their 
demurrer  and  answer  over,  though  provision  for  doing  so  in  the  court  be- 
low, might  have  been  made  in  their  decree. 

Upon  a  second  appeal  in  the  same  case,  this  court  may  look  into  and  decide 
questions  involved  in  the  record  previously  brought  up,  not  decided  upon 
the  former  appeaL 

The  reference  in  the  decree,  to  the  '<  condition  and  habits  of  life  of  complain, 
ant  and  his  father,**  was  intended  to  allude  to  tiie  extent  of  the  estate,  and 
their  mode  of  living,  as  to  expeneivencss,  economy,  &c.,  and  not  to  denote 
the  complainant's  condition  relative  to  his  wife  and  children ;  it  was,  there- 
fore, error  to  average  estimates  of  the  sum  necessary  to  support  complain, 
ant,  as  the  head  of  a  &mily,  with  estimates  of  what  was  neeossaiy  for  his 
individual  support. 

This  court,  by  saying  that  the  entire  real  estate  was  chargeable  with  com- 
plainant's claim,  did  not  design  to  confine  the  chancellor  to  any  particular 
mode  of  securing  the  complainant  the  benefit  of  this  lien.    There  in  mud- 
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Test  advantage  of  adjutftiti^  the  rights  of  aii  pahies,  and  arranging  the  ae- 

eonnts  accordingly. 
The  widow  of  one  of  the  defendants  can  only  be  chargeabld  in  respect  of  her 

dower,  and  her  child  only  as  heir  to  the  father. 
A  portion  of  the  estate  which  descended  to  the  complainant,  likeeteryothef 

part  of  the  real  estate,  is  to  be  charged  with  its  proportionate  share  of  the 

allowanf^  to  be  made  to  him  {  the  proper  mode  of  making  this  charge,  is 

by  crediting  this  share  against  his  claim. 
Interest  is  properly  chargeable  at  the  expiration  of  a  year,  if  any  balance  of 

the  allowance  then  remains  dae. 

Cross-appeals  from  the  Cburt  of  Chancery. 

The  original  bill  was  filed  on  the  12ih  of  March,  1834,  by 
John  Tolson,Rnd  ^feanor,  his  wife,  and  their  adult  and  infant 
children,  against  Henry ,  Edward^  William^  Alfred^  ThomaSy 
Alexander^  and  George  Tolson,  Ihe  other  heirs  at  law  and 
devisees  of  FVancis  Thlson,  deceased,  and  slates,  that  the  said 
deceased,  by  his  last  will,  devised  his  estate  tt)  and  amongst 
his  children,  other  than  the  complainant  /o/m,  and  requested 
his  other  sons  to  take  care  of  their  brother,  the  complainant 
/oAn,and  his  family,  which  said  request  created  a  trust  in, 
and  imposed  a  duty  on  said  other  sons,  to  provide  for  the  said 
John  and  his  family,  a  comfortable  support  and  maintenance 
during  their  lives.  ^Phat  said  sons  have  received  lai^e  estates 
imder  the  provisions  of  said  will,  but  have  failed  to  provide  for 
the  complainants-,  and  that  the  amount  which  they,  the  com- 
plainants, have  received  for  each  or  any  year,  has  not  exceeded 
$60,  and  it  prays,  that  the  said  sons  may  be  required  lo  pay  to 
the  complainants  an  equivalent  for  their  subsistence  from  the 
lime  of  the  testator's  death,  and  also  to  provide  for  their  futum 
support. 

Tlie  datise  in  the  will  of  Francis  Tolson^  supposed  to  create 
this  trust,  after  devising  all  the  residue  of  his  estate  to  his  seven 
sons,  the  defendants,  proceeds:  '<I  request  my  seven  sons, 
above  named,  to  take  care  of  their  brother,  John  Tolson^  and 
his  family;  also  the  children  of  my  late  granddaughter,  Ann 
Middlelvn,  and  my  grandson,  Arthur  C.  Callis.^^ 

To  this  bill  the  defendants  demurred,  and  the  chancellor, 
(Bland,)  on  the  ITth  of  April,  1837,  being  of  opinion,  that 
48        v.8 


Digitized  by 


Google 


378  CASES  IN  THE  COURT  OF  APPEALS 

Toleon  m.  Tolson,  et  of.— 1849. 

the  request  of  the  testator  in  favor  of  his  son^  John  Tolsmi, 
and  his  famili/,  is  go  indefinite  and  uncertain ^  that  it  cannot 
be  considered  as  the  foundation  of  any  trust  or  claim,  as  set 
forth  in  the  bill,  sustained  the  demurrer,  and  passed  a  decree 
dismissing  tiie  bill. 

From  this  decree  the  complainants  appealed,  and  the  Court 
of  Appeals,  at  December  term,  1838,  reversed  the  decree  of 
the  chancellor,  and,  on  the  16th  of  February,  1839,  passed 
the  following  decree : 

^^The  proceedings  in  this  case  being  read  and  considered  by 
the  court,  it  is  thereupon  adjudged,  ordered  and  decreed  by 
the  authority  of  this  court,  that  the  decree  passed  by  the  chan- 
cellor in  this  case,  be  and  the  same  is  hereby  reversed,  and  the 
said  cause  is  hereby  remanded  to  the  chancery  court,  that  the 
same  may  be  referred  to  the  auditor  of  that  court,  with  instruc- 
tions to  state  an  account  from  such  proof  as  may  be  adduced 
before  him,  ascertaining  what  sum  it  would  be  proper  to  allow 
for  the  complainant,  John  Ihlson,  per  annum,  as  and  for  a 
maintenance  and  support,  dating  from  the  day  of  the  death  of 
bis  father,  Francis  Tolsotty  the  testator  in  the  proceedings  in 
said  cause  mentioned,  regaid  being  had,  in  makii^  such  ascer- 
tainment, to  the  conditions  and  habits  in  life  of  the  said  testator 
and  the  said  John  Tolson^  and  also  to  the  value  of  the  property 
devised  and  bequeathed  by  the  said  fother  to  the  defendants. 
It  is  further  adjudged,  ordered  and  decreed  by  the  authority 
aforesaid,  that  after  the  report  of  the  auditor,  as  aforesaid,  the 
chancery  court  shall  pass  a  decree,  directing  the  payment  ia 
the  said  John  Tohon  of  such  sum  as  the  said  court  may  deem 
proper  to  be  allowed  him,  for  his  support,  &c.,  from  the  death 
of  the  said  FVands  Tobon  to  the  date  of  said  decree;  and 
shall  further  decree  the  payment  of  such  sum  annually  there- 
after, as  the  said  court  may  think  a  fair  support  for  the  said 
John  Tolson.  And  it  is  hereby  further  adjudged,  ordered  and 
decreed,  that  the  sum  which  may  be  allowed  to  the  said  John 
Tolson,  from  the  death  of  his  father  to  the  date  of  the  decree, 
as  aforesaid,  and  also  the  annuity  which  may  be  decreed  him 
to  be  paid  annually  thereafter,  as  aforesaid,  shall  be  a  chaige 
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upon  tbe  entire  real  estate  devised  by  the  said  Francis  Tolson 
to  tbe  defendants^  and  that  said  real  estate  shall  be  answerable 
therefor.'* 

This  decree  was  signed  by  Stephen^  Archer  and  Cham- 
BERSy  J. 9  and  the  opinion  of  the  court  on  said  appeal  is  reported 
in  10  GiU  and  John.,  159. 

The  cause  was  reinstated  in  chancery  on  the  22nd  of  Aprils 
1839.  The  deiith  of  Alfred  Tolson  was  suggested  on  the 
docket^  and  the  surviving  sons^  Henry ^  Edwardy  Williamy 
Thomas,  Alexandery  and  Qeorge  Tolson^  filed  their  petition^ 
asking  leave  to  file  answers  to  the  bill^  stating,  that  the  demur- 
rer was  filed  by  consent^  and  for  tbe  especial  benefit  of  tbe 
complainants,  in  order  to  save  their  costs,  and  enable  the  court 
to  decide,  in  tbe  cheapest  and  most  expedilious  manner,  the 
true  construction  of  the  will  of  the  deceased,  and  was  never 
intended  to  deprive  tbe  defendants  of  the  payments  and  equi- 
table ofifsets  they  bad  to  the  claim.  They  filed  likewise  an 
affidavit,  that  Alfred  Tolson  died  about  the  7th  day  of  April. 
1837,  leaving  a  widow,  Elizabeth  Tolson,  and  one  child, 
WUhebnina  Tolson,  a  minor. 

On  this  petition  the  chancellor,  by  order,  passed  Ist  May, 
1839,  declares,  that  the  cause  was  abated  by  the  death  of  one 
of  the  parties,  '^  and  that  no  further  proceedings  can  be  had 
therein,  until  it  has  been  regularly  revived  by  a  bill  of  revivor. 
And  it  is  clear,  that  so  much  of  the  petition  as  prays  for  leave 
to  answer  must  be  rejected,  because  the  chancellor  can,  in  no 
respect,  vary  or  depart  from  the  terms  of  the  decree  of  the 
Court  of  Appeals,  which  does  not  intimate,  that  the  defend- 
ants are  to  be  allowed  to  answer."  He  therefore  dismisses 
tbe  petition. 

On  the  22nd  of  July,  1840,  John  Tolson  filed  his  bill  of 
revivor  against  tbe  widow,  and  only  child  and  heir  at  law  of 
Alfred  Tolson^  who,  in  their  answers  thereto,  all^e,  that  the 
devisees  of  said  Francis  Tolson  have,  since  his  dealh,  made 
large  advances  to  complainant  for  his  maintenance;  that  he 
and  bis  family  have  always  occujHed,  free  from  rent,  a  very 
good  farm,  belonging  to  the  estate  of  the  testator,  worth  about 
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$200  per  annum,  and  insist^  that  an  account  should  be  taken 
of  these  advances,  and  that  the  whole  real  estate  of  the  de- 
ceased, some  of  which  has  been  sold,  is  chai^eable  t^'ith  what- 
ever may  be  decreed  to  complainant. 

The  complainant  excepted  to  these  awswers,  because  they 
attempt  to  make  defence  to  the  merits  of  the  case,  as  st&ted  in 
the  original  bill,  when  they  ought  to  be  confined  to  the  matters 
stated  in  the  bill  of  revivor.  The  chancellor  sustained  the 
exceptions  by  an  order,  passed  9ih  July,  1842;  and,  by  an 
order  passed  26th  July,  1842,  referred  the  cause  to  the  auditor 
for  an  account,  as  directed  by  the  decree  of  the  Court  ©f  Ap- 
peals. 

On  the  11th  of  July,  1843,  the  auditor  made  his  report,  in 
which  he  allows  the  complainant  for  his  support,  from  1st  Jan- 
uary, 1825,  (the  day  of  the  death  of  Francis  Tolson,)  to  1st 
July,  1843,  at  the  rate  of  $250  per  year,  reducing  that  sum, 
by  $60  per  year,  from  1st  January,  1825,  to  1st  January,  1834; 
according  to  the  admissions  of  the  bill.  The  sum  made  over 
to  complainant  by  the  account,  is  $6,084.41.  The  defendants 
excepted  to  the  report,  and  filed  a  petition  for  leave  to  take 
further  testimony.  In  this  petition,  they  suggest  the  death  of 
some  of  the  original  parties,  and  the  insolvency  of  others. 

On  the  lOlh  of  November,  1843,  the  cause  was  ordered  to 
stand  over,  with  leave,  by  an  amended  or  supplemental  bill, 
to  introduce  such  new  matter  as  may  have  arisen  out  of,  or 
been  occasioned  by,  the  death  or  insolvency  of  some  of  the 
parties,  and  to  make  such  other  persons  parties,  as  may  be 
deemed  necessary  and  proper. 

A  bill  of  revivor  and  supplement  was  aceordtngly  filed,  si^- 
gesting,  that  Thomas  H.  Tolson^  who  had  been  named  as- a 
defendant  to  the  original  bill,  and  in  whose  name  a  demurrer 
thereto  had  been  filed,  died  prior  to  the  filing  of  the  bill,  intes- 
tate, and  without  issue;  and  that  under  the  limitations  con- 
tained in  the  will  of  the  testator,  Francis  Tolson^  the  estate  of 
Thomas  had  devolved  on  his  biothers,  named  as  parties  to  the 
original  bill,  and  that  they  were  in  actual  possession  and  en- 
joyment of  that  estate  when  the  bill  was  filed.    That  Wihel- 
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mina  Tolson  bad  died  inteslate^  a»d  withont  issue,  aod  her 
interests  had  devolved  on  persons  named  as  her  heirs  at  law; 
aod  that  Edtoard  Tolson  had  applied  for  the  benefit  of  the 
insolvent  laws^  and  WilKam  H,  Tuck  had  been  appointed  his 
permanent  trustee^  and  that  some  of  the  defendants  were  non- 
residents. 

Henry,  William^  George  S.y  and  Alexander  H.  Tolson, 
answer  and  admit  the  deaths  of  Thomas  R.  and  Wihelmina 
Tolson,  as  stated  in  the  bill,  and  say,  that  EdvHxrd  Tolson^ s 
share  of  his  father's  estate  is  now  held  and  owned  by  Hefiry 
Tolson.  They  also  aver^  that  John  Tolson,  the  complainant, 
has  received  a  reasonable  support  from  them. 
.  William  H.  Tuck  answei's  and  admits,  that  he  is  the  trustee 
of  Edward  Tolson,  but  denies  that  he  has  ever  received  any 
portion  of  his  estate.  He  claims  that  part  of  (he  estate  of  WU- 
helmina  Tolson,  which  descended  from  her  to  Edward  Tolson. 

On  the  6th  of  November,  1844,  a  decree,  jwo  confesso,  was 
passed,  after  order  of  pubhcation  duly  published,  against  Ed- 
ward Tolson  and  George  Semmes,  and  Mary,  his  wife,  the 
Don-resident  defendants. 

Horatio  Edelen,  and  Eleanor,  his  wife,  answer  and  say, 
they  have  sold  their  share  of  the  estate  of  Wihelmina  Tolson 
to  Aleaxznder  H,  Tolson,  and  therefore  disclaim  all  interest  in 
this  suit.  But  if  they  are  accountable,  they  insist  on  all  the 
defences  taken  in  the  answer  of  Henry  Tolson  and  others. 

On  the  8th  of  January,  1846,  it  was  agreed,  that  an  appear- 
ance shall  be  entered  for  the  non-resident  defendants,  and  that 
they  shall  have  the  benefit  of  every  defence  they  could  take,  if 
they  had  filed  answers  similar  to  the  answer  filed  by  Edelen 
and  wife;  that  a  general  replication  be  entered,  and  the  cause 
sent  at  once  to  the  auditor  for  an  account,  and  an  order  was 
passed  accordingly. 

Depositions  were  then  taken  on  both  sides,  the  substance  of 
which  sufiSciendy  appears  from  the  exceptions  of  the  parties 
and  reports  of  the  auditor. 

Complainant  excepted  to  so  much  of  the  testimony  as  goes 
to  show  any  greater  yearly  profits  to  the  complainant,  down  to 
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the  filing  of  the  bill;  in  1834^  than  the  sum  of  $60^  admitted 
ID  the  bill. 

On  the  5th  of  March,  1847,  the  auditor  made  a  further  re- 
port, accompanied  by  two  accounts.  In  account  A;  he  assumes 
that  complainant^  as  the  head  of  a  family^  ought  to  be  allowed 
$325  per  annum,  that  he  was  maintained  at  the  cost  of  defen- 
dants, up  to  Isi  January,  1830,  and  subsequently  received  an 
equivalent  to  the  amount  of  $60  per  year.  The  sura  made 
due  on  these  principles,  1st  March,  1847^  is  $4,280.22.  In 
accouut  C,  he  assumes  that  the  proper  allowance  to  be  made 
him,  as  a  single  man,  ought  to  be  $175  per  annum,  and  tlien 
adopting  the  other  principles  assumed  in  account  A^  the  sum 
ascertained  to  be  due,  is  $2,003.39. 

The  complainant  excepted  to  the  report  and  accounts  on  the 
grounds:  1st.  That  the  reasonable  allowance  for  his  support, 
ought  to  have  been  $250  per  annum.  2nd.  That  this  allow- 
ance ought  to  date  back  from  the  1st  January,  1825^  the  day 
of  the  death  of  the  testator.  3rd.  That  no  deduction  should 
be  made  from  the  above  allowance,  beyond  the  sum  of  $60 
per  year.  And  4th.  That  no  deduction,  whatever^  abouid  be 
made  from  the  time  of  the  filing  of  the  bill. 

The  defendants,  by  their  exceptions,  insist  in  substance:  Ist. 
That  the  complainant  was  maintained  by  them  sufficiently, 
and  no  allowance,  whatever,  ought  to  be  made  to  him.  2nd. 
That  the  allowance  made  him  by  the  auditor,  is  excessive,  and 
the  principles  assumed  in  ascertaining  that  allowance,  are  er- 
roneous. 3rd.  That  the  liability  of  the  several  devisees  of 
FVancis  Tohoriy  deceased,  is  several,  and  should  be  propor- 
tioned according  to  the  values  of  their  respective  estates^  and 
not  joint,  as  assumed  by  the  auditor. 

The  cause  was  submitted  on  these  exceptions,  and  the  chan- 
cellor (Johnson,)  passed  an  order,  dated  14th  of  June,  1847, 
referring  the  case  again  to  the  auditor,  with  instructions  to  state 
an  account,  in  conformity  to  the  views  expressed  in  the  foliow- 
opinion: 

^^  The  Court  of  Appeals  decided,  in  this  case,  that  the  devise 
in  the  will  of  Francis  ToUon^  so  for  as  regarded  the  fomily  of 
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bk  ODD,  John^  ftiiled  for  uncertainty ,  but  that  this  did  not  aflfect 
the  devise  lo  John;  and  in  the  decree  parsed  in  February,  1839, 
it  was  ordered  that  the  cause  be  remanded  to  this  court,  that  an 
account  might  be  taken  upon  proof  to  be  adduced  before  the 
auditor,  for  the  purpose  of  ascertaining  what  sum  it  would  be 
proper  to  allow,  jt^er  armumy  for  the  support  and  maintenance 
of  the  said  JohHy  dating  from  the  day  of  the  death  of  the  tes- 
tator, regard  being  liad  in  making  such  ascertainment,  to  the 
condition  and  habits  in  life  of  the  testator,  and  his  son,  Johny 
and  also  to  the  value  of  the  property  devised  by  the  father  to 
the  defendants.  It  was  further  decreed,  that  the  sum  which 
may  be  allowed  said  Joktiy  from  the  death  of  bis  father  to  the 
date  of  the  decree,  and  also  the  annuity  which  may  be  decreed 
to  be  paid  him  thereafter,  shall  be  a  charge  upon  the  entire  real 
estate  devised  by  the  testator  to  the  defendants,  and  that  the 
said  real  estate  shall  be  answerable  therefor. 

^'  The  cause  was  accordingly  remanded,  and  comes  now  be- 
fore this  court,  upon  exceptions  to  the  report  of  the  auditor, 
made  in  confcMtnity  with  the  decree  of  the  Court  of  Appeals. 
In  the  bill  which  was  filed  in  March,  1834,  it  was  stated,  that 
the  complainant,  John  TVbon,  had  received,  for  each  year 
since  the  death  of  the  testator,  from  his  devisees,  an  amount 
not  exceeding  $60  per  annum,  but  that  they  now  (that  is,  at 
the  period  of  filing  the  bill,)  refuse  to  give  him  anything. 
This  bill  was  demurred  to,  and  there  is  no  evidence  that  the 
defendants,  or  any  of  them,  have  ever  made  Jbhn  Tolson  any 
allowance  since  it  was  filed.  There  is  evidence,  however,  that 
John  Tolson,  from  the  period  of  the  death  of  his  father,  up  to 
the  year  1829,  occupied  and  worthed  a  farm  devised  by  the  tes- 
tator to  his  son,  Oeorge^  from  which  time,  for  three  or  four 
years,  he  cultivated  the  same  farm  on  shares,  with  one  of  the 
other  sons,  and  that,  from  the  latter  period,  until  December, 
1845,  when  he  left  the  State,  be  lived  on  other  portions  of  the 
estate  left  by  the  testator. 

^^  Looking  to  the  opinion  and  decree  of  the  Court  of  Aj^ls, 
the  chancellor  thinks  that  the  true  test  in  determining  the  amount 
of  the  allowance  lo  be  made  4o  John  Toboiij  is  his  condition 
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and  habits,  and  (he  value  of  (be  e8(a(e  devised  by  the  testator 
to  the  defendants^  his  seven  sons.  The  testator,  no  doubt,  in- 
tended that  the  request  which  he  made  of  his  seven  sons,  should 
go  beyond  (he  mere  taking  care  of  his  son,  John.  They  were 
to  take  care  of  him  and  his  family;  but  (he  uncertainty  of  the 
term  "family,"  rendered  that  part  of  the  will  void,abd  the 
duty  of  the  seven  sons  is  restricted  to  the  maintenance  and  sup- 
port of  John,  alone.  In  my  opinion,  the  nearest  approxima- 
tion which  can  be  made  to  the  amount  which  shall  be  allowed 
for  the  support  of  John  Tolson^  will  be  attained  by  making  an 
average  of  (he  testimony  of  all  (he  wi(nes8e8  who  have  testified 
upon  the  subject,  as  well  those  who  speak  of  him  as  the  head 
of  a  family,  as  those  who  testify  to  what  it  would  cost  to  support 
him  as  a  single  man. 

"  I  am  also  of  opinion,  that  if,  from  the  death  of  the  testator, 
in  1824,  the  evidence  shows,  that  John  Tolson  was  in  posses- 
sion and  use  of  property  left  by  the  testa(or,  equivalent  to  his 
support,  that  no  further  allowance  is  to  be  made  him  during  the 
period  of  such  possession  and  use,  as  it  must  be  presumed  that 
the  Court  of  Appeals  did  not  mean  to  give  him  more  than  a 
support,  or  to  give  him  that  of  which  he  had  been  already  in 
the  enjoyment.  I  am  further  of  opinion,  that  the  credit  of  $60 
per  annuTHf  is  to  stop  with  the  filing  of  the  bill,  unless  it  be 
shown,  by  (he  proof,  that  it  was  paid  to  John  Tolson  subse- 
quent to  that  period,  unless  he  received  some  equivalent  ad- 
vantage. 

"  In  ascertaining  the  amount  of  the  benefit  enjoyed  by  Jofm 
Tolson^  from  the  possession  and  use  of  property  left  by  the  tes- 
tator, the  auditor  will  make  an  average  of  the  (esdmony,  in- 
cluding Mary  Ann  McPherson.  The  evidence  in  relation  to 
the  value  of  the  esta(e  devised  and  bequea(hed  by  the  testator 
to  the  defendants,  is  somewhat  indefini(e,  but  (he  chancellor, 
nevertheless,  thinks,  that  upon  a  fair  cons(ruc(ion  of  it,  and 
especially  of  the  proof  of  Thomas  Berry y  returned  on  the  11th 
of  July,  1845,  (hat  sufficient  data  may  be  found,  upon  which 
such  an  account  as  is  con(emplated  by  the  Court  of  Appeals, 
may  be  stated.     The  Cotirt  of  Appeals  having  decided,  that  (be 
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sums  which  shall  be  allowed  John  Thlsortj  from  the  death  of 
his  father  to  the  date  of  the  decree,  and  also  the  annuity  which 
may  be  decreed  to  be  paid  him  annually  thereafter,  shall  be  a 
charge  upon  the  entire  estate  devised  to  the  defendants,  and  that 
said  real  estate  shall  be  answerable  therefor,  the  chancellor 
thinks  that  the  entire  estate  is  liable  for  the  entire  sum  insolich, 
and  that,  consequently,  there  is  no  necessity  for  an  account 
charging  each  devisee  for  his  proportion,  however  convenient 
such  an  account  might  be,  for  the  adjustment  of  the  affairs  of 
the  defendants  inter  sese.  The  chancellor  also  thinks,  that 
the  said  defendants  are  chargeable  with  interest  on  the  balance 
due  for  each  year,  as  stated  in  former  reports  of  the  auditor.^' 

On  the  7th  December,  1847,  the  auditor  made  his  final  re- 
port. He  assumes,  upon  the  testimony  of  Mart/  Ann  McPher- 
sonj  that  up  to  the  year  1836,  the  complainant  had  received  a 
full  equivalent  for  his  support;  next,  by  bringing  her  testimony 
which  estimates  the  value  of  those  advantages  at  $250  to  $300, 
with  that  of  Middletony  who  estimates  them  at  $80  or  $90,  and 
with  that  of  CkBsar  A.  Ganltj  who  estimates  them  at  $26,  the 
average  from  1836  to  1838,  is  adjusted  at  $126.66$  per  annum, 
and  from  1838  to  1 846,  at  $182.60  per  annum,  and  lasdy,  that 
the  proper  allowance  to  be  made  for  complainant^s  support, 
would  be  $197.60  per  annum;  upon  these  principles,  the  sum 
ascertained  to  be  due  on  the  1st  of  December,  1847,  is  $908.17. 

The  defendants  excepted  to  this  report  on  the  grounds:  1st. 
That  the  testimony  of  Mary  Ann  MePherson  ought  not  to 
have  beeo  brought  into  average  with  that  of  MiddieioH  and 
Gantty  they  testifying  to  different  subjects.  She  proving  that 
the  advantages  and  privileges  which-complainant  received  from 
defendants,  weve  worth  $260  or  $300.  Whereas  the  latter  tes- 
tify only  as  to  the  value  of  the  land  complainant  held  of  de- 
fendants. 2nd.  That  said  testimony  of  Miss  McPhersoUy 
standii^  alone,  would  show  that  nothing  ought  to  be  allowed 
to  the  com j4ainant  for  bis  support..  3rd.  That  the  allowance 
made  him  by  the  auditor,  is  excessive,  and  is  not  warranted  by 
the  testimony. 
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The  complainant  again  excepted  to  the  admissibility  of  all 
the  evidence  offered,  for  the  purpose  of  showing  that  the  com- 
plainant had  been  supported,  in  whole  or  in  part,  by  the  defen« 
dants;  and  also  to  the  auditor's  report:  Isr.  Because  founded 
on  such  inadmissible  testimony.  2nd.  Because  the  auditor 
has  given  undue  weight  to  the  testimony  of  Mary  Ann  Mc- 
Pherson.  3rd.  For  the  reasons  stated  in  the  exceptions  to  the 
former  report. 

The  chancellor,  by  his  decree,  passed  lOth  of  February, 
1847,  ratified  the  auditor's  report,  and  directed  the  defendants 
to  pay  to  the  complainant  the  sum  ascertained,  hy  the  auditor, 
to  be  due  to  him  for  arrears,  and  also  the  further  sum  of 
^197.50,  in  half  yearly  payments,  commencing  on  the  1st 
December,  1847,  and  continuing  during  his  life. 

Both  the  defendants  and  the  complainant  appealed  from  this 
decree. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Magruder,  Martin,  and  Frick,  J. 

Pratt  and  Alexander,  for  complainant,  inidsted: 

1st.  That  the  decree  of  the  Court  of  Appeals,  already  passed 
on  the  former  appeal,  and  which  gives  law  to  this  case,  entides 
him  to  recover  an  adequate  allowance  for  his  subsbtence,  from 
the  time  of  the  death  of  Francis  Tolson,  the  testator,  to  the 
time  of  the  final  decree  to  be  passed  in  this  cause,  subject  only 
to  a  deduction  therefrom  to  amount  of  $60  per  year,  from  the 
time  of  the  testator's  death,  to  the  time  of  filing  the  bill,  and 
that,  under  said  decree,  evidence  is  admissible  only  for  the  pur- 
pose of  showing  what  would  be  an  adequate  allowance  for 
subsistence,  irrespective  of  any  payments  or  allowances  which 
may  have  been  made  to  the  complainant. 

2nd.  That  as  said  decree  directs  that,  in  making  the  allow- 
ance to  the  complainant,  due  regard  is  to  be  had  to  his  condi- 
tion and  habits  in  life,  it  is  concluded  that  the  allowance  must 
have  respect  to  the  fact,  that  he  is,  and  was,  at  the  time  of  th^ 
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testator'0  deaths  a  father  of  a  young  family^  dependent  on  him 
for  subsistence. 

3rd.  That  if  evidence  is  admissible  for  the  purpose  of  show- 
ing that  the  complainant  was  subsisted  for  any  time,  entirely  or 
in  part,  to  a  greater  extent  or  value  than  is  admitted  by  the  bill; 
the  deductions  made  from  the  testimony  in  the  record,  by  the 
auditor,  are  erroneous;  and  on  this  point  he  will  especially  in- 
sist, that  the  testimony  of  Mary  Ann  McPherson  ought  to  have 
been  excluded,  because  of  its  extravagance. 

4th.  That  the  aforesaid  decree  of  this  court  has  established, 
that  the  subsistence  to  be  provided  for  the  complainant,  is 
chaiged  upon  all  the  real  estate  of  the  testator  in  solido.  The 
chancellor  ought,  therefore,  to  have  passed  a  formal  decree, 
expressly  declaring,  that  said  real  estate  is  chargeable  with  the 
arrears  now  due  the  complainant,  and  the  further  sums  which 
may  become  due,  and  ought  to  have  provided  for  a  sale  of  said 
lands,  or  for  an  application  of  the  rents  and  profits  thereof  to 
the  payment  of  the  sums  due,  and  to  become  due  to  the  com- 
plainant. 

Tuck  and  Randall,  for  defendants,  contended: 

That  the  decree  of  Jthe  chancellor  was  erroneous,  so  far  as  it 
overruled  their  exceptions  to  the  auditor's  account,  which  they 
insist  were  well  taken,  and  which  constitute  their  points  as  ap- 
pellants. 

2nd.  As  appellees,  the  defendants  insist,  that  the  order  of 
the  chancellor,  of  the  10th  of  February,  1848,  was  correct  in 
overruling  the  exception  of  the  complainant  to  the  auditor's 
account. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  argument  in  this  case  has  proceeded  chiefly  on  the 
ground,  that  the  decree  heretofore  made  by  this  court  was  of  a 
conclusive  character, not  only  in  regard  to  the  general  question 
of  complainant's  right  to  recover,  but  as  to  the  details  and 
amount  to  be  allowed  him,  and  the  particular  rules  by  which 
the  auditor  was  to  be  controled.     In  short,  that  the  defendants 
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JD  the  bill  were  thereby  precluded  from  making  any  defence 
upoQ  the  merits.  It  is  obvious^  that  if  such  a  construction  be 
given  to  our  foilner  decree,  as  to  deprive  the  defendants  of  the 
privilege  of  shoeing/  that  the  pequisitions  of  the  will  have  been 
in  whole  or  in  pan  complied  with,  and  to  enforce  a  contribu- 
tion for  the  compkinant''8  support,  when  they  have  in  fact 
previously  made  that  contribution,  injustice  must  be  done. 

As  this  court  would  most  unwillingly  occasion  such  injus- 
tice, so  will  it  exert  every  legitimate  authority  to  prevent  its 
infliction.  We  are  quite  willing  to  admity  that  the  language 
of  our  former  decree  might  and  should  have  beeir  more  care- 
fully considered,  but  we  think  a  feir  interpretation  of  it  will 
not  preclude  the  just  claims  of  tlite  defendants  to  make  a  full 
defence  upon  tlie  merits.  The  Mil  was  tiled  upon  the  hypo- 
thesis, that  by  the  legal  effect  of  the  will,  John  Tobon  and 
John  ToUtn^s  family^  were  entitled  to  a  maintenance  out  of 
the  estate  of  the  testator.  The  defendants  assumed  the  theory/ 
that  the  bequest  was  altogether  void,  so  that  it  coiweyed  no 
interest  to  John  Tolson  or  to  his  family.  To  avoid  the  labor^ 
time  and  expense  of  aseertaioring  whether  the  devisees  of  the 
testator  bad  com{rfied  with  the  terms  of  the  bequest,  as  con- 
strued by  the  complarinaiK,an  agreementwwte  filed  to  the  effect, 
that  for  this  purpose — that  is  to  try  the  rights  of  eomptaanant 
in  the  most  summary  way — a  demurrer  to  the  bill  should  be 
filed.  This  brought  the  general  question  of  the  effect  of  the 
bequest  before  the  late  cbaneellor/  who  decreed^  that  the  be- 
quest was  void  for  uncertainty.  Upon  an  appeal  to  this  court, 
that  decree  was  reversed,  this  court  beir^  of  opinion,  that  so 
far  as  a  maintenance  to  John  was  directed  by  the  will,  it  was 
sufficiently  certain,  but  that  as  to  the  family,  it  was  void.  The 
object  of  the  agreement  was  then  gratified,  and  the  parties  be- 
came informed  of  their  rights  under  the  will.  It  was  not  com- 
petent in  this  court  to  allow  the  defendants  to  withdraw  their 
demurrer  and  answer  over,  although  provision  for  doing  so  in 
the  court  below  might  have  been  made  in  the  decree.  The 
decree  given  by  this  court  was,  in  its  terms,  calculated  to  afford 
the  relief  to  which  the  allegations  of  the  bill  entitled  the  corn- 
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plainant,  those  all^ations  being  in  the  posture  of  the  case  as  it 
then  stood  admilted  by  the  demurrer,  and  althou)^  it  would 
have  been  more  regular  to  have  ordered  the  case  to  be  returned 
to  the  chancery  court,  with  \\te  privilege  to  the  defendants  to 
answer  to  the  merits,  if  they  chose  to  avail  themselves  of  their 
privilege  to  do  so,  yet  it  does  not  follow,  that  such  right  was 
taken  away  by  any  thing  in  our  decree.  Upon  the  question, 
whether  that  right  might  be  exercised  aAer  the  case  was  again 
in  the  possession  of  the  chancellor,  the  decree  is  silent,  and  for 
that  reason,  is  within  the  case  of  DuvaU  and  The  Farmers 
Banky  9  G.  ^  /.,  32,  in  which  it  was  held,  '*that  upon  a 
second  appeal  in  the  same  case,  this  court  may  look  into  and 
decide  questions  involved  in  the  record  previously  brought  up, 
when  a  decision  of  those  questions  was  not  made  upon  the 
former  appeal."  We  think,  therefore,  that  the  chancellor  was 
in  error  by  the  order  of  1st  May,  1839,  rejecting  the  petition 
which  the  defendants  preferred,  asking  leave  to  answer  fully 
upon  the  merits;  and  also  by  the  order  of  9th  July,  1842,  rul- 
ing the  exceptions  to  the  answer  good,  on  the  ground  that  the 
defendants  were  not  at  liberty  to  answer  to  the  merits  of  the 
case  stoied  in  the  original  bill. 

The  decree  of  this  court  was  express  on  the  point,  that  a 
maintenance  to  John  Tolsouy  as  an  individual,  was  secured 
by  the  will,  and  the  reference  to  the  <<  condition  and  habits  of 
life"  of  John  Tolson  and  his  late  father,  was  intended  to  have 
allusion  to  the  extent  of  the  estate  and  to  their  mode  of  living, 
80  far  as  its  expeneiveness  or  economy  were  concerned,  and 
the  pmctice  and  habits,  in  this  respect,  of  the  persons  with 
whom  they  associated.  It  will  readily  occur,  that  where  a 
man  of  very  large  fortune,  whose  habits  of  life  have  been  lux- 
urious, and  who  has  indulged  his  children  in  the  most  expen- 
sive style  of  dress,  and  other  items  of  habitual  gratification, 
provides  for  the  maintenance  of  a  child,  whose  misfortunes  or 
infirmities  of  character  make  him  unfit  to  be  trusted  with  the 
possession  of  a  distributive  portion  of  his  estate,  a  laiger  annual 
expenditure  would  be  proper  and,  indeed,  necessary  to  his 
comfort,  than  in  a  case  difiering  in  all  respects,  so  far  as  wealthy 
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and  luxurious  or  expensive  habits  of  iiviug  were  concerned. 
A  man  may  be  comfortable,  with  plain  fare  and  plain  dress, 
who  has  always  been  accustomed  to  them,  while  to  another, 
who  has  always  indulged  in  a  contrary  practice,  and  whose 
associations  are  with  those  of  similar  habits  of  indulgence,  it 
would  be  anything  but  comfort  to  be  reduced  to  the  same  kind 
of  economy.  The  terms  were  employed  in  the  decree  in  the 
sense  here  expressed,  and  not  as  denoting  his  condition  rela- 
tively to  his  wife  and  children,  and  servants;  and  the  extent 
or  value  of  the  estate  of  the  testator,  was  considered  a  proper 
element  in  the  estimate  of  a  reasonable  allowance,  as  it  cannot 
be  inferred,  that  with  a  family  of  seven  other  sons  and  two 
daughters,  it  was  his  design  to  give  the  whole,  or  a  very  lai^ 
proportion,  of  the  profits  of  his  entire  estate  to  the  maintenance 
of  one  son,  to  whom  he  did  not  deem  it  prudent  to  devise  any 
portion  of  his  estate. 

The  opinion  of  the  present  chancellor,  as  expressed  in  his 
order  of  the  14th  June,  1847,  gives  a  very  proper  interpretation 
to  the  decree  of  this  court,  except  in  the  particulars  about  to  be 
mentioned.  The  first  is,  that  he  allows  the  testimony  which 
bad  been  given,  as  to  the  sum  necessary  for  the  maintenance 
of  the  complainant,  regarded  as  "the  head  of  a  family,"  to 
enter  into  the  average  with  the  estimates  of  what  was  necessary 
for  his  individual  support;  and,  again,  he  seems  to  consider 
the  decree  of  this  court  as  requiring  the  chaige  to  be  made  in 
solidoy  and  not  distributively  amongst  the  several  defendants. 
The  court  did  not  design,  by  saying  the  entire  real  estate  was 
chaigeable,  to  confine  the  chancellor  to  any  particular  mode  of 
securing  to  the  complainant  the  benefit  of  the  lien,  but  only  to 
announce  the  opinion  that  a  lien  was  created.  Being  of  opin- 
ion with  the  chancellor,  that  there  are  manifest  advantages  in 
adjusting  the  rights  of  all  the  parties  definitely,  there  appears 
to  us  great  propriety  in  arranging  the  account  accordingly. 
By  the  terms  of  the  act  of  Assembly,  we  are  bound,  while  the 
case  is  before  us,  to  correct  any  errors  throughout  the  prepress 
of  the  cause  which  are  complained  of  on  the  appeal,  and  we 
must,  therefore,  reverse  the  several  orders  before  mentioned. 


^ 


Digitized  by 


Google 


OP  MARYLAND.  391 


Barnes  and  Fergasion,  vs.  Compton*8  Adm*rp,  et  aL — 1849. 

and  allow  the  case  to  be  returned  to  the  chancery  court,  to 
permit  the  defendants,  if  they  find  it  necessary  to  do  so,  to 
answer  fully  to  the  bill,  on  such  terms  as  the  chancellor,  pur- 
suant to  the  practice  of  the  court,  may  prescribe,  and  for  such 
further  proce<sdings  as  the  nature  of  the  case  and  justice  to  the 
respective  parties  may  require. 

As  some  points  of  detail  have  been  argued,  it  may  avoid 
future  litigation  on  them  to  say,  that  we  are  of  opinion,  that 
the  complainant's  portion  of  the  land  derived  to  him  by  inheri- 
tance from  Wi/ielmina  Tolson,  is  chargeable,  as  every  part  of 
the  real  estate  is,  with  its  proportionate  share  of  the  allowance, 
and  we  think  the  most  eflectual  mode  of  imposing  the  charge, 
would  be  by  crediting  this  aliquot  part  against  his  claim,  and 
thus  reducing  the  amount  chargeable  to  the  owners  of  the 
other  portions. 

Martha  E.  Tolson^  the  widow  of  Alfred^  can  only  be 
chargeable  in  respect  of  her  dower,  and  her  child  only  as  heir 
to  the  father,  Alfred  Tolson. 

Interest  is  properly  chai^eable  at  the  expiration  of  the  year, 
if  any  balance  then  remains  due,  according  to  the  principle,  in 
that  respect,  adopted  by  the  account,  which  was  confirmed  by 
the  chancellor. 

CAUSE  REMANDED 

UNDER  ACT  OF  1832. 


Richard  Barnes,  and  Robert  Fergusson,  Exc'rs  of 
John  Barnes,  vs.  Peter  W.  Grain,  and  Henry  G.  S. 
Key,  Adm'rs  of  Mary  C.  B.  Compton,  and  next 
friend  of  Barnes  Compton. — December^  1849, 

The  jarisdiction  of  courts  of  equity  to  superintend  the  administration  of  as- 
sets, and  decree  distribution  amon|r  legatees,  is  now  fully  established. 
ETery  gaardian,  howeFer  appointed,  is  under  the  soperintendanco  and  control 
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of  a  oaurt  of  chancery,  and  may  be  there  held  responsible  for  his  conduct, 
upon  application  of  the  infant  by  prockein  ^mi, 

A  bill  in  equity  may  be  filed  during  infancy,  and  the  court  will  hear  any  one 
on  bebalf  of  the  infant. 

A  bill  filed  by  the  representati^s  of  a  ward,  agamst  the  executors  of  a  guar, 
dian,  in  whose  hands  the  estate  of  the  Infant  remained  unaccounted  for  at 
his  death,  is  clearly  within  the  jurisdiction  of  chancery. 

The  intervention  of  a  remedy  at  common  law,  against  the  representatires  of 
the  guardian,  cannut  be  made  to  control  the  original  relief  which  chancery 
had  the  power  to  afford. 

Where  the  authority  and  jurisdiction  of  the  court  of  chancery  is  original  and 
established,  it  is  not  ousted  by  a  statatory  provision,  giving  to  courts  of  law 
power  over  the  same  subject. 

Chancery  will  entertain  a  bill  which,  on  its  face,  discloses  a  complete  remedy 
at  law,  where  sufficient  ground  is  shown  for  going  into  equity. 

As  evidence  of  payment  of  a  legacy  due  to  a  ward,  the  defendants  relied  on 
a  memorandum  in  the  handwriting  of  C,  the  husband  of  the  ward,  by 
which  be  charged  himself  with  "amount  of  JS's  drail,  500,**  (B  being  the 
guardian.)  The  draft  was  not  produced,  and  there  was  no  proof  of  its 
payment,  or  on  what  account  it  Was  drawn .  They  further  claimed  a  credit 
of  $15,000,  being  the  amount  of  a  check  by  B,  on  a  bank  in  Baltimore, 
payable  to  C,  or  bearer ^  which  was  paid  by  the  bank,  but  to  whom  the 
money  was  paid,  did  not  appear.  Hsld  :  that  this  evidence  of  payment 
was  too  indefinite  and  vague  to  entitle  tko  guardian  to  a  discharge  in 
equity. 

When  payments  of  this  character,  looking  to  the  discharge  of  a  guardian's 
account,  are  made,  it  is  essential  that  the  party,  at  his  peril,  should  obtain 
and  preserve  the  necessary  and  legal  evidence  to  thikt  eSibqL 

Appeal  from  the  Court  cf  Chancery. 

The  bill  in  this  case  was  filed  in  1845,  by  the  appellees^  to 
recover  of  the  appellants  a  pecuniary  legacy  bequeathed ,  in 
1818)  by  Samuel  Bond  to  Mary  C.  £.  Complon,  and  which 
came  to  the  hands  of  John  Barnee,  the  executor  of  Samuel 
Bondy  and  the  testator  of  the  appellants. 

The  answer  admits,  the  bequest  by  Samuel  Bond  to  iiis 
grandniece,  Mary  O.  B.  Barnes;  the  reception  of  the  legacy 
by  John  Barnes yihe  executor  of  S.  Bond,  and  the  guardian  of 
Mary  C  B.  Barnes;  the  marriage  of  M.  C  B.  Barnes  to 
Mr.  Compton,  in  1824;  her  death  in  1834^  and  that  of  her 
husband,  in  1837,  leaving  the  complainant,  Barnes  Comptony 
their  only  child  and  heir  at  law.    The  answer  also  admits  the 
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administralicm  of  the  complainants  Key  and  Crain,  upon  the 
estate  of  Mrs.  Oompion,  and  the  sufficiency  of  the  personal 
estate  of  John  Barnes,  in  their  hands,  as  executors  to  pay  the 
legacy.  The  defence  set  up  is,  that  the  legacy  had  been  paid. 
The  defendants  also  excepted  to  the  averments  of  the  bill,  and 
the  jurisdiction  of  the  court. 

The  facts  of  tlie  cause  are  so  fully  stated  in  the  opinion,  as 
to  render  a  further  statement  of  them,  or  of  the  testimony,  un- 
necessary. 

The  chancellor  (Johnson,)  decided,  that  the  complainants 
were  entitled  to  relief,  and  passed  an  order  referring  the  cause 
to  the  auditor,  to  state  the  necessary  accounts.  From  this  order 
the  defendants  appealed.  The  opinion  of  the  chancellor,  ac- 
companying this  order,  is  reported  in  1st  Md,  Ch.  Decisions^ 
151, 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chambers, 
Magruder,  Martin,  and  Frick,  J. 

Randall  and  Causin,  for  the  a{^ellants,  on  the  questions 
of  lapse  of  lime  and  jurisdiction: 

The  court  sec,  that  this  is  a  bill  for  the  recovery  of  a  legacy 
twenty-seven  years  after  the  testator  bequeathed  it,  and  died — 
twenty  years  after  the  right  of  action  accrued  to  the  legatee, 
by  her  intermarriage,  or  more,  as  it  may  be  her  right  of  action 
accrued  before  her  marriage — during  ten  years  of  which  twenty, 
she  was  living  with  her  husband,  and  during  three  years  longer 
the  liusband  lived,  surviving  his  wife.  The  bill  alleges  no 
absence  from  the  State,  no  disability  to  sue,  no  ignorance  of 
rights,  nothing  to  arrest  this  right  of  action,  or  prevent  recovery. 

As  to  the  jurisdiction  of  the  cotirt,  which  is  excepted  to,  there 
can  be  no  doubt  of  the  right  of  action  for  the  recovery  of  this 
legacy  on  the  executor^s  bond,  nor  on  the  guardians  bond — 
which  could  have  been  brought  by  the  legatee  and  her  husband, 
or  by  her  surviving  husband,  for  twelve  years  after  their  inter- 
marriage, at  least — for  seven  years  after  the  passage  of  this  ac- 
count, wherein  John  Beunes  had  claimed  credit  for  these  lego? 
60        V.8 
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cies.  No  account  was  required^  no  difficulty  whatever  requiring 
the  aid  of  a  court  of  chancery^  no  special  circumstance,  what- 
ever, shown  why  ihe  parties  should  go  into  equity.  We  say, 
therefore,  there  is  no  jurisdiction  in  this  case  in  a  court  of  equity; 
a  court  of  law  would  have  fully  administered  relief,  else  all 
estates  may  be  brought  here.  2G.S^J,,  14,  Gibbs  vs.  ClagetL 
12  G.^  J,,  477,  Richardson  vs,  SliUinger. 

Our  testamentary  system,  and  acts  of  Assembly,  giving  the 
right  to  sue  and  recover  legacies  at  law,  causes  much  of  the 
English  law  on  the  subject,  to  be  inapplicable  to  us.  Kane 
vs.  Bloodgood,  7  John.  Ch.  Rep.y  90. 

If  a  suit  had  been  brought  at  law,  on  either  the  executor's 
bond,  or  the  guardian's  bond,  no  doubt  can  be  entertained  that, 
by  our  statute,  it  would  have  been  barred  by  the  statute  of  limi- 
tations.    3  G.  ^  J.,  389,  Green  vs.  Johnson. 

Whether  the  suit  had  been  for  the  legacy  or  not,  and  what- 
ever proceedings  had  been  instituted  at  law,  for  the  recovery  of 
this  legacy,  it  would  have  been  barred  by  the  statute  of  limita- 
tions. As  there  are  forms  of  action  at  law,  by  which  this  action 
for  the  legacy  may  be  maintained,  equity  will  follow  the  law  in 
applying  the  same  rule  when  the  suit  is  brought  here,  although 
there  be  no  such  special  limitation  provided  by  law,  within 
which  the  legacy  must  be  sued  for.  7  John.  Ch.  Rep.,  90, 
above. 

Now  this  very  fact,  that  there  is  no  such  special  provision  to 
bar  a  legacy,  shows,  that  courts  will  adopt  some  such  rule  as 
will  prevent  the  laches,  lapse  of  time,  &c.,  as  may  require  the 
proper  prosecution  of  suits  to  recover  legacies.  This  is  the 
general  policy  of  the  law.  The  testamentary  system ,  in  all  its 
provisions,  looks  to  a  speedy  and  certain  settlement  up  of  es- 
tates. Here,  from  1819,  to  1837,  the  right  to  recover,  existed 
in  persons  capable  of  suing  and  requiring  payment.  Now, 
although  there  is  no  special  limitation  of  time,  within  which  a 
legacy  must  be  sued  for,  yet,  in  Angel  on  LdmitationSy  page 
169,  we  read:  ^^  Long  forbearance  to  make  demand  for  unpaid 
legacies,  affords  the  presumption,  either  that  the  claimant  was 
conscious  the  legacy  has  been  satisfied,  or  that  he  intended  to 
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relinquish  it;"  and  he  cites,  among  the  authorities,  English 
and  American  works.  See  also  Jones  vs.  Turlmrville^  2  Veset/j 
Jr.,  11.  2  Story  Eq.  Com.,  sec.  1520.  1  Minor,  256, 362, 
Huckstep  vs.  Matthews  and  Court.     2  Watts^  Rep.,  161. 

That  courts  of  equity  will  always  presume  against  these  stale 
demands,  under  all  circumstances.  10  Wheat.  Rep.,  152, 
Elmundorff  vs.  Taylor.  1  Howar d, 161,  Mc Night  vs.  Taylor. 
5  G.^  J.,  121,  Steiger^s  Adm^r,  vs.  Hillen,  (this  is  a  case  of 
a  widow,  always  the  most  favored  of  claimants.)  3  Bland, 
110,  Hepburn'* s  case. 

There  needs  be  no  such  defence  as  laches,  lapse  of  time, 
&c.,  specially  set  up  in  the  answer,  the  plea  or  defence  of  pay- 
ment is  supported  by  these  facts,  showing  the  legal  and  equitable 
presumption  of  payment.  Higgins  vs.  Craxoford,  2  Vesey, 
Jr.,  11,  and  the  above  authorities. 

The  argument  on  the  facts  of  the  case  is  omitted. 

Alexander  and  Pratt,  for  the  appellees,  insisted: 

Ist.  That  the  record  does  not  show  the  payment  of  the  whole , 
or  any  part  of  the  legacy  claimed  in  the  bill. 

2nd.  That  the  prayer  for  relief,  contained  in  the  bill,  was 
sufficient  to  warrant  the  decree  which  has  been  passed  in  the 
case. 

3rd.  That  the  case  presented  by  the  bill,  if  sustained  by  the 
proof,  would  clearly  entidc  the  complainant  to  relief  in  equity. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

Samuel  Bond,  by  his  last  will  and  testament,  bequeathed  to 
his  grandniece,  Mary  C.  B.  Barnes,  a  pecuniary  legacy  of 
$3,000,  and  also  one-fourth  of  his  slaves.  Two  of  the  co- 
executors  of  the  will  having  died,  Joh?i  Barnes,  the  surviving 
executor,  (and  the  father  and  guardian  of  the  legatee,)  passed 
his  first  and  final  administration  account  with  the  orphans  court, 
by  which,  as  guardian,  he  came  to  the  possession  of  the  said 
$3,000,  and  the  further  sum  of  $2,337.50,  the  estimated  value 
of  the  slaves  so  bequeathed  to  his  daughter. 
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Mary  C.  B.  Barnes  inteimarried  with  William  P.  Comp- 
toriy  and  both  Oompton  and  wife  afterwards  died,  leaving 
Barnes  Compton  (one  of  llie  complainants,)  their  only  child 
and  heir  at  law,  and  John  Barnes j  the  grandfather,  was  duly 
appointed  his  guardian. 

The  said  John  Barnes y  the  guardian,  some  few  years  after, 
also  died,  leaving  the  defendants,  Richard  Barnes  and  Robert 
Fergussony  his  executors^  who,  in  that  character,  came  to  the 
possession  of  his  estate. 

Peter  W.  Grain  and  Henry  G.  S.  Key^  the  complainants^ 
then  sued  out  letters  of  administration  upon  the  estate  of  Mary 
C  B.  Compton^  andy  in  that  right,  uniting  with  them  Barnes 
Compiony  (for  whom  they  sue  as  his  next  friends,)  they  file  the 
present  bill  of  complaint. 

The  bill  admits,  that  Barnes ^  the  guandian,  accounted  io 
Compton  and  wife  for  her  proportion  of  the  estimated  value  of 
the  slaves,  but  charges  that  he  never  paid  to  them,  ift  whole  or 
in  part,  the  legacy  of  $3,000,  which  is  now  sought  to  be  re- 
covered by  these  complainants. 

The  bill  further  diargesy  thai  as  the  next  friends  of  Barnes 
Comptonj  the  complainants^  Crain  and  Key,  applied  to  the 
defendants  to  pay  the  aforesaid  legacy,  but  that  they  refused  to 
do  so,  because  of  their  doubt  whether  the  same  could  be  ac- 
counted for  and  paid  over  to  any  other  than  an  administrator  of 
the  said  Mary  C»  B.  Compton;  and  that  they,  thereupon,  sued 
out  letters  of  administration  on  her  estate,  to  secure  the  defen- 
dants, and  afford  them  the  necessary  indemnity  against  future 
responsibility  for  any  sum  which  they  may  be  decreed  to  pay, 
cither  to  Barnes  Compton,  the  minor,  or  to  them,  as  adminis- 
trators of  the  mother,  Mary  C,  B.  Compton. 

The  bill  charges,  also,  that  in  a  certain  book  of  account,  or 
memorandum,  in  the  possession  of  said  executors  of  Barnes, 
the  entries  importing  the  indebtedness  of  their  testator,  will  be 
foqnd,  intended  by  him  as  the  evidence  and  acknowkdgraent 
of  his  continued  liability  for  said  legacy,  in  the  event  of  his 
death,  and  concludes  with  a  prayer  for  such  relief  as  equity 
may  require. 
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The  answer  admitling  ibe  bequest  by  Samuel  Bond,  ihe 
grandfatlier;  the  marriage  and  successive  deaths  stated  in  the 
bill,  the  birth  and  minority  of  Barnes  Compton,  and  liie  suffi- 
ciency of  the  estate  of  the  testator,  referring  to  the  book  of  ac- 
counts invoked  in  the  bill,  (which  is  produced  as  a  part  of  the 
evidence,)  and  to  other  testimony  to  be  produced  by  them, 
avers  that  the  legacy  has  been  paid,  if  not  the  whole,  at  least 
in  part,  to  Cotnpton^  the  husband  of  the  legatee,  in  his  lifetime, 
and  insists,  that  no  such  relief  ought  to  be  granted,  as  is  prayed 
by  the  bilL 

Before  we  enquire  whether  this  defence  is  sustained  by  the 
testimony  submitted,  we  proceed  first  to  dispose  of  the  6bjec- 
lions  which  have  been  taken  to  the  form  and  character  of  the 
proceeding. 

It  has  been  contended,  that  there  is  no  jurisdiction  in  this  case 
in  a  court  of  equity,  and  that  full  relief  might  be  administered 
at  law. 

It  is  ordinarily  true,  as  a  general  proposition,  that  where  there 
is  effectual  and  complete  remedy  at  law,  and  do  ground  is 
shown  for  going  into  equity,  a  court  of  chancery  will  not  en- 
tertain a  bill.  1  fir.  ^  Cr.,  221,  Drury  vs.  Conner.  But  one 
of  the  most  important  functions  of  a  court  of  chancery,  is  the 
care  of  the  rights  and  the  property  of  infants,  and  the  jurisdic- 
tion of  these  courts  to  superintend  the  administration  of  assets, 
and  decree  distribution  among  legatees  and  distributees,  is  now 
fully  established.  1  Siary^s  Eq.,  sec.  502.  Every  guardian, 
however  appointed,  is  under  the  superintendance  and  control 
of  the  court  of  chancery,  and  maybe  there  held  responsible  for 
his  conduct,  upon  application  of  the  infant  by  prochein  ami. 
I  John.  Ch.  Cos.,  99,  and  2  P.  Wms.j  107,  Eyre  vs.  The 
Countess  of  Shaftsbury.  And  a  bill  in  equity  may  be  filed 
during  the  infancy,  and  the  court  will  hear  any  one  on  behalf 
of  the  infant.     Macpherson  on  Infants,  115,  348. 

In  this  character,  these  parties.  Grain  and  Key,  as  the  next 
friends  of  the  ward,  first  applied  to  the  appellants  to  account 
for  said  legacyj  and  the  payment  being  declined,  on  the  ground 
that,  in  that  character,  they  could  not  indemnify  the  executors 
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of  Betmes,  they  saed  out  tbese  letters  of  admimstraitoDy  as  a 
sufficient  security  to  the  appe])ants,  in  accounting  for  and  pay- 
ing to  them,  in  that  character,  (he  legacy  due  by  their  testator, 
and  which,  when  recovered,  Barnes  Cornptorij  the  ward,  will 
be  entitled  to  receive  from  their  hands. 

It  is  thus  a  bill  filed  by  the  representatives  of  the  ward,  against 
the  executors  of  a  guardian,  in  whose  hands  the  estate  of  the 
infant  remained  unaccounted  for  at  his  death.  It  claims  the 
liquidation  of  an  account  over  which  the  court  of  chancery,  in 
the  lifetime  of  Barnes ^hdiA  original  jurisdiction, and  full  power 
to  afford  redress.  The  intervention  of  a  remedy  at  common 
law,  against  the  representatives  of  Barnes,  since  his  decease, 
cannot  be  made  to  control  the  original  relief  which  chancery 
had  the  power  to  afford;  and  the  case  is  still  essentially  that  of 
a  ward  seeking  relief  in  chancery,  against  the  perversion  of  a 
trust  in  the  bands  of  the  guardian,  for  which  bis  estate  is  re- 


The  argument  of  the  af^llants'  counsel  is,  that  as  the  right 
of  action  at  law,  for  the  recovery  of  this  legacy  on  the  execu- 
tor's bond,  is  complete  and  undoubted,  and  as  our  acts  of  As- 
sembly  give  this  right  to  sue  and  recover  legacies  at  law,  the 
resort  to  chancery  is  excluded.  But  where  the  authority  and 
jurisdiction  of  the  court  of  chancery  is  original  and  established, 
it  does  not  result  that  such  jurisdiction  is  ousted  by  a  statutory 
provision  that  gives  to  courts  of  law  power  over  the  same  sub- 
ject. And  the  case  of  Drury  vs.  Conner,  I  H.  6f  6r.,  220, 
before  referred  to,  shows  distinctly,  that  chancery  will  entertain 
a  bill  which,  on  its  face,  discloses  a  complete  remedy  at  law, 
where  sufficient  ground  is  shown  for  going  into  equity.  And 
such  grounds,  we  apprehend,  are  sufficiently  shown  by  the  facts 
in  the  case,  which  we  propose  to  examine. 

The  material  fact,  that  the  legacy  was  bequeathed  by  Samuel 
Bond  to  his  grandniece,  the  n>other  of  Barnes  Compton,  is 
admitted  by  the  answer,  which  further  avers,  that  it  was  paid, 
if  not  in  whole,  at  least  in  part,  to  Wm.  P.  Compiony  the  hus- 
band of  the  legatee,  in  his  lifetime. 
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To  sustain  tbe  defence  thus  set  up,  the  appellante  file  the 
tN»ek  of  accouDts  invoked  by  the  complainants,  which  is  en- 
dorsed, "Book  of  accounts  ot  Jokti  Borwe^.  surviving  executor 
of  Samuel  Bondy  It  must  be  premised,  here,  that  in  the 
administration  account  of  Barnes^  as  surviving  executor,  in 
the  distribution  of  the  estate  accounted  for,  he  charges  himself 
with  $3,000,  the  amount  of  specific  legacy  in  his  bands,  as 
guardian  of  Mary  C  B.  Barnes,  as  also  to  ooe-fourth  of  tlie 
negroes  of  the  deceased,  bequeathed  to  lier,  io  value  $2,337.50, 

That  account,  without  date,  is  then  transferred  to  this  book, 
which  purports  to  show  the  settlement  of  the  estate,  with  the 
legatees  a^  others,  as  follows : 

Dr.    John  Barnes,  io  Mary  C  B.  Barnes. 
To  one-fourth  of  negroes,  as  per  in- 
ventory,        ...        -    $2,337  50 
Specific  legacy,   ...        -      3,000  00 


$5,337  50 
And  on  the  other  side,  credited  thus: 
Cr.    By  your  receipt,  in  full,    -        -    $5,337  50 

This  charge  is  here  made  against  himself,  and  in  his  char- 
acter as  guardian  to  the  ward,  before  Iter  moiriage.  Whose 
receipt  in  full  is  here  meant  and  intended?  Not  Compion^s; 
for  Mary  C.  B.  Barnes  was  not  then  married  to  him.  But 
the  answer  avers,  that  th^  payment  was  made  to  Campion  in 
his  lifetime.  This  entry,  therefore,  can  certainly  not  be  used 
to  support  that  allegation.  To  whom,  then,  was  it  paid?  It 
is  a  forced  construction,  and  also  against  the  defence  set  up,  to 
say  it  was  paid  to  the  ward.  Besides,  being  an  infant  ward, 
she  could  give  no  discharge.  But  it  is  eoiirely  consistent  with 
the  statement  of  the  account,  and  the  design  of  the  book,  to 
say  it  was  paid  to  himself;  that  is,  intended  as  a  transfer,  as  ad- 
ministrator, to  himself,  to  operate  as  a  charge  against  himself, 
as  guardian  of  his  daughter.  All  the  other  entries  in  the  book 
confirm  this  view.     The  entry  preceding  is: 
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^^Dr.     Henry  Gardiner^s  guardian j  to  Samuel  B.  Gardiner. 
To  specific  legacy  to  Samuel  B.  Gardiner ^       $3,000 

Cr.     (On  the  other  side,  as  above.)    By  your  receipt, 

in  full, 83,000." 

Thus  shewing,  that  the  account  was  liquidated  by  the  receipt 
of  the  party  against  whom  the  entry  and  the  charge  is  made, 
ana  corresponding  with  the  credit  which  he  claims  in  the  dis- 
triUulion  account  of  the  estate  in  the  orphans  court,  where  this 
same  amount  is  claimed  and  credited  to  the  estate,  as  paid  in 
distribution  to  ^^  Henry  Gardiner ^  guardian  of  Samuel  Bond 
Gardiner y  for  a  specific  legacy  of  $3,000;"  this  book  of 
accounts  being  a  recapitulation,  seriatim,  of  the  distribution, 
and  a  reiteration  only  of  the  payment  of  this  amount  from  him, 
as  executor  to  himself  as  guardian,  particularly  as  it  is  nowhere 
averred  or  claimed,  that  he  paid  the  amount  to  his  daughter, 
but,  on  the  contrary,  that  he  paid  it  to  her  husband,  William 
Compton.  And  it  will  be  observed,  that  the  account  does  not 
purport  to  be  any  other  than  an  account  with  himself,  in  which 
John  BarneSy  as  guardian  of  his  daughter,  gives  to  John 
BarneSy  the  executor  of  Samuel  Bond,  a  discharge,  and  takes 
to  himself,  as  such,  a  receipt  in  full,  or,  in  other  words,  a 
credit  lor  the  amount.  This  is  the  only  interpretation  to  be 
given  to  the  entry  as  it  stands,  and  corroborates  the  charge  of 
the  appellees,  that  the  proof  of  their  claim  would  be  sustained 
by  the  entries  in  this  book,  when  produced.  It  does  not  satisfy 
us  of  tlie  defence  for  which  it  is  used.  The  law  has  defined, 
with  peculiar  strictness,  the  mode  of  discharging  a  guardian's 
account.  We  do  not  say  it  precludes  the  proof  of  a  settlement 
aliunde^  but  it  must  be  on  clearer  evidence  than  we  think  this 
account  of  the  party  himself  furnishes,  and  we,  of  course, 
reject  it. 

The  next  evidence  produced  is  a  separate  paper,  no  part  of 
the  account  book,  which  pui-ports  to  be  the  charges  of  the  com- 
missioner and  clerk,  for  executing  the  commission  in  the  cause, 
and  upon  the  same  paper,  immediately  following,  is  an  account, 
thus  stated:  "  Wm.  P.  Compion,  exc'r,  dr."   *^ To  one  negro 
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roan  JohUy  $362^50."  And  then  follow  some  other  small 
items^  and  it  closes  thus:  ^^  1829,  by  Amount  of  Jchn  Barnes^ 
draft,  $500."  This  latter  account  is  proved  to  bo  in  the  hand- 
writing of  Comptouy  and,  by  the  testimony  of  OoXj  must  have 
relation  to  this  sale  of  a  negro.  All  that  he  says  is,  that  ^'  th« 
exhibit  is  in  his  handwriting,  as  far  as  the  entry  of  the  chaige 
in  said  account  of  negro  man  Johriy  and  that  he  has  no  distindt 
recollection  about  the  balance  of  said  account."  And  on  look- 
ing at  the  account  again,  says,  ^^he  had  negroes  of  H.  Haw- 
kins for  sale,  and,  among  them>  one  called  Jehtiy  and  thinks 
the  transaction  must  have  taken  place  as  there  stated." 
Whether  the  draft  was  drawn  iy  John  or  on  John  Barnes^ 
does  not  appear.  Whether  on  account  of  the  legacy  qr  not,  is 
equally  uncertain,  as  also  the  particular  date  of  the  transaction> 
which  is  covered  by  the  whole  year  of  1829.  BarneSy  as  we 
have  seen,  kept  a  book  of  account  of  his  administration  of  the 
estate,  and  there  is  no  entry  there  of  this  transaction.  The 
record  shows,  that  there  were  other  claims  of  Mrs,  Oompion 
against  the  estate,  and^  even  if  it  were  shown  that  the  draft  was 
upon  Bamesy  and  that  he  accepted  it,  it  cannot  still  be  as- 
sumed, that  it  was  specifically  on  account  of  this  legacy.  The 
draft  is  not  produced,  nor  is  there  any  evidence  that  i^  was  ever 
paid;  and  the  transaction  to  which  the  account  refers,  seems 
to  have  been  exclusively  between  Compton  and  Cox,  and  not 
Campion  and  Barnes,  In  any  view  we  c^n  take  of  it,  with 
the  aid  of  the  oral  testimony,  it  is  altogether  too  uncertain  to 
make  it  the  basis  here  of  a  credit  upon  a  guardian's  account. 
Transactions  between  guardian  and  ward,  should  be  made 
more  lucid  than  this,  to  entitle  the  guardian  to  a  discharge  in 
equity.  It  may  have  been  a  payment,  as  contended  for  by 
the  respondents,  but  when  the  evidence  is  committed  to  a  loose 
piece  of  paper,  it  should,  at  least,  appear  in  a  more  intelligible 
form,  and  susceptible  of  a  clear  interpretation.  It  would  be  to 
relax  the  rules  of  evidence  too  far,  to  alk)W  evidence  of  this 
character  to  avail  the  party  setting  it  up,  and  it  is,  of  course^ 
rejected  here. 
Of  the^ame  ciiaracter  is  the  other  credit  claii\^d,  upon  the 
51        V.8 
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check  of  $1,500,  in  favor  of  Wm.  B.  Comptony  or  bearer,  on 
•the  Bank  of  Baltimcre.  It  is  true,  that  the  payment  of  it  ia 
proved  at  the  bank  out  of  the  funds  of  Barnes.  But  Compion 
is  no  further  identified  with  the  transaction,  than  by  the  direc- 
tion in  (he  check  to  pay  it  to  him  or  to  bearer.  Not  the  slight- 
est intimation  that  Compton  ever  received  the  money,  but 
what  we  are  iefl  to  infer  from  the  terms  of  the  check.  It  is 
not  even  proved  that  the  check  ever  came  to  tlie  hands  of 
Compton.  Evidence  of  this  character,  so  indefinite  and  vague, 
the  courts  of  this  Slate  have  so  uniformly  denounced,  that  we 
cannot  for  a  moment  hesitate  to  reject  it.  We  can  only  pursue 
the  principles  long  established  in  courts  of  justice  in  the  appli- 
cation of  this  sort  of  evidence.  It  may  be  probable  that  this 
check  was  paid  according  to  its  tenor,  but  we  are  not  at  liberty 
to  infer  it.  And  if  paid  to  Compton^  whatever  evil  it  works, 
is  solely  imputable  to  the  party  who  is  injured  by  bis  own 
laches. 

The  remaining  evidence  relied  on,  is  still  more  exceptiona- 
ble. Comptony  it  is  said,  at  one  time  expressed  to  the  witness 
a  desire  to  buy  lands,  if  Barnes  wotdd  settle  with  him.  He 
did  purchase,  about  that  time,  land  to  the  amount  of  $780. 
Without  the  slightest  proof  of  his  inability  to  purchase,  inde- 
pendent of  this  supply  from  Barnes^  we  are  asked,  in  effect, 
to  credit  this  amount  as  money  received  from  Barnes^  and  to 
apply  it  in  payment, /tto  tantOy  of  the  legacy.  Such  a  con- 
clusion from  this  vague  declaration  of  a  party,  would  do  vio- 
lence to  the  wildest  possible  presumption,  and  cannot  for  a 
moment  be  entertained  by  the  court. 

Upon  a  fair  and  liberal  interpretation  of  this  testimony,  we 
can  find  no  satisfactory  proof  of  the  payment  alleged,  either  in 
whole  or  in  part,  of  this  legacy,  from  Bond  to  Mrs.  Compton^ 
or  to  her  husband.  It  is  not  so  reliable  in  any  particular,  as 
to  justify  the  court  in  attaching  to  it  the  slightest  attribute  of 
certainty  in  its  application  to  the  case  before  us.  There  is 
evidence  of  transactions  between  Barnes  and  Compton  in  rela- 
tion to  moneys.  But  that  they  relate  to  this  particular  contro- 
versy, or  sustain  the  construction  claimed  for  tbem^  is  far  from 
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being  conclusive.  When  payments  of  this  character,  looking 
to  the  discharge  of  a  guardian's  account,  are  made,  it  is  essen- 
tial that  the  party,  at  his  peril,  should  obtain  and  preserve  the 
necessary  and  legal  evidence  to  that  effect,  and  hoveever  plausi- 
ble the  inferences  may  be  from  the  transactions  here  set  up 
between  the  parties,  to  allow  them  to  prevail  as  conclusive 
against  the  complainant,  would  fix  upon  the  administration  of 
justice  a  character  of  instability  and  uncertainty,  which  it  is 
the  great  object  of  the  rules  of  evidence  t(S  avoid. 

There  is  in  the  whole  case  no  legal  proof  of  any  of  the 
alleged  payments.  They  rest  upon  testimony  too  weak  to 
justify  the  conclusions  claimed  for  it.  And  if  they  do,  in  re- 
ality, belong  to  the  particular  matter  under  inquiry,  the  pay- 
ment of  this  legacy,  it  is  the  fault  or  misfortune  of  Barnes, 
that  be  has  not  left  the  key  to  their  application.  The  neglect 
is  bis  own,  and  whatever  injury  may  result  to  his  estate,  (upon 
the  hypothesis  that  it  may  have  been  paid,)  is  entirely  to  be 
imputed  to  his  own  want  of  ordinary  prudence  and  caution. 
We  can  have  no  hesitation  in  affirming  the  decree  of  the  chan- 
cellor. 

DECREE   AFFIRMED. 


Lucy  Gray,  and  others,  vs.  Edmund  Lynch  and  Samuel 
McDonald,  and  others. — December y  1849. 

The  English  chancery  role,  in  regard  to  the  necurities  in  which  trust  funds 
mnst  be  inretted,  has  nerer  been  literally  nor  analo^cally  extended  to 
Maryland. 

In  this  State  trustees,  holding  funds  directed  to  be  invested  in  stocks,  have 
always  been  in  the  habit  of  making  such  invostnients  in  hank  stocky  and  if 
such  nsage  had  neyer  before  existed,  its  commencement  would  have  been 
analogically  justified  by  the  4th  and  5th  sections  of  the  act  of  1831,  ch. 
315,  empowering  the  orphans  courts,  in  their  discretion,  to  order  executors, 
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^  '  **       —  ■ 

adminiatratora  and  guardiani  to  inveat  trust  funds,  in  their  bands  in  hmnk 
HocK 

A  testator  doTised  to  three  trustees,  ly  ndme^  certain  property  in  trust,  to  sell 
and  convert  it  into  money,  and  invest  the  proceeds  in  **8om€  safe  and 
profitable  stock,^  which  they  were  to  hold  in  trnst,  for  the  sole  and  separata 
use  of  the  testator's  two  daughters.  Held  :  that  this  was  a  power  eeupled 
with  an  interest  or  trust,  which,  upon  the  death  of  one,  could  be  executed 
by  the  surviving  trustees. 

A  mere  naked  power  to  sell,  not  ccupled  with  an  interest,  does  not  survive, 
but  #hen  the  power  is  coupled  with  an  interlest,  it  may  be  executed  by  the 
survivor,  and  it  is  the  possession  of  the  legal  estate,  or  a  right  in  the  sub*, 
ject  over  whieh  the  power  is  to  be  ezeveised^  whieh  nakes  the  interest  in 
question. 

\¥here  a  power  per  <e,  is  merely  tiaked,  yet  if^  in  other  parts  of  the  wilU 
there  are  trusts  and  dirties  imposed,  which  require  a  sale  to  efiectuate  the 
iutent  of  the  testiitor,  the  power  survives. 

Afl  eo-lriMtees  have  an  authority  coupled  with  an  interest,  their  office  sur. 
vivos. 

Tbe  act  6f  1822,  ch.  163,  abolishing  estates  in  joint  tenancy,  does  not  a]^ly» 
and  was  never  intended  to  apply  to  devices  or  grants  made  to  trustees,  for 
the  benefit  of  third  persons. 

Where  ^mttees  were  directed,  by  the  will,  to  invest  mCmey  in  stock,  and  hold 
the  same  in  trust  for  certain  purposes,  after  an  investment  wa»  onae  madev 
if  the  money  should  be  returned  to  them  without  default  on  their  part, 
they  would  have  the  power»and  would  be  bound  to  provide  for  its  re-iin vest- 
ment. 

Where  the  trustee,  wttheut  application  to  the  court,  does  an  act  which,  upon 
application,  would  have  been  ordered,  and  was,  at  the  time  it  was  done,  ob- 
viously feff  the  benefit  of  all  concerned,  his  act  will  be  ratified  and  affirmed', 
and  held  of  the  same  validity  as  if  previously  ordered  by  the  chancellor. 

The  direction,  to  invest  in  "  some  safe  and  profitable  stock,"  does  not  restrict 
the  discretion  of  the  trustees,  and  limit  them  in  their  selection  to  stocks 
already  existing ;  they  could  subscribe  for  stocky  about  to  be  created. 

The  trustees  had  invested  a  portion  of  the  trust  fund  in  the  stock  of  the  old 
Bank  of  the  United  States,  and  tdien  its  charter  was  about  to^  expire,  they, 
with  all  the  other  non.rcsldent  stockholders,  executed  a  power  of  attorney, 
autliorising  N  B  io  act  for  them,  in  relation  to  an  application  for  a  charter 
to  any  State  legislature^  an^  the  acceptance  thereof.  Application  was  ac- 
cordingly made,  and  the  charter  granted  by  Pennyslvania  was  accepted  by 
aJl  the  stockholders  of  the  old  bank,  except  the  United  States,  and  the  shares 
of  all  the  stockholders  so  applying,  were  afterwards  changed  to  an  equal 
number  in  the  new  bank,  by  N  B,  all  whose  acts,  so  far  as  they  wore  con- 
cerned, the  trustees  ratified  and  confirmed.    Held  : 

Tkat  ibepe  proceedinga  did  not  constitute  a  breaob  of  trust  on  the  part  of 
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Umm  irofttees,  and  tbey  were  :ot  responsible  for  the  Iosb  sabeeqcKBtly  aris- 
ing to  the  trust  fund,  from  tb  failaro  of  the  now  bank. 

A  trustee  is  not  chargeable  witi  more  than  he  has  received,  unless  there  is 
evidence  of  very  groM  ncpfifence,  amounting  to  wilful  default. 

Where  trust  moneys  afe  once  >roperly  invested  in  stock,  the  trustees  cannot, 
without  exprsss  authority,  ospose  of  the  stock,  and  invest  it  in  other  se. 
corities. 

Where  a  trustee  has  acted  wU)  good  faith  in  the  exercise  of  a  fiir  discretion, 
and  in  the  same  manner  ashe  would  ordinarily  do  in  reg^ard  to  his  own  pro. 
perty,  he  odght  not  to  be  leld  responsible  for  losses  accruing  in  tho  man- 
agement of  the  trust  pro|»rty. 

Appeal  from  the  Ccuri  of  Cfiancen/. 

Benjamin  Firguston  died  in  1828,  leaving  a  last  will  and 
testament,  by  which  le  devised  and  bequeathed  all  his  property 
to  James  Campbell,  EdmUnd  Lynch,  and  Samuel  McDonald, 
whom  he  appointed  his  executors,  in  trust,  to  sell  and  convert 
it  into  money,  ejccq)t  certain  specified  portions,  add  then  pro- 
vided as  follows: 

"  And  it  is  my  ;viU  and  desire,  that  when  all  my  property, 
not  heretofore  otherwise  disposed  of,  is  sold,  and  the  proceeds  re- 
ceived by  my  said  trustees,  that  they  shaU  invest  the  same  in  some 
safe  and  profitable  stock,  and  shall  also  invest  all  mdney  which 
I  may  have  on  hand,  and  all  that  may  become  due  to  me  or 
my  estate,  from  notes  and  debts,  (first,  however,  paying  all  just 
debts,  i^c.,)  in  ihe  same  manner.  And  it  is  my  will  and  de- 
sire, that  the  said  stock  shallbe  held,  in  trust,  by  the  said  James 
Campbell,  and  Edmund  Lynch,  and  Samuel  McDonald,  for 
the  sole  and  separate  use  of  my  two  daughters,  Mary  Owen, 
and  Aim  Gray,  during  their  natural  lives,  free  from  all  control 
of  their  husbands,  and,  at  the  death  of  either  of  them,  her 
moiety  for  the  use  of  her  children,  equally,  and  their  heirs, 
forever. '^ 

The  three  trustees  and  executors  qualified  and  acted  together 
in  the  discharge  of  the  trusts  and  duties  imposed  upon  them  by 
the  will,  until  April,  1832,  when  Campbell  died.  The  two 
surviving  trustees,  from  that  time,  continued  to  discharge  the 
trusts  of  their  oflSce. 
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On  ihe  2ncl  of  June,  1815,  the  ap^llants,  Mary  Owen  and 
her  children,  and  the  children  of  Jan  Orai/,  (who  died  in 
June,  1844,)  filed  their  bill  ngainst  Lpch  and  McDonald, ihe 
surviving  trustees,  for  an  account  of  lib  trust.  It  charges  an 
illegal  conversion  and  misapplication  oiiestator's  interest  in  the 
Union  Line  of  SleamboatSy  but  as  thfc  part  of  the  case  was. 
fully  settled  and  arranged,  joc/i^w/c  litL  no  questions  arise  in 
reference  to  it.  It  then  charges,  that  a^r  all  debts,  &c.,  had 
been  paid,  there  remained,  in  the  hand^  of  the  three  trustees 
named  in  the  will,  the  sum  of  $104,00(1^  exclusive  of  the  in- 
terest in  said  line  of  steamboats,  and  tha^complainants  are  en- 
titled to  have  a  full  and  strict  account  of  fie  same,  and  all  in- 
terest and  dividends  thereon,  or  which  oujfit  to  have  accrued 
therefrom.  It  then  charges,  that  the  chillren  of  Ann  Gray, 
deceased,  are  entitled  to  have  one  moietj  of  all  said  trust, 
moneys,  &c.,  to  their  own  use,  discharged  a  the  trust.  It  then 
sets  forth  the  death  of  Campbell,  and  praysihat  the  surviving 
trustees  may  render  a  full  account  of  their  tlists,  and  particu- 
larly in  what  stocks  they  invested  said  moneys,the  date,  amount, 
and  value  of  such  investments,  and  the  divideids  arising  there- 
on, &c.,  that  an  account  may  be  taken,  and  t^e  will  executed, 
and  the  balance  that  may  be  found  due  complainants,  may  be 
paid  to  them  by  said  surviving  trustees,  and  hy  Robert  Thomp- 
son, the  administrator  of  Campbell,  who  is  made  a  defendant. 
The  bill  also  makes  William  Owen,  the  huskand  of  Mary 
Owen,  a  defendant,  and  prays  general  relief. 

The  answer  of  Lynch  and  McDonald,  gives  a  full  expla- 
nation of  all  their  transactions  relating  to  their  trust,  but  only 
that  part  of  it  is  material  to  this  case,  which  relates  to  certain 
investments  in  stocks  of  the  Bank  of  the  United  States,  and 
the  statements  in  relation  to  which,  are  admitted  to  be  true. 
This  part  of  the  answer  admits  the  investment  by  the  three 
trustees  in  July,  August,  and  October,  1829,  of  $28,088.25, 
of  the  trust  estate  in  stock  of  the  Bank  of  the  United  States, 
and  avers,  that  they  paid  over  the  dividends  to  Mrs.  Owen  and 
Mrs:  Gray,  the  ccstuis  que  trusts  for  life,  and  that  said  invest- 
ment continued  unaltered  imlil  the  charter  of  said  bank  expired, 
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and  was  always  deemed ^  by  ihese  defendants,  and  others  in- 
terested, as  a  safe  and  profitable  investment. 

^'  That  when  the  charter  of  said  bank  was  about  to  expire, 
the  stockholders  therein  being  unable  to  obtain  a  renewal  of 
their  chaiter  from  the  Congress  of  the  United  Slates,  applied 
to  the  legislature  of  Pennsylvania  for  a  charter  to  enable  them 
to  continue  the  business,  which  charter  was  granted,  and  in  the 
winding  up  of  the  business  of  the  old  bank,  most,  if  not  all  of 
the  stockholders  of  the  said  Bank  of  the  United  Slates,  agreed 
to  take  slock  in  the  new  incorporation  thus  chartered,  by  the 
name  of  The  President,  Directors  and  Company  of  the  Bank 
of  the  United  Stales,  it  being  the  general  opinion  of  the  com- 
mercial community,  as  well  as  of  others,  that  said  new  bank 
would  be  equally  safe  and  productive  as  the  preceding  one, 
whose  charter  was  just  expiring.  And  these  defendants  being 
desirous  to  discharge  their  duty  in  said  trust,  and  believing 
firmly  that  it  would  be  for  the  interest  of  said  trust  estate,  to 
invest  in  the  said  new  bankihe  amount  which  had  previously 
been  invested  in  the  Bank  of  the  United  Slales,  chartered  by 
Congress,  consulted  with  various  persons,  in  whose  judgment 
they  had  confidence,  as  to  the  propriety  of  so  doing,  and  found 
that  every  one  with  whom  they  or  either  of  them  consulted, 
thought  the  investment  would  be  safe  and  profitable.  That 
after  making  these  inquiries,  these  defendants  being  satisfied 
that  such  investment  in  the  new  bank,  chartered  as  aforesaid, 
would  be  both  safe  and  profitable,  did  make  said  investment 
by  exchanging,  in  the  early  part  of  1836,  the  two  hundred  and 
twenty-one  shares  of  the  stock  of  the  Bank  of  the  United 
States,  so  as  aforesaid  before  that  time  held  by  them,  for  other 
two  hundred  and  twenty-one  shares  of  the  new  Bank  of  the 
United  States,  chartered  as  aforesaid,  as  was  done  by  most,  if 
not  all  of  the  other  stockholders  of  said  old  Bank  of  the  United 
States.  And  these  defendants  aver,  that  said  William  Oweuy 
and  Mary  Owen,  his  wife,  and  Ann  Gray,  were  fully  aware 
of  said  change  and  investment  having  been  made,  and  never 
at  any  time  (until  after  the  failure  of  said  new  bank,)  in  any 
way  objected  thereto;  but,  on  the  contrary,  as  these  defendants 
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have  reason  to  believe,  and  always  did  believe,  they,  and  all 
others  interested  in  said  trust  estate,  fully  approved  thereof. 
And  these  defendants  state,  that  after  said  exchange  or  invest- 
ment, the  said  new  Bank  ef  the  UnUed  States  went  on  regu- 
larly, making  <lividends  semi-annually,  at  the  rate  of  eight  per 
cent,  per  annum,  (being  one  per  cent.,  per  annum,  more  than 
the  old  Bank  of  the  United  States  paid,)  and  having  fully  the 
public  confidence,  so  much  so  that  the  stock  of  said  new  bank 
was  and  continued  considerably  above  par.  And  these  defen- 
dants went  on  regularly  receiving  said  semi-annual  dividends 
up  to  and  inclusive  of  the  dividend  in  July,  1839,  which  was 
still  at  the  rate  of  eight  per  cent,  per  annum,  which  dividends 
from  said  new  bank  so  received,  amounted,  in  the  whole,  to 
$6,188;  and,  as  they  received  the  said  dividends,  these  defen- 
dants paid  the  same  over  to  said  Mrs.  Mary  Owen  and  Mrs, 
Ann  Gray,  who  were  entitled  thereto,  under  (he  said  will,  and 
who  never  did,  nor  did  any  other  person  interested  in  said  trust 
estate,  at  any  time  up  to  said  July,  1839,  make  any  objection 
to  said  investment,  but,  so  far  as  these  defendants  knew,  or  had 
reason  to  believe,  and  did  believe,  entirely  approved  thereof. 
And  these  defendants  say,  that  after  said  dividend  of  July,  1S39, 
the  said  bank  made  no  further  dividend,  but,  for  a  long  time, 
it  was  the  general  opinion,  and  the  opinion  of  these  defendants, 
that  said  bank  was  perfectly  solvent,  and  would  again  go  on  to 
make  dividends,  as  before,  and,  therefore,  these  defendants  did 
not  sell  or  dispose  of  said  stock,  which  could  only  have  been 
done  at  a  great  loss,  and  these  defendants,  as  trustees  as  afore- 
said, still  hold  the  said  stock  as  part  of  said  trust  estate.  And 
this  defendant,  Samuel  McDonald,  answering  for  himself, 
states,  that  he  and  his  father,  the  late  William  McDanaldy 
were  the  owners  of  four  hundred  and  ten  shares  of  the  Bank 
of  the  United  States,  aforesaid,  chartered  by  Congress,  for 
some  time  before  the  expiration  of  its  charter  and  at  that  time, 
and  that  they  exchanged  their  said  four  hundred  and  ten  shares 
for  four  hundred  and  ten  shares  of  the  said  new  Bank  of  the 
United  States,  in  the  same  manner  and  on  the  same  terms  as 
these  defendants  exchanged  the  aforesaid  two  hundred  and 
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twenty-OD^  shares  90  held  by  them';  ini  trust;  and  that  be^  the 
said  Safnuel  McDonald^  and  bb  father  continued  to  hold  the 
sarne^  and  have  never  dis^Msed  of  any  part  thereof^  always  ht- 
lievingy  nntil  it  was  too  late^  that  the  said  investment  of  their 
own  meads  (amounting  to  about  $47,150;  at  the  estimated  value 
of  the  stock  at  the  time  of  the  transfer/)  was  both  safe  and  pro- 
fitable. And  these  defendants  aver,  sdemnly ,  that  they,  at  the 
time  of  making  the  said  original  investments  in  the  Bank  qf 
the  UnUed  StcAe^y  chartered  by  Congress,  and  at  the  time  of 
exchanging  the  same  for  the  said  shares  of  stock  of  the  said 
Bank  of  the  tJnited  States,  chartered  by  the  State  of  Perm- 
syhanitty  believed  the  said  investments,  and  each  of  them,  to 
be  safe  and  profitable  invest/nents,  and  as  safe  and  profitable  as 
any  odier  that  they  could  have  invested  in,  and  that  they  acted, 
in  80  doing,  with  entire  gooti  faith,  and  to  the  best  of  their  re- 
spective and  united  skill  and  judgment,  and  as  they  would  have 
done  if  the  said  stock,  or  the  money  invested  therein,  had  be- 
longed to  themselves,  and  as,  in  fact,  this  defendant,  Samuel 
McDoruddy  did  act  with  his  own  stock,  as  above  stated,  to  a 
much  larger  amount." 

It  was  admitted  and  agreed,  by  an  agreement  filed  in  Octo- 
ber, 1846,  that  the  facts  stated  in  the  above  portion  of  the  an- 
swer are  true,  save,  only,  that  the  remainder  men  under  the 
trust,  did  not  expressly  approve  of  said  investment;  some  of 
them  knew  of  it,  and  neither  objected  nor  assented,  while  others 
knew  nothing  of  it.  By  the  same  agreement,  it  was  also  ad- 
nfkted,  that  the  market  value  of  the  stock  in  said  bank,  as 
chartered  by  dongreas,  was,  on  the  2nd  of  PAruary,  1836, 
$113.50,  and  the  value  of  the  stock  of  said  bank,  as  chartered 
by  Pennsylvafiiay  was,  on  2fnd  of  February,  1836,  $125.50; 
Mafch,  $125.7«;  April,  $121;  May,  $124;  June,  $126.60; 
July,  $137.50;  August,  $126.62^;  September,  $121.50;  Oc- 
tober, $119.25;  November,  $110;  December,  $116.50;  July 
2nd,  1839,  $114. 

At  March  term,  1846,  another  agreement  was  filed,  by  which 
it  was  agreed  and  admitted,  that  in  making  the  original  invest- 
ment of  $27,088.26,  in  the  stock  of  the  Bank  of  the  United 
52        V.8 
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States,  chartered  by  Congress,  the  trustees  acted  bona  fide  and 
judiciously,  the  stock  in  said  corporation  being  in  good  credit. 
Also,  that  some  time  in  February,  1836,  shortly  before  the  ex- 
piration of  the  charter  of  said  bank,  said  Lynch  and  McDonaldy 
as  surviving  executors  and  trustees,  executed  and  delivered  to 
Nicholas  Biddle  the  following  power  of  attorney,  being  similar 
to  that  executed  by  most,  if  not  all,  of  the  non-resident  stock- 
holders: 

^^  Enow  all  men  by  these  presents,  that  we,  E.  Lj/nch  and 
(Si.  McDonald,  surviving  devisees,,  in  trust,  of  the  estate  of 
Benjamin  Fergusson,  citizen  of  the  Untied  States,  actually 
resident  therein,  the  owner  of  two  hundred  and  twenty-one 
shares  in  the  capital  stock  of  the  Bank  of  the  United  States, 
and  the  owner  of  no  other  shares  in  the  capital  stock  of  said 
bank,  do  hereby  constitute  and  appoint  Nicholas  Biddle,  Esq., 
President,  attorney  and  agent  for  us,  and  in  our  name,  as  the 
owner  of  said  specified  shares  in  the  capital  stock  of  said  bank, 
to  vote  as  our  proxy  at  any  election  of  directors  of  said  Bank 
of  the  United  States,  and  on  any  question  that  may  arise  or  be 
put  at  a  stated  or  special  meeting  of  the  stockholders  of  said 
bank,  according  to  the  number  of  votes  we  should  be  entitled 
to  vote,  if  then  personally  present,  and  especially  for  us,  and  in 
our  name,  to  vote  and  act  upon  all  and  every  question,  matter 
and  thing  that  may  arise  or  be  put  at  any  stated  or  special  meet- 
ing, touching  or  concerning  the  winding  up  of  the  affairs  of 
the  bank,  the  creation  of  any  trust  or  trusts,  the  appointment 
of  trustees,  and  whatever  else  maybe  needful  5  and  also  touch- 
ing and  concerning  any  appUcation  or  applications  for  a  charter 
or  charters  to  any  State  or  States,  or  the  legislatures  thereof,  or 
touching  or  concerning  the  acceptance  of  any  such  charter  or 
charters,  and  for  us  and  in  our  name,  to  vote  as  our  proxy  at 
any  election  of  directors  under  any  such  charter  or  charters  so 
accepted,  and  for  us  to  sign  and  to  seal  any  instruments  that 
may  be  deemed  necessary,  and  generally  to  decide  and  to  act 
for  us  as  fully  as  we  might  or  could  do,  if  personally  present; 
meaning  and  intending  that  this  power  shall  be  most  liberally 
construed;  and  be  as  broad  and  extensive  as  we  can  give  with 
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power  also,  an  attorney  or  attorneys  under  him,  for  that  pur- 
pose to  make  and  substitute^  and  do  all  lawful  acts  for  effecting 
the  premises,  hereby  ratifying  and  confirming  all  that  our  said 
attorney,  or  his  substitute,  shall  do  therein,  by  virtue  hereof, 
hereby  revoking  all  former  powera. 

•'In  witness  whereof,  we  have  hereunto  set  our  hands  and 

seals,  this day  of  February,  in  the  year  of  our  Lord, 

1836.  Edmund  Lynch,    (Seal.) 

^'Sealed  and  delivered  in  Sam'l  McDonald,  (Seal.) 

the  presence  of, 
W.  L.  GiLL.'^ 

To  this  power  was  attached  an  affidavit,  by  said  Lynch  and 
McDotuUdj  that  they  were  owners  of  the  shares  referred  to 
therein,  and  that  no  other  power  had  been  given  to  any  person, 
which  is  now  in  force,  to  vote  for  them  at  any  election. 

That  all  the  stockholders  of  the  old  Bank  of  the  United 
States,  except  the  United  States,  united  in  the  application  to 
the  legislature  of  Pennsylvania^  for  the  charier  of  the  Bank  of^ 
the  United  States,  and  that  when  the  charter  had  been  obtained, 
a  general  meeting  of  the  stockholders  of  the  old  Bank  of  tfie 
United  States  was,  after  due  notice,  convened  at  Philadelphia, 
on  19th  February,  1836,  and  that  said  charter  was  unanimously 
accepted  by  all  said  stockholders  in  said  National  Bank,  except 
the  United  States,  and  the  treasurer  of  the  United  States;  and 
notice  of  said  acceptance  of  the  charter  being  given  to  the 
governor  of  Pennsylvania,  the  said  new  Bank  of  the  United 
States,  was  immediately  organised^  and  went  into  operation 
under  that  charter. 

That  in  this  application,  and  in  accepting  the  charter,  said 
Biddle  voted  in  the  names  of  defendants,  under  said  power  of 
attorney,  as  he  did  for  all  others,  whose  powers  of  attorney  he 
held,  as  above  stated.  That  on  the  19th  of  February,  1836, 
when  the  market  value  of  the  stock  was  $129.25,  said  Biddle, 
acting  under  said  power  of  attorney,  transferred ,  on  the  books 
of  said  bank,  chartered  by  Congress,  said  two  hundred  and 
twenty-one  shares,  and  converted  the  same  into  an  equal  number 
of  shares  in  the  State  bank.     That  no  dividend  was  made  on 
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said  stock  of  the  new  bank,  until  July  lat,  1836^  and  thai  all 
the  acts  of  said  Diddle  were  afterwards  ratified  and  adopted  by 
the  stockholders^  who  had  constituted  him  their  attorney^  and 
by  said  Lynch  and  McDonald^,  so  far  as  they  affected  said  two 
tuindred  and  twenty-one  shares.  This  agreement  filso  iaeor- 
porates  the  charter  of  the  new  bank,  and  the  statement^  made 
by  said  BiddtCy  at  the  general  meeting  of  the  stockholders,  and 
the  resolutions  voted  for  by  him  thereat,  which  are  not  in  the 
record.  This  agreement  also  incorporates  a  statement  or  table 
showing  the  market  value  of  the  stock  of  the  new  bank,  at  cer- 
tain dates  therein  mentioned,  covering  a  period  of  five  years, 
and  showing  a  fluctuating  decline  to  almost  nothing.  The 
prices  in  this  table  are  su^ciently  set  out  in  other  parta  of  this 
statement,  and  in  the  opinion  of  this  court. 

The  case  was  then  referred  tp  t|ie  auditor,  who  made  a  re- 
port, and  stated  accounts  sustaining  the  answer  of  defendants, 
and  the  complainants  filed  exceptions,  all  of  which  were  with- 
drawn, except  those  i^lating  to  the  investments  made  in  the 
stock  of  the  Bank  of  the  United  SUaieSy  the  substonoe  of 
which  is,  that  the  defendants  ought  to  have  been  chaiged  with 
the  amount  of  money  invested,  and  interest  on  the  martlet 
value  of  said  stock,  at  the  time  the  trustees  converted  it  into 
shares  in  the  new  bank. 

One  of  the  complainants  having  become  insolvent,  the  biU 
was  an^ended  so  as  to  make  his  permanent  trustee  a  defendant, 
and  the  chancellor,  (Johnson,)  pn  the  3rd  of  Pecember^  1847, 
passed  a  pro  forma  decree,  confirming  the  report  and  accounts 
of  the  auditor,  and  overruling  the  exceptions  of  the  comj^in- 
ants,  who  appealed  therefrom  to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Chajbibers, 
Magruder,  Martin,  and  FmcK,  J. 

May  and  Brent,  for  the  appellants,  contended: 
That  the  several  exceptions  filed  by  them  to  the  auditor's 
report,  touching  the  stocks  taken  in  the  Bank  of  the  Umied 
StaUSy  cliartered  by  Pennsylvania^  should  b^ve  been  allowed, 
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and  the  said  Lynch  and  McDonald  held  personally  responsible 
for  the  amount  of  money,  or  the  value  of  tlie  stock  in  the  Na- 
tional Bank  J  so  by  them  illegally  converted  by  taking  stock  in 
the  StaU  Bank,  together  with  interest  on  said  amount. 

Ist.  Because  the  power  to  invest  is,  by  the  terms  of  the  will, 
^^  to  James  CampbeUy  Edmund  Lynch,  and  Samuel  McDon- 
aldy^  nominaiim,  and  they  are  to  hold  the  said  investment  in 
trusty  &c.,  and,  therefore,  the  powej;  did  not  extend  to  Lynch 
and  McDanaldj  the  survivors,  by  whom  the  investment  com- 
plained of,  was  made. 

Under  this  head  it  is  insisted,  that  to  create  a  surviving  power, 
ic  must  be  granted  to  the  donees  of  the  power  as  a  class,  and 
not  to  them  by  name,  and  as  individuals,  whose  concurrent 
judgment  and  discretion  are,  as  in  this  case,  required. 

2nd.  Because,  conceding  even  that  the  power  survives^  still, 
in  this  case,  it  was  exhausted  by  the  first  investment,  and  there 
being  no  power  to  re-inveat,  it  required  the  sanction  of  chan- 
cery, notwithstanding  the  temporary  and  limited  duration  of 
the  first  investment. 

3rd.  Because,  regarded  as  a  question  of  extent  of  power,  it 
was  a  power  only  to  invest  in  some  already  existing  stock,  and 
not  a  power  to  create  a  new  and  speculative  stock,  as  has  been 
attempted,  in  this  ce3e,  by  taking  stock  in  the  Pennsylvania 
Bank. 

la  sui^>ort  of  this  view,  we  refer  to  the  terms  of  the  will, 
limiting  the  power^  and  requiring  it  to  be  exercised  by  investing 
in  «<9ome  safe  and  profitable  stock."  By  which  we  under- 
stand the  power  to  be  confined  to  some  stock  which,  by  past 
experience,  is  to  be  taken  as  prima  facie,  safe  and  profitable, 
something  which  is  reputed  safe,  and  which,  by  past  operations, 
has  made  profits;  not  the  original  creation  of  a  stock,  as  in  this 
case,,  saddled  with  an  enormous  incumbrance  in  limine,  in  the 
shape  of  an  exorbitant  bonus,  which  involves  a  sacrifice  of  the 
capital  to  a  certainty,  in  part,  and  which  depends  wholly  on 
speciilatioQ,  whether  it  will,  or  will  not  be  profitable  in  future. 

Thus  far  we  insist,  that  by  the  investment  excepted  to,  there 
has  been  an  excess  of  power  in  the  acts  of  the  trustees,  and  if 
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80^  there  is  no  necessity  to  consider  the  bona  fides  of  their  acts, 
the  legality  of  which  depend  on  the  construction  of  their 
powers. 

4th.  Because,  even  on  the  hypothesis  that  the  trustees  did 
not  exceed  their  powers,  yet  it  was  a  gross  abuse  of  power  for 
these  trustees  to  travel  out  of  the  State  of  Marylandy  to  create 
a  new  State  bank,  under  the  authority  of  the  legislature  of 
Pennsyhaniay  predicated  as  that  bank  was,  upon  principles 
and  sacrifices  of  capital  hitherto  unknown  in  the  history  of  such 
local  banks,  and  in  support  of  this  view  we  refer  to  the  charier 
in  evidence,  and  the  statements  of  Nicholas  Biddley  also  in 
evidence,  made  at  the  meeting  of  stockholders. 

6th.  Because  the  facts  agreed  show,  that  in  making  the  in- 
vestment complained  of,  the  trustees  did  not  act  on  their  own 
personal  judgment  and  discretion,  but  undertook,  beforehand, 
to  delegate  all  their  discretion  and  judgment  in  the  premises  to 
Nicholas  BtddUy  by  the  power  of  attorney  exhibited  in  the  re- 
cord, which,  as  practically  carried  out,  devolved  the  trust  to  a 
stranger,  under  whose  substituted  agency  this  investment  was 
made,  thus  depriving  the  cestui  que  trusts  of  that  personal 
judgment  and  discretion  of  the  trtistees,  which  was  required  of 
them  by  duty  and  law,  and  which,  under  these  circumstances, 
they  cannot  now  invoke  as  their  protection  in  this  disastrous 
investment. 

In  support  of  this  view,  it  will  be  seen  that  Nicholas  BicUle 
was  authorised  by  these  trustees  to  apply  to  any  State  l^sla- 
ture  for  any  kind  of  charter  be  thought  proper,  and  to  acc^ 
such  charter  according  to  his  own  individual  judgment;  that 
whatever  might  be  the  character  of  Biddle^s  acts,  the  trustees 
bound  themselves  to  ratify  them,  and  that  the  whole  investment 
was,  in  fact,  made  by  Biddies  under  this  power  of  attorney, 
and  with  no  special  approval  or  ratification  of  those  acts  of  the 
substituted  trustee,  further  than  can  be  implied  from  the  receipt 
of  dividends  by  the  trustees  proper,  at  a  time  when  the  invest- 
ment had  been  made  by  Biddle,  and  the  agency  consummated 
without  the  slightest  exercise  of  personal  judgment  or  discretion 
by  the  testamentary  trustees. 
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6tb.  Because  ihe  evidence  shows,  that  the  stock  taken  in  the 
State  Bank  of  Pennsylvania^  ceased  to  pay  dividends  in  July, 
1839,  and  after  that  date,  underwent  a  fixed  and  gradual  de- 
cline through  a  series  of  months,  until  it  depreciated  to  a  mere 
nominal  value,  during  all  which  time  the  trustees  took  no  ac- 
tion to  protect  the  interests  of  the  cestui  que  trusts j  and  have 
thus,  by  their  gross  laches,  charged  themselves  with  the  full 
amount  of  loss  to  the  trust  fund. 

Finally,  it  is  insisted,  that  the  pretext  set  up  by  the  trustees, 
that  they,  or  one  of  them,  had  invested  a  much  laiger  sum  of 
his  own  money  in  a  similar  way^  and,  therefore,  he  has  acted 
bona  fide  with  the  trust  funds,  cannot  be  relied  on  as  any  equi- 
table bar  to  the  breach  of  fiduciary  duty  proved  against  the 
trustees,  because  very  different  considerations  apply  to  the  deli- 
cate discharge  of  the  duties  of  fiduciary  agents,  and  to  the 
rights  of  individuals  to  waste  or  squander  their  own  private 
funds. 

We  also  deny  that  the  acquiescence  of  the  married  women.. 
cestui  que  trusts  for  life,  in  the  disputed  investment,  can  at  all 
affect  the  liability  of  these  trustees,  or  that  the  acquiescence  of 
any  of  the  remainder  men,  can  affect  such  liability. 

Lix>Yi>  and  R.  Johnson,  for  the  appellees,  contended: 

1st.  That  it  being  admitted  in  the  cause,  that  the  original 
investment  in  the  stock  of  the  Bank  of  the  United  States,  was 
authorised  by  the  will,  the  defendants  (appellees,)  bad  the  same 
authority  to  invest  in  the  stock  of  the  Bank  of  the  United 
States,  chartered  by  Pennsj/lvatiia. 

2nd.  That  in  exercising  that  authority,  the  appellees  were 
only  bound  to  observe  such  care  and  prudence  as  men  of  ordi- 
nary care  and  prudence  would  have  observed  in  investing  their 
own  funds. 

3rd.  That  having  made  the  investment,  the  appellees  were 
not  responsible  for  the  ultimate  result,  if  they  treated  it  after- 
wards bona  fide,  and  as  men  of  ordinary  prudence  would  have 
acted,  if  the  said  investment  bad  been  their  individual  property. 
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4(b.  That  the  investment  was  known  to  the  cestui  que  trusts 
for  life,  and  their  husbands^  by  whom  the  dividends  in  the  ori- 
ginal, as  well  as  the  substituted  investments,  were  all  received 
from  the  appellees,  as  due  to  them  under  the  will,  whi<^,  as 
far  as  they  are  concerned,  estops  them  from  denying  (he  legality 
of  such  investments;  and  that,  in  a  case  like  this,  in  the  ab- 
sence of  all  mala  fides  on  the  part  of  such  cestui  que  trusts, 
tod  the  appellees,  and  either  of  them,  such  conduct  and  acts 
on  the  part  of  the  cestui  que  trusts  for  life,  equally  protect  the 
appellees  from  all  claim  on  the  part  of  the  cestui  que  trusts,  in 
remainder  for  any  loss  sustained,  in  fact,  afterwards,  from  the 
investntentr 

6th.  For  the  reasons  stated  in  the  4th  point,  it  not  being  pre- 
tended that  the  said  cestui  que  trusts  tor  life,  or  tmy  other  per- 
son interested  in  the  said  trust  estate,  eppUed  io  the  appellees 
to  dispose  of  said  investment,  on  tlie  ground  that  it  was  becom- 
ing, or  likely  to  become,  a  losing  one,  the  appellees  are  not  re- 
sponsible for  the  eventual  loss,  if  they  acted  and  continued  to 
hold  the  stock  in  good  faith,  a9  it  is  admitted  tbdy  did« 

Magruder,  J.,  dissented,  and  delivered  the  following 
opinion : 

In  dissenting  from  the  opinion  of  the  majority  of  the  court, 
I  do  not  wish  to  be  understood,  as  subscribing  to  all  the  legal 
positions  which  were  taken  by  the  counsel  for  the  appellants. 
I  may  say,  however,  that  there  are  points,  of  which  1  do  not 
mean  here  to  take  notice,  which  I  would  rather  should  become 
the  settled  law  of  Maryland  without,  than  by,  my  agency. 
Trustees  are  safe,  when  they  act  in  the  execution  of  the  trust, 
by  the  advice  of  the  chancellor,  and  his  directions  in  regard  to 
the  investment  or  reinvestment  of  the  trust  fund,  they  might 
at  any  time  have  obtained.  Indeed,  I  am  unable  to  say  that 
these  trustees  were  quite  safe  in  any  act  that  was  required  of 
them,  without  the  sanction  of  the  chancellor.  They  proposed 
to  invest  tlie  trust  fund  in  the  stock  of  a  bank,  whose  charter 
was  to  expire  before  the  trust  was  to  be  distributed,  a  step* 
which,  when  it  can,  ought  to  be  avoided. 
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But  Still  I  will  not  sa}%  that  for  the  original  investment^ 
without  any  application  to  the  court  of  chancery,  they  can  be 
condemned.  When,  however,  the  charter  of  the  United  Slates 
Bank  was  about  to  expire,  and  the  question  was  to  be  decided, 
in  what  other  stock  this  investment  was  to  be  made,  there  was 
DO  law  which  authorised  them  to  constitute  N.  Biddle  their 
attorney,  and  surrender  to  him  all  the  powers  which  the  will 
gave  to  the  trustees,  and  the  law  gives  to  the  court  of  chancery. 
He,  (Biddle,)  was  to  act  in  person  or  by  attorney,  and,  in 
person  or  by  attorney,  decide  for  these  cestui  que  trusts, 
whether  this  portion  of  the  trust  fund  should  be  invested  in  a 
new  bank,  just  about  to  be  brought  into  existence,  if  the  presi- 
dent of  the  old  and  the  expected  president  of  the  new  bank, 
should  obtain  of  the  old  stockholders  sufficient  proxies  to  estab* 
lish  the  State  bank. 

The  power  thus  delegated  to  this  attorney,  is  the  power 
which  the  will  that  created  the  trust  did  not  authorise  them  to 
delegate.  An  attention  in  person  to  their  duties,  may  be  at- 
tended with  some  inconvenience  to  the  trustees,  but  this  they 
undertake  when  they  accept  the  trust,  and,  especially,  when, 
by  their  own  act,  in  making  the  investment  in  stock  so  far  from 
them^  it  becomes  necessary  for  them  to  submit  to  that  incon* 
venience.  Had  they  attended  in  person,  and  exercised  their 
own  judgment^  it  is  difficult  to  say  what  might  have  been  their 
decision,  but  it  may  reasonably  be  expected,  that  they  would 
have  considered  it  their  duty  to  recall  the  power  of  attorney^ 
when  they  heard  their  own  agent  urge  as  a  reason  for  the  in- 
vestment of  all  the  stock,  even  the  stock  held  by  citizens  in 
Maryland  in  the  new  bank,  because,  ^^  although  it  could, 
doubtless,  have  obtained  a  charter  elsewhere,  on  much  lower 
terms,  yet  it  would  have  been  an  exile,  instead  of  continuing 
to  be,  what  it  has  been  forty  years,  a  bank  of  the  United 
Slates^  at  Philadelphia,  Again,  the  question  to  retain,  (in 
Pennsylvania,)  an  existing  capital,  which  would  leave  the 
State,  and  not  merely  leave  the  State,  but  go  into  the  service 
of  its  neighbors  to  make  rival  improvements  to  its  own.  Here 
it  b  already  collected  in  the  State,  belonging  mainly  to  persons 
53        V.8 
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out  of  the  State^  but  left  here  to  be  maaaged  by  Pennsylva- 
nians,  aud  for  the  bene6t  of  Pennsylvania.^^  Surely  these 
and  otiier  remarks  made  to  the  stockholders,  when  assembled, 
would  not  have  been  heard,  if  proxies  had  not  been  so  liberally 
granted  by  distant  stockholders  to  the  author  of  them. 

Such  an  agent  could  scarcely  be  deemed  a  faithful  agent,  to 
be  entrusted  with  such  powers  by  trustees  living  out  of  the 
State,  and  acting  for  others,  residents  elsewhere.  It  is  not 
believed  that  the  chancellor,  if  he  had  been  consulted,  and 
seen  the  remarks  of  the  agent,  which  are  made,  by  consent,  a 
part  of  the  evidence  in  this  case^  would  have  considered  him- 
self at  liberty  to  continue  this  trust  fund  in  an  institution,  under 
the  management  of  this  agent,  and  with  the  avowed  purpose 
of  appropriating  to  its  own  ( Pennsylvania's f)  exclusive  use,  a 
vast  amount  of  capital. 

I  have  heretofore  been  induced  to  think,  that  I  was,  perhaps, 
rather  disposed  to  act  with  too  much  lenity,  when  judging  of 
the  conduct  of  trustees,  and  determining  their  liability.  I  cer- 
tainly have  not  thought  favorably  of  every  thing  that  I  have 
read  in  regard  thereto  in  the  English  books,  and  sometimes, 
(especially  when  counsel  for  the  unsuccessful  party,)  have 
questioned  the  correctness  of  some  things  said  occasionally  by 
this  court.  But  certainly,  (especially  since  the  case  of  Ring- 
gold and  Ringgold  ^  1  H.  ^  G.J  11,)  have  never  supposed  that 
trustees,  acting  as  these  trustees  are  proved  to  have  acted,  could 
rightly  insist,  that  losses  thus  sustained,  must  be  sustained  by 
innocent  and  confiding  ceHui  que  trusts. 

In  the  case  o{  Ringgold  and  Ringgold ^  IH.S^  O.j  11,  both 
the  chancellor  and  this  court  spoke  of  those  trustees  who  do  not 
act,  ^^  bona  fide  J  within  trust  limits."  ''  But  when  the  trustee" 
said  the  chancellor  ^^  transcends  his  limits,  then  he  becomes 
responsible  for  the  utmost  value  of  the  funds  thus  misapplied." 
The  line  of  duty  must  be  strictly  pursued,  no  part  of  the  pro- 
perty must  be  put  within  the  control  of  persons  who  ought  not 
to  be  entrusted  with  it.  If  he  does  and  a  loss  be  thereby  in- 
curred, such  personal  representative  will  be  liable  to  make  it 
good,  however  unexpected  the  result,  however  litde  likely  to 
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arise  from  the  course  adopted,  and  however  free  such  conduct 
may  have  been  from  improper  motive.  2nd  Spence  Equity 
Jurisdiction^  934. 

As,  however,  a  majority  of  the  court  have  come  to  the  con- 
clusion, that  these  trustees  are  not  to  be  accountable  for  the 
appointment  of  an  agent,  when  not  authorised  to  appoint  him, 
and  for  the  loss  sustained  by  the  trust  fund,  by  reason  of  his 
acts,  I  shall  not  give  more  in  detail  my  reasons  for  thinking 
otherwise.  1  must,  however,  think,  that  the  loss  here  to  be 
sustained,  ought  to  be  borne  by  men  who  undertook  the  trust, 
and  then  transcended  the  bounds  of  their  trust  duty;  who  con- 
ferred upon  an  individual,  whom  they  were  not  authorised  to 
employ,  all  the  powers  which  the  will  gave  to  them,  and 
which  the  law  confides  to  the  chancellor. 

DoRSEY,  C.  J.,  delivered  the  opinion  of  this  court. 

The  only  matters  in  controversy  in  the  case  before  us,  relate 
to  the  liability  of  the  trustees,  the  defendants,  for  the  amount 
of  the  loss  sustained  by  the  trust  fund,  by  reason  of  the  defend- 
ants, on  the  10th  of  February,  1836,  having  united  with  the 
other  stockholders  of  the  old  Bank  of  the  United  States^  in 
the  acceptance  of  the  charter  Of  the  new  Bank  of  the  United 
States,  incorporated  by  the  State  of  Pennsylvania,  on  the  18th 
of  February  1836,  and  surrendering  two  hundred  and  twenty- 
one  shares  of  the  capital  stock  of  the  old  bank,  (which  was 
held  by  them  as  their  investment  of  part  of  the  trust  fund,) 
and  accepting,  in  lieu  thereof,  two  hundred  and  twenty-one 
shares  of  stock  of  the  new  Bank  of  the  United  States, 

From  the  nature  of  the  complainants'  bill,  the  trustees  bad 
no  right  to  anticipate,  in  reference  to  this  bank  stock,  any 
charges  against  them  of  negligence,  misconduct,  want  of  judg- 
ment and  discretion,  or  violation  of  duty,  or  transgression  of 
their  powers;  or  that  at  the  time  of  the  acceptance  of  the  char- 
ter of  the  new  bank,  its  substituted  stock  for  that  of  the  okl 
bank,  was  not  to  be  deemed  an  investment  in  ^^safe  and  pro- 
fitable stock."  as  directed  by  the  will  of  the  testator,  whether 
it  were  to  be  regarded  as  an  entirely  new  investment,  or  as  a 
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quasi  continuation  of  the  old  one.  No  such  chaises  having 
been  made  in  the  bill^  the  defendant  trustees,  have  been  de- 
prived of  the  benefit^  which  a  denial  or  explanation  in  their 
answer  would  have  given  them.  Indeed^  looking  only  to  the 
allegations  in  the  bill,  it  might  have  been  fairly  concluded, 
that  to  this  investment  in  the  stock  of  the  new  Bank  of  the 
United  States,  the  complainants  designed  to  take  no  excep- 
tion. Into  such  a  quiescent  inference  the  defendants  might 
very  naturally  have  been  lulled,  and  if  it  were  necessary  to  do 
so  for  their  protection,  this  court  might  well  require  stronger 
and  more  conclusive  proof  on  the  part  of  the  complainants,  to 
entitle  them  to  the  relief  claimed  for  them  in  the  ailment 
before  us,  than  would  have  been  demanded  of  them,  had  their 
bill,  with  the  customary  fullness  and  fairness,  disclosed  to  the 
defendants  the  nature  and  grounds  of  the  claim  to  which  they 
were  called  upon  to  respond.  Let  it  not  be  supposed  for  a 
moment,  (for  nothing  is  further  from  our  opinion  upon  the 
subject,)  that  there  was  any  sinister  design  in  thus  framing  the 
bill,  but  we  merely  refer  to  it  as,  in  its  tendency,  indicating  to 
the  defendants,  that  its  object  was  to  seek  relief  for  different 
grievances  than  those  now  urged  before  this  court.  The  trus- 
tees being  the  only  defendants  in  interest^  when  the  term  de« 
fendants  is  used,  the  trustees  only  are  embraced  by  it. 

In  the  course  of  the  argument  of  the  various  points  relied  on 
in  this  case,  to  charge  the  defendants  with  the  loss  comfdained 
of,  an  immense  mass,  both  of  English  and  American,  authori- 
ties have  been  referred  to,  to  prove  that  in  the  States  or  countiy 
where  those  decisions  were  made,  an  investment  of  a  trust  fund 
by  executors,  guardians  or  trustees,  in  bank  stock,  was  a  breach 
of  trust,  and  subjected  those  by  whom  it  was  made  to  all  the 
losses  and  casualties  resulting  therefrom.  In  answer  to  these 
authorities,  it  might  perhaps  be  sufficient  to  say,  that  the  Eng- 
lish chancery  rule,  in  regard  to  the  securities  in  which  trust 
funds  can  onlyl^e  legitimately  invested^  has  never  litemlly, 
nor  anal(^cally,  been  extended  to  Maryland;  and  that  the 
American  authorities  cited,  for  the  most  part,  depend  on  statu- 
tory enactments  of  the  States  in  which  those  decisions  have 
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been  made^  or  rest  on  principles  sanctioned  by  the  courts  of 
those  States^  but  whicli  have  never  been  adopted^  directly  or 
indirectly,  in  the  Stale  of  Maryland;  and  we  do  not  think  it 
would  be  doing  justice  to  the  chanceiy  court,  or  the  parties  in 
this  cause,  even  if  there  existed  no  other  reason  for  its  refrain- 
ing to  do  so,  for  this  appellate  tribunal  now,  for  the  first  time, 
to  establish  a  new  rule  upon  the  subject,  designed  to  control 
not  only  the  future  action  of  the  judicial  tribunals  of  this  State, 
but  which  might  invalidate  transactions  almost  without  num- 
ber, the  legality  of  which  heretofore  had  never  been  doubted, 
and  might  create  liabilities  never  before  dreamed  of,  to  an 
amount  of  which  this  court  cannot  form  even  a  conjectural 
estimate. 

But  this  court  is  withheld  from  adopting  the  principle  con- 
tended for  by  the  appellant,  upon  other  and  sufiicient  grounds. 
It  is  a  matter  of  notoriety,  a  part  of  the  public  history  of  such 
^  transactions  in  Marylandy  that  trustees,  &c. ,  holding  funds 
^directed  to  be  invested  in  stocks,  have  been  in  the  habit  of 
making  such  investments  in  bank  stock,  and  especially  in  the 
stock  of  the  Bank  of  the  United  States,  when  such  an  insti- 
tution was  in  existence.  And  if  such  usage  had*never  existed 
before,  in  the  absence  of  express  legislation  upon  the  subject, 
its  commencement  would  have  been  analogically  justified  by 
the  fourth  and  fifth  sections  of  the  act  of  1831,  ch.  315,  which 
enact:  "That  the  orphans  courts  of  the  several  counties  in  this 
State,  be,  and  they  are  hereby  authorised  and  empowered,  in 
their  discretion,  and  whenever  to  them  it  shall  seem  proper, 
either  ex  officio  or  upon  application,  to  order  any  executor  or 
administrator,  to  whom  they  may  have  granted  letters  testa- 
mentary or  of  administration,  to  bring  into  court,  or  place  in 
bank,  or  invest  in  bank  stock,  or  in  any  other  good  security, 
any  money  or  funds  received  by  such  executor  or  administra- 
tor.'* And  the  same  authority,  in  the  same  terms,  is  given  to 
the  orphans  court  in  respect  to  money  or  funds  in  the  hands  of 
guardians.  With  a  knowledge  of  the  usage,  as  to  investments 
of  trust  funds  in  bank  stocks,  and  these  provisions  of  the  act  of 
1831  before  us,  to  hold  trustees  liable  for  all  the  losses  that 
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may  occur,  solely  on  the  ground  that  they  had  nmde  an  invest- 
ment of  the  trust  fund  in  bank  stock,  would,  in  Maryland,  be 
an  act  of  extreme  rigor,  not  to  say  of  injustice  towards  them, 
which  this  court  cannot  be  induced  to  perpetrate.  But,  as 
conclusive  evidence,  to  show  that  in  Maryland  no  such  rule 
exists  as  that  contained  in  the  authorities  cited,  by  which  bank 
stock  is  repudiated  as  a  security,  in  which  trust  funds  may  be 
lawfully  invested,  the  opinion  of  Chancellor  Bland ,  to  be  found 
in  Hammond  vs.  Hammond y  2  Bland j  412  and  413,  may  be 
confidently  relied  on.  He,  with  a  diligence  worthy  of  all  com- 
mendation, had  examined  into  all  the  rules,  practice  and  deci- 
sions of  his  predecessors  in  office,  and  designing,  as  we  cannot 
doubt,  not  to  depart  therefrom,  delivered  his  opinion  in  the 
case  referred  to,  from  which  the  following  is  an  extract:  "  The 
meaning  of  the  phrase,  'good  security,'  used  by  the  testator, 
must  be  taken  in  connection  with  that  indefinite  and,  perhaps, 
great  length  of  time,  during  which,  it  is  very  evident,  he  in- ' 
tended  it  should  be 'good  security;'  and  thus  understanding 
the  testator  to  mean,  permanently  and  durably,  good  security, 
I  feel  my  discretion  must  be  limited  to  a  selection  among  secur- 
ities of  that  description,  that  is,  government  stock,  or  a  mort- 
gage on  unincumbered  real  estate,  ox  good  hank  stock.  ^^ 

The  complainants  insist,  that  the  trustees,  LymJi  and  McDo- 
nald, ought  to  be  ''  held  personally  responsible  for  the  amount 
of  money  or  the  value  of  the  stock  in  the  National  Bank,  so 
by  them  illegally  converted,  by  taking  stock  in  the  State  bank^ 
(meaning  the  new  Bank  of  the  United  States,)  together  with 
interest  on  said  amount,"  on  six  separate  grounds.  The  first 
of  which  is, ''  because  the  power  to  invest,  by  the  terms  of  the 
will,  is  to  '  Jam£S  Campbell,  Edmund  Lynch  and  Sami^ 
McDonald,'^  nominatim,  and  they  are  to  hold  the  said  invest- 
ment in  trust,  &c.,  and  therefore  the  power  did  not  extend  to 
Lynch  and  McDonald,  the  survivors,  by  whom  the  investment 
complained  of  was  made."  To  sustain  this  position^  an  im- 
mense number  of  authorities  has  been  referred  to,  the  force  of 
which  it  would  be  difficult  to  obviate,  were  the  case  before  us 
one  of  a  mere  naked  power,  and  not  of  a  power  coupled  with 
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an  interest  or  trust.  From  the  nature^  objects  and  provisions 
of  the  will,  apart  from  all  authorities  on  the  subject,  we  think 
it  might  be  satisfactorily  shown,  that  it  was  the  intention  of  the 
testator  that  the  powers  given  to  the  trustees,  should ,  upon  the 
death  of  one  of  them,  enure  to  the  survivors.  But,  from  the 
necessity  of  proving  such  intention  apparent  upon  the  face  of 
the  will,  we  are  relieved  by  the  conclusiveness  of  the  numer- 
ous authorities,  settling  against  them  the  principle  for  which 
the  appellants  contend,  a  reference  to  which  is  the  only  answer 
that  need  be  given  to  their  argument  upon  the  subject. 

In  Franklin  vs.  Osgood y  14  John,^  627,  it  was  held,  that 
"where  the  power, jt?cr  5c,  is  merely  a  naked  power,  and  yet 
in  other  parts  of  the  will,  there  are  trusts  and  duties  imposed 
upon  the  executors  which  require  a  sale  to  be  made,  in  order 
to  effectuate  the  intent  of  the  testator,  in  such  case  the  power 
survives.**  In  Taylor ^  et  al,^  vs.  Benhanty  5  Hotoard,  233: 
"A  power  to  sell,  coupled  either  with  an  interest  or  trust,  survives 
to  the  surviving  executor.  So  also  if  all  the  trustees  or  exeo- 
utors  in  such  a  case  decline  to  act  except  one."  In  Peter  vs. 
Beverly y  10  Peters,  632:  "The  general  principle  of  the  com- 
mon law,  as  laid  down  by  Lord  Coke,  and  sanctioned  by  many 
judicial  decisions,  is,  that  when  the  power  given  to  several 
persons,  is  the  mere  naked  power  to  sell,  not  coupled  with  an 
interest,  it  must  be  executed  by  all,  and  does  not  survive. 
But  where  the  power  is  coupled  with  an  interest,  it  may  be 
executed  by  the  survivor.  It  is  not  a  power  coupled  with  an 
interest  in  executors,  because  they  may  derive  a  personal  bene- 
fit from  the  devise.  For  a  trust  will  survive,  though  no  way 
beneficial  to  the  trastee.  It  is  the  possession  of  the  legal  estate, 
or  a  right  in  the  subject  over  which  the  power  is  to  be  exercised, 
that  make  the  interest  in  question."  "And  where  there  is  a 
trust  charged  upon  the  executors  in  the  direction  given  to  them 
in  the  dbposition  of  the  proceeds,  it  is  the  settled  doctrine  of 
courts  of  chancery,  that  the  trust  does  not  become  extinct  by 
the  death  of  one  of  the  trustees.  It  will  be  continued  in  the 
survivors,  and  not  be  permitted,  in  any  event,  to  fail  for  the 
want  of  a  trustee."     That  the  power  given  to  the  trustees  in 
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this  case  was  coupled  both  with  aa  interest  and  a  trust,  tic- 
body  who  reads  the  will  can  entertain  one  moment's  doubt. 
In  Lewin  on  Trusts y  266,  it  is  stated,  that  '<on  the  death  of 
one  trustee,  the  joint  ofiice  survives."  And,  ^^ it  is  a  well 
known  maxim,  that  a  bare  authority,  commiUed  to  several 
persons,  is  determined  by  the  death  of  any  one,  but  if  coupled 
with  an  interest,  it  passes  to  the  survivors.*'  "  It  follows,  that 
as  co-trustees  have  an  authority  coupled  with  an  interest,  their 
oflSce  must  be  impressed  with  the  quality  of  survivorship;  as  if 
an  estate  be  vested  in  two  trustees,  upon  trust  to  sell,  and  one 
of  them  dies,  the  other  may  sell;  otherwise,  indeed,  the  more 
precaution  a  person  took  by  increasing  the  number  of  trustees, 
the  greater  would  be  the  chance  of  the  abrupt  determination  of 
the  trust  by  the  death  of  anyone."  In  Billon  Trustees^ 
303,  it  is  said:  "Where  more  trustees  than  one  are  appointed, 
the  trust  property  is  almost  invariably  limited  to  them  as  joint 
tenants;  and  even  if  the  terms  of  the  gift  rendered  this  at  all 
doubtful,  the  court,  for  sake  of  convenience,  would  doubtless 
endeavor,  if  possible,  to  affix  this  construction  to  it."  "  There- 
fore, upon  the  death  of  one  of  the  original  trustees,  the  whole 
estate,  whether  real  or  personal,  devolves  upon  the  survivors, 
and  so  on  continually  to  the  last  survivor."  Many  other  simi- 
lar authorities  might  be  referred  to,  but  too  much  has  already 
been  said  on  so  plain  a  proposition,  and  but  for  the  apparent 
confidence  with  which  it  was  denied,  its  announcement  by  the 
court  would  have  been  all  that  would  have  been  deemed 
necessary  for  its  establishment. 

But,  it  is  said,  conceding  the  principle  of  survivorship  in 
relation  to  such  cases,  apart  from  all  legislation  upon  the  sub- 
ject, yet  that  the  principles  of  joint  tenancy  are  wholly  abro- 
gated by  the  act  of  1822,  ch.  162.  All  that  need  be  said  in 
answer  thereto  is,  that  this  act  of  Assembly  was  not  intended 
to  apply  to  devises  or  grants  made  to  trustees  for  the  benefit  of 
third  persons.  Survivorship  in  such  cases,  formed  no  part  of 
the  evil  designed  to  be  remedied,  and  not  being  within  the 
intent  or  spirit  of  the  act,  is  not  embraced  by  it. 
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The  second  ground  upon  which  the  appellant  claima  a  re* 
versal  of  the  chancellor's  decree  is>  <<  because  conceding  even 
that  the  power  survives^  still,  in  this  case,  it  was  exhausted  by 
the  first  investment,  and  tliere  being  no  power  to  reinvest,  it 
required  the  sanction  of  chancery,  notwithstanding  the  tempo- 
rary and  limited  duration  of  the  first  investment."  Thi^  re* 
strictive  construction  of  the  powers  of  the  trustees,  we  think 
wholly  inconsistent  with  the  intention  of  the  testator,  collected 
from  the  provisions  of  the  will  itself.  If  the  investments  first 
made,  without  any  default  on  the  part  of  the  trustees,  returned, 
or  were  about  to  be  returned,  to  their  hands  in  money,  and 
there  to  remain  unproductive,  but  by  a  reinvestment,  it  would 
have  been  in  them  a  breach  of  duty,  by  clear  implication,  im- 
posed upon  them  by  the  manifest  intention  of  the  testator,  not 
to  have  made  provision  for  such  a  reinvestment.  The  acts  of 
the  trustees  here  complained  of,  ought  not  to  be  regarded  as  a 
new  01*  reinvestment  of  a  portion  ot  the  testator^s  estate,  of 
which  a  previous  investment  bad  been  made,  but  rather  as 
efibrts  of  the  trustees,  designed  to  preserve  and  protect  the 
original  investment,  and  to  keep  it,  as  nearly  as  practicable,  in 
its  primitive  condition.  To  suppose  that  the  testator  intended 
to  withhold  such  authority  from  his  trustees,  is  to  impute  to 
him  a  degree  of  folly,  distrust  and  inconsistency,  for  which  the 
provisions  of  his  will  furnish  not  the  slightest  warrant. 

But,  suppose  it  be  conceded  that  this  substitution  of  the  stock 
of  the  old  for  the  stock  of  the  new  Bcmk  of  the  United  Sttztes^ 
was  an  original  investment,  which  the  trustees  were,  strictly 
q)eaking,  not  authorised  to  make  without  the  sanction  of  the 
chancery  court.  Can  a  doubt  be  entertained,  looking  to  the 
proof  in  the  cause,  the  agreements  of  the  parties,  admitting  the 
(ruth  of  all  that  is  said  upon  (he  subject  in  (he  answer  of  the 
appellees,  in  connection  with  the  fact  that  every  stockholder  of 
the  old  Bankoftlie  United  St€Ues  Cisaeuied  to  the  substitution, 
(except  die  United  States,  which  acted  upon  principles  foreign 
to  those  of  all  other  stockholders,)  that  a  court  of  equity,  if  ap- 
plied to  by  the  tru8(ees  at  the  time,  would  have  sanctioned  the 
investraeut?  We  think  such  a  doubt  cannot  rationally  be 
54        V.8 
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entertained.  It  is  a  settled  rule  in  chancery,  that  where  a 
trustee  does,  without  an  application  to  the  court,  an  act  which 
would  have  been  ordered,  if  authority  for  that  purpose  had 
been  previously  applied  for,  and  at  the  time  of  tlie  act  being 
done,  it  was  obviously  for  the  benefit  of  all  concerned ,  such 
act  will  be  ratified  and  affirmed,  and  held  of  the  same  validity 
as  if  it  had  emanated  from  the  previous  order  of  the  chancellor. 
The  second  ground,  therefore,  relied  on  by  the  appellants,  can 
avail  them  nothing  towards  reversing  the  decree  of  the  chan- 
cellor. 

Their  third  ground  is,  ^^  because  regarded  as  a  question  of 
extent  of  power,  it  was  a  power  only  to  invest  in  some  already 
existing  stock,  and  not  a  power  to  create  a  new  and  speculative 
stock,  as  has  been  attempted  in  this  case,  by  taking  stock  in 
the  Pennsylvania  Bank.^^  For  this  limitation  on  the  judg- 
ment and  discretion  of  the  trustees,  we  see  no  warrant  in  the 
will,  and  therefore  are  not  disposed  to  adopt  it.  Suppose  such 
a  will  were  of  recent  date,  with  all  the  funds  ready  for  invest- 
ment in  the  hands  of  the  trustees,  and  Congress  were  now  to 
incorporate  for  fifty  years  a  new  Bank  of  the  United  SiaieSj 
with  far  more  beneficial  and  extended  powers  than  those  pos- 
sessed by  the  late  bank,  could  it  be  gravely  urged,  that  as  an 
investment,  they  could  not  subscribe  for  stock  in  such  bank? 
We  think  not.  If  the  trustees  had  no  such  power,  it  could 
not  be  communicated  to  them  by  any  sanction  given  by  the 
chancery  court. 

The  fourth  ground  is,  '<  because,  even  on  the  hypothesis 
that  the  trustees  did  not  exceed  their  powers,  yet  it  was  a  gross 
abuse  of  power  for  these  trustees  to  travel  out  of  the  State  of 
Maryland^  to  create  a  new  State  bank  under  the  authority  of 
the  legislature  of  Pennsylvanioj  predicated,  as  that  bank  was, 
upon  principles  and  sacrifices  of  capital  hitherto  unknown  in 
the  history  of  such  local  banks,  and  in  support  of  this  view, 
we  refer  to  the  charter  in  evidence,  and  the  statements  of 
Nicholas  Biddle^  also  in  evidence,  made  at  the  meeting  of 
stockholders."  The  power  in  the  trustees  to  make  the  invest- 
ment being  conceded,  the  residue  of  the  objection  to  it  is  irre- 
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fuiably  answered  by  the  contrdling  circumstances  under  which 
it  was  made,  by  the  admitted  facts  in  relation  to  it  contained 
in  the  answer,  and  by  the  overwhelming  fact,  that  every  other 
stockholder  in  the  old  bank  made  a  like  investment,  the  United 
States  excepted,  which  declined  doing  so  for  reasons  not  ap- 
plicable to  other  stockholders. 

The  appellants  fifth  ground  is,  ^^  because  the  facts  agreed 
show,  that  in  making  the  investment  complained  of,  the  trus- 
tees did  not  act  on  their  own  personal  judgment  and  discretion, 
but  undertook  beforehand  to  delegate  all  their  discretion  and 
judgment  to  Nicholas  BiaUle  by  the  power  of  attorney,  exhib- 
ited in  the  record,  which^  as  practically  carried  out,  devolved 
the  trust  to  a  stranger,  under  whose  substituted  agency  this 
investment  was  made,  thus  depriving  the  cestuis  que  trust  of 
that  personal  judgment  and  discretion  of  the  trustees  which 
was  required  of  them  by  duty  and  law,  and  which,  under 
these  circumstances,  they  cannot  now  invoke  as  their  protection 
in  this  disastrous  investment."  In  the  argument  on  behalf  of 
the  appellants  it  was  insisted,  that  to  determine  on  the  expe- 
diency of  surrendering  the  stock  in  the  old  bank,  and  accepting 
in  lieu  thereof  the  same  number  of  shares  in  the  new  bank, 
required  both  judgment  and  discretion,  after  a  full  examination 
of  the  afiairs  and  condition  of  the  old  bank,  if  compelled  to 
wind  up  its  affairs  on  the  expiration  of  its  charter.  That  to 
enable  the  trustees  to  decide  on  the  propriety  of  the  course  they 
were  about  to  pursue,  it  was  their  indispensable  duty  to  visit 
the  mother  bank  at  the  city  of  Philadelphia,  and  minutely 
examine  into  its  concerns,  and  meet  in  consuhation  with  the 
other  stockholders,  before  giving  their  assent  to  the  conversion 
of  their  stock  in  the  old,  into  the  stock  of  the  new  bank  of  the 
United  States. 

If  such  were  the  indispensable  duty  of  trustees  holding  stock 
in  the  old  Bank  of  the  United  States,  it  would  attach  as  well 
to  trustees  residing  in  New  Orleans,  California,  London,  or 
the  moeX  remote  quarter  of  the  world,  as  to  those  resident  in 
Baltimore.  And  the  obligation  is  equally  imperative,  whether 
the  fund  in  trust  be  large  or  small  in  amount,  and  all  the  trus- 
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tees  are  equally  bound  to  discharge  this  duty^  whether  the  num- 
ber be  one  or  twenty,  because  trustees  can  no  more  delegate 
their  powers  to  each  other,  than  they  can  to  a  stranger.  It  can- 
not be  denied,  that  the  trustees  would  be  entitled  to  reimburse- 
ment, out  of  the  trust  fund,  for  their  expenses  thus  incurred  in 
the  discharge  of  their  duties.  And  should  the  trust  fund  be 
small,  it  might  be  wholly  consumed  in  the  expenses  of  the 
trustees.  And  ctit  botw  would  such  waste  of  time  and  money 
be  incurred?  Would  the  oflkers  of  the  bank  throw  open  to 
their  inspection  its  vaults,  count  its  specie,  exhibit  its  bills, 
bonds,  notes  and  other  securities,  and  submit  to  tbeir  examina- 
tion all  the  bank  accounts  of  its  customers  and  offieeis?  Cer- 
tainly not.  But,  sui^pose  tbey  bad  done  so,  woidd  the  object 
of  their  inyestigatk)n  be  obtained?  It  cannot  be  pretended  thai 
it  would.  The  trustees,  to  obtain  that  reliable  information^ 
which  would  warrant  the  exercise  of  their  judgment  and  dis- 
cretion, according  to  the  requisitions  of  the  appellants,  musi 
perform  a  pilgrimage  to  every  State  in  the  Union,  in  which  a 
branch  might  be  located,  and  there  pursue^  with  respect  to  it,  a 
similar  process  of  investigation,  and  to  be  consistent,  they  must 
visit  and  investigate  the  accounts  and  transactions  of  the  agen- 
cies of  the  bank  in  every  part  of  the  commercial  world.  And 
to  form  any  satisfactory  basis  for  themselves,  on  which  to  rest 
the  exertion  of  their  discretion  and  judgment,  in  addition  to  the 
aforementioned  examinations,  they  must  inquire  into  the  ability 
of  all  the  debtors  of  the  bank,  in  every  part  of  the  world,  to 
pay  their  debts;  and,  when  all  this  has  been  accomi^isbed,  it 
might  safely  be  asserted,  that  there  is  not  one  trustee  in  five 
hundred,  whose  opinion,  being  the  result  of  his  owq  investiga- 
tions, could  be  as  safely  followed  as  that  of  him  who  formed 
it  exclusively  upon  a  perusal  of  the  stock  price  current  of  the 
day. 

But  if  such  extraordinary  investigations  are  necessarily  to  be 
made  by  trustees,  before  they  are  authorised  to  sell  or  exchange 
bank  stock,  when  a  part  of  a  trust  fund,  can  any  sufficient  rea- 
son be  assigned,  why  similar  investigations  are  not  indifipensa- 
bly  prerequisite  to  the  security  of  trustees  investing  trust  funds 
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io  bank  stock?  In  neither  case  do  we  regard  them  as  necessary 
for  the  protection  of  trustees^  who  faithfully;  and  with  ordinary 
skill  and  judgment,  discharge  the  duties  of  their  office. 

The  liabilities  of  trustees  are  not  created  or  measured  by  the 
unexecuted  powers  which  they  may  have  conferred  on  their 
delegate  or  attorney ,  but  by  the  powers  which  he  has  executed « 
In  their  acceptance  of  the  charter  of  the  new  bank,  and  in- 
vesting in  the  stock  thereof  the  shares  of  stock  which  they  held 
in  the  old  bank;  we  have  before  stated  that  the  trustees  were 
justified;  and  whether  such  acceptance  and  investment  were 
made  by  themselves;  in  person,  or  by  their  delegate  or  attorney; 
is,  therefore;  wholly  immaterial.  We  do  not;  however,  r^rd 
the  case  before  us  as  one  in  which  the  trustees,  without  having 
axerdsed  their  own  judgment  and  discretion  in  deciding  on  the 
expediency  of  the  acts  to  be  done,  had  transferred  their  entire 
powers  to  their  agent  or  attorney,  but  a  case  in  which  the  trus- 
tees; having  fully  exercised  their  judgment  and  discretion;  with 
fidelity  and  reasonable  prudence  and  judgment;  authorised  their 
agent;  Nicholas  Biddlej  ministerially  to  do  what  ^as  necessary 
to  effectuate  their  determination;  at  the  same  time  clothing  him 
with  a  quasi  veto  power  over  the  acts  they  had  authorised  him 
to  consummate.  This  veto  power  not  being  exerted,  whether 
it  were  rightfully  conferred  or  not;  is  not  a  question  before  us. 

The  sixth  point;  relied  on  by  the  appellants;  as  a  ground  on 
which  the  decree  of  the  chancellor  should  be  reversed;  is,  ^^  be- 
cause the  evidence  shows  that  the  stock  taken  in  the  State  Bank 
of  Pennsylvania^  ceased  to  pay  dividends  in  July,  1839,  and 
after  that  date;  underwent  a  fixed  and  gradual  decline  through 
a  series  of  months,  until  it  depreciated  to  a  mere  nominal  value; 
daring  all  which  time  the  trustees  took  no  action  to  protect  the 
interests  of  the  cestma  que  trusty  and  have  tbus;  by  gross  lacheS; 
chaiiged  themselves  with  the  full  amount  of  loss  to  the  trust 
fund. ' '  However  much  the  authorities  may  difier,  as  to  the  na- 
ture of  the  discretion  and  the  degree  of  diligence  which  is  re- 
quired of  the  trustees  in  the  management  of  the  triut  fund,  be- 
fore its  investment,  there  seems  litde  or  no  diversity  of  opinion 
as  to  the  degree  of  negligence  or  misconduct  which  is  requisite 
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personally  lo  cbuige  trustees,  after  the  trust  funds  have  been 
properly  invested.  In  Pybus  vs.  Smith,  1  Ves.y  Jr.,  193,  the 
lord  chancellor  says:  ^^You  canitot  affect  the  trustees  with 
more  than  they  actually  received,  without  wilful  default.*'  In 
Jackson  vs,  Jackson ^1  Atk. y  514^:  "To  compel  trustees  to 
make  up  a  deficiency,  not  ovving  to  their  wilful  default,  is  the 
harshest  demand  that  can  be  made  in  a  court  of  equity."     In 

Willis  on  Trustees,  168,  it  is  stated,  and  the  authorities  refer- 
red to,  on  which  the  statement  is  founded,  "that  trustees  must 
execute  their  trusts  faithfully,  according  to  the  terms  of  them, 
and  the  intention  of  the  parties  by  whom  the  trusts  have  been 
created;  and  that  it  will  be  presumed  that  the  trustees  have 
done  so,  unless  the  contrary  clearly  and  unequivocally  appears.*' 
In  Thompson  vs.  Brown,  4  John.  O.  R.,  628,  ChaneeUar 
Kent  says:  "  This  court  have  always  treated  trustees,  acting  in 
good  faith,  with  great  tenderness."  And  he  then  quotes,  with 
approbation,  from  the  opinion  of  Lord  Hardwicke,  in  Knight 
vs.  The  Earl  of  Plymmith,  1  Dickens,  126:  "A  trustee  having 
ih  his  hands  a  considemble  sum  of  money,  places  it  out  for  the 
benefit  of  the  cestui  que  trust,  in  the  funds  which  afterwards 
sink  in  their  value,  or  on  a  security,  at  the  time  apparently 
good,  and  which  afterwards  turns  out  not  to  be  so,  was  there 
ever  an  instance  of  the  trustees  being  made  to  answer  for  the 
actual  sum  so  placed  out?  I  answer  no.  If  there  was  no 
mala  fides,  nothing  wilful  in  the  conduct  of  the  trustee,  the 
court  will  always  favor  him.  For  as  a  trust  is  an  office  neces- 
sary in  the  concerns  between  man  and  man,  and  which,  if 
faithfully  discharged,  is  attended  with  no  small  degree  of  trouble 
and  anxiety,  it  is  an  act  of  great  kindness  in  any  one  to  accept 
it.  To  add  hazard  or  risk  to  that  trouble,  and  to  subject  a 
trustee  to  losses,  which  he  could  not  foresee,  would  be  a  mani- 
fest hardship,  and  would  be  deterring  every  one  from  accepting 
so  necessary  an  office."     In  Massey  vs.  Banner,  1  Jac.  4* 

Walk.,  241,  Lord  Eldon  says:  "Trustees,  agents,  &c.,  are 
expected  to  take  the  same  care  of  the  trust  funds  as  a  reason- 
able attention  to  their  own  affairs  would  dictate  to  them  to  take 
of  their  own  property."     "The  degree  of  neglect  to  be  made 
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out  for  any  sum  beyond  that  actually  received,  is  also  different 
and  greater."  When  the  trustee  is  made  liable  for  more,  it 
must  be,  in  the  language  of  the  books,  '^  in  cases  of  very  supine 
or  wil  fut  default. ' '  It  is  stated  by  Chancellor  Kenty  in  Osgood 
PS.  FVankUHy  2  John.  C.  ii.,  1:  ^^A  trustee  is  not  chai^eable 
with  more  than  he  has  received  of  the  trust  estate,  unless  there 
is  evidence  of  very  gross  negligence,  amounting  to  wilful  de- 
fault." The  Supreme  Court  of  the  Untied  States  announce 
the  same  principle  in  Taylor  j  et  al.y  vs.  Benhaniy  5  Howard y 
233:  "  But  the  executor  is  not  responsible  for  more  money  than 
he  received,  with  interest,  unless  in  case  of  very  supine  negli- 
gence, or  wilful  default."  In  HUl  on  Tj^ustecy  381,  the  un- 
questioned principle  is  slated,  that  ^'  where  the  trust  moneys  are 
once  properly  invested  in  stock,  the  trustees  cannot,  without  an 
express  authority,  dispose  of  the  stock,  and  invest  in  other 
securities."  Justice  Story y  after  examining  various  decisions 
made  in  the  chancery  court  of  Englandy  in  regard  to  liabilities 
of  trustees,  and  the  grounds  upon  which  they  are  founded, 
says:  ^^  The  true  result  of  the  considerations  here  suggested, 
would  seem  to  be,  that  where  a  trustee  has  acted  with  good 
faith  in  the  exercise  of  a  fair  discretion,  and  in  the  same  man- 
ner as  he  would  ordinarily  do  in  regard  to  his  own  perperty,  he 
ought  not  to  be  held  responsible  for  any  losses  accruing  in  the 
management  of  the  trust  property." 

Upon  a  fair  application  of  the  principles  sustained  by  the  au- 
thorities referred  to,  to  the  conduct  of  the  trustees,  as  presented 
in  the  record,  ought  the  chancellor's  decree  to  be  reversed,  for 
the  reasons  assigned  in  the  sixth  ground  relied  on  for  its  rever- 
sal? The  trustees  have  been  guilty  of  no  supine  negligence, 
or  wilful  default.  They,  or  at  least  one  of  them,  (and  there  is 
no  evidence  of  any  diversity  of  opinion  between  them  upon 
the  subject,)  have  acted,  in  the  management  of  the  trust  fund, 
in  the  same  way  that  they  have  deemed  it  advisable  to  act  with 
regard  to  (heir  own  property  of  the  same  kind.  Although  they 
could,  adlibitumy  have  sold  the  stock  held  by  one  of  them, 
yet  it  was  not  deemed  expedient  or  advantageous  to  do  so. 
Whereas,  they  possessed  no  power  to  sell  the  bank  slock  held 
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io  trust;  the  cestuis  que  trust  were  legally  incompetent  to  assent 
to  such  sale.  The  only  means  by  which  the  trustees  could 
have  obtained  a  power  to  sell^  would  have  been  by  filing  a  bill 
in  chancery  for  that  purpose^  against  the  cestuis  que  trust,  wboee 
assent  to  it  they  could  have  had^  but  extremely  faint,  if  any 
hopes  of  obtaining,  judging  from  past  transactions  between 
them,  which  are  detailed  in  the  record  before  us;  and  that  the 
chancellor,  without  such  assent,  would  have  decreed  the  sale, 
is,  to  say  the  least  of  it,  quite  problematical. 

Mrs.  Gray  was,  it  appears,  a  widow  in  1840,  whose  admin- 
istratrix as  such,  is  one  of  the  complainants;  and  yet,  during 
the  four  years  that  she  remained  a  widow,  cognizant  of  all  the 
facts  in  relation  to  this  stock,  it  does  not  appear  that  she  ever 
applied  to  the  court  of  chancery  herself,  or  requested  the  trus- 
tees to  do  so,  to  obtain  for  the  trustees  an  authority  to  sell.  Nor 
b  it  literally  true,  that  after  July,  1839,  the  stock  <<  underwent 
a  fixed  and  gradual  decline  through  a  series  of  months,  until 
it  depreciated  to  a  mere  nominal  value  "  According  to  the 
statement  of  prices  at  which  the  stock  sold  in  PhUaddphia, 
which,  by  agreement,  is  evidence  before  us,  the  decline  in  price 
was  not  fixed  and  gradual,  but  the  price  continued  to  fluctuate, 
sometimes  rising  and  sometimes  falling.  In  the  month  of  Oc- 
tober^  1839,  the  price  of  stock  advanced  $16  per  share,  in  the 
course  of  five  days.  The  trustees,  therefore,  who  could  only 
judge  of  its  value  by  the  price  it  bore  in  the  stock  market,  can- 
not be  chai^ged  with  supine  neglect,  or  wilful  default,  because 
they  were  unable  to  determine  that,  at  any  particular  time,  a 
sale  of  the  stock  would  be  advantageous  to  the  cestuis  que  trust, 
much  less  that  it  would  be  so  at  the  time  when  a  decree  for  that 
purpose  could  be  obtained  from  the  court  of  chancery.  On 
the  contrary,  (he  trustees  have,  in  their  answer,  denied  all  ne- 
glect or  default  on  their  part,  and  most  positively  averred  that 
they  acted  with  fidelity,  according  to  the  best  of  their  judgment 
and  discretion,  and  with  a  view  to  promote  the  interest  and 
benefit  of  the  cestuis  que  trust.  It  appears,  also,  that  one  of 
the  trusteea  held,  in  his  own  right,  a  latter  amount  of  the  stock 
of  the  new  Ban/c  of  the  United  States,  than  that  held  in  trust; 
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that  be  acquired  title  thereto  in  the  saoie  way^  and  has  ever 
since  continued  the  holder  thereof.  All  these  facts,  and  every 
thing  stated  in  the  answer^  in  relation  to  the  stock  of  the  bank; 
(except  that  the  cestuis  que  truH  approved  of  the  substituted 
investment,)  are,  by  agreement  of  the  parties^  admitted  to  be 
true.  A  court  which,  under  all  these  circumstances,  could 
chaiige  the  appellees  with  the  claim  now  preferred  against  them, 
we  must  be  excused  for  saying,  would  rather  deserve  any  other 
name  than  a  court  of  equity. 

The  decree  of  the  chancery  court  is  affirmed  with  costs,  both 
in  this  court  and  in  the  court  of  chancery. 

DECREE    AFFIRMED. 


George  R.  Richardson^  and  others,  vs.  The  Mayor  and 
City  Council  of  Baltimore. — December ,  1849. 

Upon  a  bill  filed  by  tlie  appellants,  alleging  that  the  damages  for  the  oponing 
and  extension  of  certain  streets  in  the  city  of  Baltimere^  secured  to  them 
by  the  act  of  1837,  ch.  358,  had  not  been  assessed  to  them  by  the  street 
oommissioners  of  said  city,  in  their  proceedings  for  the  extension  of  said 
streets,  and  that  upon  appeal  to  the  city  court,  the  jury  had,  also,  in  their 
assessment  of  damages,  made  no  assessment  of  damages  to  the  complain- 
ants, who  were,  thereby,  absolutely  denied  the  rights  vested  in  them  by  said 
act,  the  chancellor  granted  an  injunction  restraining  the  appellee  from 
collecting  the  assessments  made  by  the  jury.  The  answer  of  the  appellee 
averred,  that  the  provisions  of  said  act  of  Assembly  were  especially  brought 
to  the  attention  of  the  jury,  and  fully  discussed,  and  deliberately  considered 
by  them,  and  tlie  chancellor  thereupon  ordered  the  injunction  to  be  dis- 
solved, which  order  was  affirmed  upon  appeal. 

Courts  of  equity  will  interfere  where  courts  of  ordinary  jurisdiction  are  in- 
adequate instruments  of  justice,  to  restrain  the  assertion  of  doubtful  rights 
in  a  manner  productrvo  of  irreparable  damage,  and  to  prevent  injury  to 
third  persons  by  the  doubtful  title  of  others. 

The  chancery  court  has  no  right  to  interfere  to  arrest  the  proceedings  or  the 

55        V.8 
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judgment  of  Baltimore  city  court,  on  the  ground  of  legal  error ;  it  has  do 
supervisory  power  over  courts  of  law. 
To  justify  the  interposition  of  equity,  there  must  be  some  inequitable  advan. 
tago  taken,  which  would  render  it  unconscientious  in  the  party  obtaining 
it,  to  enforce  tlie  judgment,  and  of  which  the  party  seeking  the  aid  of 
equity  could  not  have  availed  himself  at  law,  or  was  prevented  from  doing 
80  by  fraud  or  accident,  or  the  act  of  the  opposite  party  unmixed  with  any 
fraud  or  negligence  on  his  part. 

Appeal  from  the  Court  of  Chancery, 

The  legislature,  by  the  act  of  1837,  ch.  358,  appointed  cer- 
tain co.Timissioners  ^<  to  open  and  condemn,  as  public  highways 
forever,  all  such  streets,  lanes  and  alleys,  or  such  parts  thereof, 
within  the  bounds  of  the  estate  of  the  late  David  MoorCy  and 
within  the  limits  of  the  city  of  Bcdlimore,  as  they  may  deem 
advisable."  The  2nd  section  of  this  act  provides:  "That  if 
at  any  time  hereafter,  any  of  the  above  mentioned  streets,  lanes 
or  alleys  shall  be  further  opened  and  extended  beyond  the  limits 
of  the  said  estate,  and  any  part  or  parts  of  the  said  estate  shall 
be  taxed  for  such  opening  or  extension,  then  and  in  such  case, 
the  proprietor  or  proprietors  of  any  and  every  such  part  or  parts 
so  taxed,  shall  be  conddered  as  entitled  to  one-half  of  the  bed 
of  the  street  immediately  in  front  of  such  part  or  parts,  and 
shall  be  entitled  to  damages  for  the  taking  of  the  same,  in  the 
same  manner  as  he,  she  or  they  might  do,  if  the  said  street 
were  then  to  be  fii-st  opened  and  made  public." 

These  commissioners  opened  and  laid  out  Biddk  and  Or- 
chard streets,  within  the  limits  of  said  estate,  and  the  appellants 
purchased  lots  upon  them,  and  became  proprietors  of  a  part  of 
said  estate. 

Subsequently,  on  the  13th  of  March,  1847,  the  appellee,  the 
Mayor  and  City  Council. of  Baltimore y  in  pursuance  of  the 
powers  vested  in  them  by  the  act  of  1S3S,  ch.  226,  and  in  pur- 
suance of  the  general  ordinance  of  the  16th  of  May,  1846,  re- 
lating to  streets,  upon  the  application  of  one  Richard  Dorsey, 
passed  an  ordinance  to  extend  Ordiard  street  from  Tessier  street 
10  Permsyluania  avenue.  This  extension  was  beyond  the 
limits  of  said  Moore^s  estate.     The  street  commissioners,  in 
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execution  of  this  ordinance,  proceeded  to  assess  damages  and 
benefits,  and  made  their  return  thereof  to  the  register  of  the 
city.  These  assessments  are  stated  in  the  opinion  of  the  chan- 
cellor. 

The  appellants  and  others,  considering  themselves  aggrieved 
by  these  proceedings,  on  the  21st  of  October,  appealed  to  Bal- 
timore city  court,  according  to  the  act  of  Assembly,  providing 
for  such  appeal.  The  city  court  appointed  the  26lh  of  Febru- 
ary, 1848,  for  hearing  this  appeal.  The  cause  was  then  post- 
poned, from  time  to  lime,  until  the  13th  of  July,  1848,  when 
the  appellants  filed  in  said  city  court  a  motion  to  quash  the 
proceedings  and  return  of  the  said  commissioners,  because,  by 
the  act  of  1837,  ch.  358,  said  commissioners  were  bound  to 
assess,  for  injuries,  the  lots  of  those  persons  on  OrcAarrf  street, 
who  claim  under  the  representatives  of  Dxvid  MoorCy  consti- 
tuting half  the  bed  of  said  street  above  Tessier  street,  which  is 
wholly  omitted;  and  on  the  same  day  said  court  passed  the  foU 
lowing  order:  *^  The  commissioners  appointed  to  open  Orchard 
street  to  Pennsylvania  avenue,  not  having  complied  with  the 
provisions  of  the  act  of  1837,  ch.  368,  in  the  assessment  of 
damages,  but  having  made  their  assessment  in  total  disregard 
of  said  act  of  Assembly,  the  court,  on  motion  of  the  appellants* 
counsel,  order  the  proceedings  to  be  quashed." 

On  the  13ih  of  September,  following,  the  Mayor  and  City 
Council  filed  a  petition  in  said  cause,  in  which,  after  calling 
the  attention  of  the  city  court  to  the  act  of  1838,  ch.  226,  and 
the  general  ordinance  of  the  15th  of  May,  1846,  the  9lh  sec- 
tion of  which  ordinance  provides,  that  the  judges  of  said  city 
court  shall  not  reject  or  set  aside  the  record  of  proceedings  of 
the  street  commissioners,  for  any  defect  or  omission,  either  in 
form  or  substance,  but  shall  amend  or  supply  all  such  defects 
and  omissions,  and  increase  or  reduce  the  amount  of  damages 
and  benefits  assessed,  and  alter,  modify  and  correct  said  return 
in  all  or  any  of  its  parts,  as  they,  or  a  majority  of  them,  shall 
deem  just  and  proper,  and  to  the  fact  that  this  revisory 
power  of  the  city  court  has  been  fully  sustained  by  the  Court 
of  Appeals,  they  pray  that  a  day  may  be  fixed  for  hearing  the 
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appeal;  and  the  ascertainment;  by  a  jury,  of  damages  and  be- 
nefits. 

On  the  18th  of  September,  the  said  court  ordered  the  follow- 
ing opinion  to  be  filed:  '^The  city  commissioners,  appointed 
for  opening  Orchard  street,  have  confined  themselves,  in  their 
calculations,  only  to  the  part  of  the  street  extended  to  Penn- 
sylvania avenue;  whereas,  by  the  act  of  Assembly,  1837,  cb. 
358,  it  was  their  duty  to  have  valued  the  property  on  that  part 
of  the  street  already  opened  by  special  commissioners,  making 
those  allowances  for  the  beds  of  streets  as  directed  by  said  law. 
Their  valuation  will,  no  doubt,  cause  some  alteiations  to  be 
made  in  the  valuation  returned  for  the  extended  part  under  the 
ordinance,  and  of  course  will  require  a  revision  of  the  whole. 
The  court  would,  if  they  had  the  power,  order  the  commis- 
sioners to  review  and  amend  their  proceedings,  so  that  the  whole 
case  should  come  before  the  court  on  the  appeal,  but  as  the 
city  council  have  prescribed  a  dififerent  mode  of  proceeding, 
authorising  the  court,  only  at  their  discretion,  to  empannel  a 
jury  for  the  decision  of  any  facts  omitted  to  be  considered  by 
the  commissioners,  and  generally  to  review  and  report  the  whole 
case,  have  ordered,  and  hereby  order  the  clerk  of  the  couit  to 
issue  a  venire  for  a  jury  in  said  case,  forthwith."  And  on  the 
20di  of  the  same  month,  passed  the  following  order:  '^The 
court  being  full,  reconsider,  and  rescind  the  order  made  on  the 
13th  day  of  July,  1848,  to  quash  the  proceedings  in  the  Or- 
chard street  appeals,  and  now  order  and  direct  that  a  'venire 

issue  in  said  case,  returnable  on  the day  of next, 

at  10  o'clock,  A.  M.,  to  hear  and  determine  on  said  appeals/' 
And  on  the  same  day  an  entry  of  an  appeal  was  made  in  the 
case  by  the  appellants. 

On  the  6th  of  October  following,  the  Mayor  and  diy  Chun- 
cil  filed  another  petition,  averring  that  the  judgment  of  the  city 
court,  in  the  premises,  is  final  and  conclusive,  and  that  the  pro- 
ceedings should  not  be  delayed  by  the  entry  of  the  said  appeal. 
This  petition  also  calls  the  attention  of  the  court  to  the  fact, 
diat  no  day  had  been  appointed  by  them  for  the  return  of  the 
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venire,  and  prays  that  an  early  day  be  fixed  for  the  return 
thereof. 

On  the  7th  of  November,  the  venire  was  issued,  and  made 
returnable  the  next  day,  when  the  jury  thereby  summoned, 
was  duly  sworn,  as  a  jury  of  inquest  for  the  trial  of  said  appeal ; 
and  on  the  28(h  of  November,  they  rendered  their  inquisition, 
assessing  damages  to  certain  persons  named,  amounting  to 
$3,829.18,  and  expenses  to  the  amount  of  $435.74,  and  bene- 
fits to  be  paid  by  certain  persons  named,  among  whom  are  the 
appellants,  to  the  amount  of  $3,835.92,  and  sale  of  materials 
amounting  to  $429.  On  (he  same  day  the  appellants  made 
objection  to  the  receipt  of  the  aforesaid  inquisition,  but  assigned 
no  reasons^  and  on  the  11th  of  December,  the  court  passed  an 
order  approving  and  confirming  this  inquisition. 

The  register  being  about  to  proceed  to  collect  the  benefits 
assessed  by  these  proceedings,  the  appellants,  as  proprietors  of 
parts  of  the  estate  of  said  David  Moore,  filed  their  bill  on  the 
27th  of  December,  1848,  praying  for  an  injunction  to  restrain 
the  said  Mayor  and  City  Council  from  proceeding  to  collect 
the  said  sums  assessed  upon  them,  and  for  general  relief.  And 
on  the  same  day  the  chancellor  (Johnson,)  ordered  the  writ 
of  injunction  to  issue,  as  prayed. 

The  allegations  of  the  bill,  and  of  the  answers  thereto,  are 
fully  stated  in  the  following  opinion  of  the  chancellor,  delivered 
on  passing  the  order  dissolving  the  injunction: 

"The  prayer  of  the  bill  in  this  case  does  not  seek,  nor  did 
the  injunction  granted  by  this  court  prohibit  the  defendants 
from  proceeding  to  open  and  extend  the  street  in  question, 
though  it  may  be  that  the  interdiction  to  collect  the  sums  as- 
sessed upon  the  complainants,  and  others  similarly  situated, 
might  have  the  effect  to  delay  it. 

"Upon  the  facts  stated  in  the  bill,  the  chancellor  thought 
this  court  bad  jurisdiction  to  prevent  the  assertion  of  the  right 
claimed  for  the  Mayor  and  City  Council  of  Baltimore,  and 
ought  to  exercise  its  power,  because  the  assertion  of  that  right  ^ 
would  be  productive  of  irreparable  damage  to  the  complainants. 
If  the  provisions  of  the  2nd  section  of  the  act  of  1837,  ch. 
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358,  were  totally  disregarded  by  the  jury,  in  estimating  the 
sums  to  be  paid  by  the  proprietors  of  the  estate  of  David 
Moore,  then  it  seemed  very  clear  that  a  wrong  would  be  in- 
flicted upon  the  complainants,  for  which,  without  the  interpo- 
sition of  this  court,  there  could  be  no  redress. 

"  It  is  not  easy  to  define,  with  accuracy,  the  powers  and 
duties  of  this  court,  and  any  attempt  to  do  so,  has  been  said, 
by  a  learned  judge,  to  be  perilous  and  unsatisfactory;  but  the 
general  enumeration  of  these  powers  and  duties,  as  given  by 
Lord  Redesdaky  and  whicli  will  be  found  in  MUford*s  Eq. 
PLy  by  Jeremy^  111,  112,  is  considered,  by  Mr.  Justice  Story, 
as  perfect  as  the  nature  of  the  undertaking  will  admit  of.  In 
that  enumeration  it  is  said,  among  other  things,  that  the  juris- 
diction of  the  court,  'when  it  assumes  a  power  of  decision,  is 
to  be  exercised  where  the  courts  of  ordinary  jurisdiction  arc 
inadequate  instruments  of  justice.'  'To  restrain  the  assertion 
of  doubtful  rights  in  a  manner  productive  of  irreparable  damage, 
and  to  prevent  injury  to  a  third  person,  by  the  doubtful  title  of 
others.'  It  appeared  to  me  that  the  right  and  duty  of  this 
court  to  interfere  in  this  case,  was  vindicated  by  these  princi- 
ples. The  legislature,  by  the  act  referred  to,  had  declared,  in 
explicit  terms,  that,  in  a  certain  event,  the  proprietors  of  the 
estate  of  the  late  David  Moore,  should  be  entitled  to  damages 
for  one-half  of  the  bed  of  the  street  or  streets  which  should  be 
opened  through  their  property;  and  the  bill  alleged,  that  though 
the  event  had  happened,  and  the  burden  referred  to  had  been 
imposed  upon  them,  the  compensatory  advantage  had  been 
denied  them.  The  allegation  of  the  bill  is, '  that  the  commis- 
sioners for  opening  streets,  though  notified  of  the  act  of  Assem- 
bly, did  not  award  the  proprietors  any  damages  for  taking  one- 
half  of  the  bed  of  the  street  immediately  in  front  of  them,  as 
directed  and  enjoined  by  the  said  law,  and  that  upon  appeal 
by  them  from  the  act  of  the  commissioners,  and  after  the  Bal- 
timore  city  court  had  quashed  their  return,  and  submitted  the 
question  to  a  jury,  the  jury  so  ordered  by  the  court,  made  no 
assessment  of  damages  to  the  owners  of  the  property,'  <fcc.,  and 
that  this  finding  of  the  jury  was  confirmed  by  the  court.     The 
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allegation;  therefore,  in  efTect^  was,  that  the  complainants  bad 
been,  by  the  commissioners  and  the  jury,  altogether  and  abso- 
lutely denied  the  rights  conferred  upon  and  vested  in  them  by 
the  legislature;  and  this^  it  appeared  to  me,  was  not  only  as- 
serting against  these  complainants  a  doubtful  title  in  another, 
productive  of  irreparable  mischief,  but  would  be  permitting  the 
power  of  the  city  court  to  be  wielded  as  an  instrument  of  in- 
justice. 

^^  It  was  not  intended  to  assume  for  this  court  the  right  to  in- 
terfere to  arrest  the  proceedings  or  the  judgment  of  Ballimore 
city  couit,  upon  the  ground  of  legal  error.  This  court  has  no 
supervisory  power  over  courts  of  law.  If  they  err,  the  remedy 
is  byway  of  appeal,  and  if  there  is  no  appeal,  the  parties  must 
submit.  To  maintain  the  right  of  this  court  to  examine  and 
correct  the  errors  of  Ballimore  city  court,  would,  as  was  said 
by  the  Court  of  Appeals,  in  the  case  of  the  Methodist  Protes- 
tant Church  vs.  The  Mayor  and  City  Council  of  BaltinwrCy 
6  Gilly  391,  ^be  claiming  for  it  appellate  authority,  where  it  is 
wholly  incompetent  to  administer  justice,  and  render  full  and 
adequate  relief  to  fill  concerned.'  This  court  claims  no  such 
power,  and  never  interferes,  as  was  said  by  the  court,  in  the 
same  case,  ^unless  prompted  by  conscience,  to  prevent  wrong 
and  injustice,  but  leaves  the  party,  complainant,  to  his  remedy 
at  law.'  Mere  error  in  a  court  of  law,  in  the  estimation  of  this 
court,  furnishes  no  ground  for  its  interposition.  There  must 
be  something  else;  some  inequitable  advantage  taken,  which 
would  render  it  unconscientious  in  the  party  obtaining  it,  to 
enforce  the  judgment,  and  ^of  which  the  party  seeking  the  aid 
of  equity  could  not  have  availed  himself  at  law,  or  was  pre- 
vented from  doing  so  by  fraud  or  accident,  or  the  act  of  the 
opposite  party,  unmixed  with  any  fraud  or  negligence  on  his 
part. '  Gott  and  Wilson,  vs.  Carr,  6G.i^J.,  309.  The  bill 
in  this  case  charges,  that  the  jury  made  no  assessment  of  dam- 
ages to  the  owners  of  the  property,  as  required  by  the  act  of 
1837,  and  as  the  language  of  the  act  was  explicit,  that  such 
allowance  should  be  made  in  the  event  which  has  happened, 
it  seemed  to  me  that  it  would  be  against  conscience,  to  suffer 
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their  award  Co  be  enforced.  The  power  of  this  court  was  not 
exerted  because  the  city  court,  after  quashing  the  return  of  the 
commissioners,  had,  as  was  alleged,  after  the  term,  opened 
iheir  judgment,  and  ordered  a  jury  to  rectify  their  errors.  That, 
if  an  error  on  the  part  of  city  court,  was  a  legal  error  which 
this  court  has  no  right  to  supervise  and  rectify,  because  in  doing 
so,  the  powers  of  an  appellate  tribunal  would  be  usurped,  which 
this  court  disclaims. 

"  Supposing  the  case  made  by  the  bill,  was  a  proper  one  for 
tlie  interference  of  this  court  by  injunction,  it  remains  to  be 
seen,  whether,  as  the  case  now  stands,  upon  the  answer  and 
(he  accompanying  exhibits,  it  should  be  continued. 

^'  If  it  appears  that  the  rights  of  the  complainants,  founded 
upon  the  act  of  Assembly,  were  considered  by  the  jury,  it 
would  not  be  in  accordance  with  the  principles  which  have  been 
stated  as  governing  this  court,  to  disturb  or  obstruct  the  execu- 
tion of  the  decision  to  which  they  have  come.  The  bill  ex- 
pressly alleges,  that  the  jury  made  no  assessment  of  damages 
to  the  owners  of  the  property  in  question.  This  the  answer 
denies,  and  avers,  that  the  provisions  of  the  act  of  Assembly, 
under  which  the  damages  are  claimed,  were  specially  brought 
to  the  attention  of  the  jury,  and  fully  discussed,  and  deliberately 
considered  by  them.  And  the  record  of  the  proceedings  in 
the  city  court,  shows  that  the  return  of  the  commissioners  was 
quashed  by  that  court,  upon  the  express  ground  that  they  had 
not  complied  with  the  provisions  of  the  law.  The  language  of 
the  court  being,  that  Mhe  commissioners  appointed  to  open 
Orchard  street  to  Pennsylvcaiia  avenue,  not  having  complied 
with  the  provisions  of  the  act  of  1837,  ch.  358,  in  the  assess- 
ment of  damages,  but  having  made  their  assessment  in  total 
disregard  of  said  act  of  Assembly,  the  court,  on  motion  of  (he 
appellants'  counsel,  order  the  proceedings  to  be  quashed . '  This 
order  was  passed  on  the  13th  of  July,  1848,  and  in  September 
of  the  same  year,  the  Mayor  and  City  CouncU  of  Bedtinwre 
filed  their  petition  in  the  cause,  in  which,  after  setting  out  the 
proceedings  which  had  taken  place  up  to  that  time,  and  after 
referring  the  court  to  (he  provisions  of  the  ordinance  of  the  city, 
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of  the  15th  of  May,  1846,  No.  59,  and  to  the  9th*8cction  there- 
of, by  which  it  was  declared,  that  the  judges  of  the  city  court 
should  not  set  aside  or  reject  the  proceedings  of  the  street  com- 
missioners, for  form  or  substance,  but  should  amend  or  supply 
all  such  defects  and  omissions,  and  increase  or  reduce  the 
amount  of  damages  and  benefits  assessed,  and  alter  and  modify 
and  correct  the  said  return  of  proceedings  as  the  judges,  or  a 
majority  of  them,  should  deem  just  and  proper;  they  pray  that 
a  day  may  be  fixed  for  hearing  the  appeal,  and  the  ascertain- 
ment by  a  jury  of  damages  and  benefits. 

"  Upon  this  petition,  the  court,  at  the  same  term,  pronounced 
its  judgment,  in  which  it  declares,  that  the  commissioners  ap- 
pointed for  opening  Orchard  street,  (by  ordinance  No.  9  of 
1847,)  having  confined  themselves  in  their  calculations  only  to 
the  part  of  the  street  extended  to  Pennsylvania  avenue,  where- 
as, by  the  act  of  1837,  ch.  358,  it  was  their  duty  to  value  the 
property  on  that  part  of  the  street  already  opened  by  special 
commissioners,  making  the  allowances  for  the  beds  of  streets 
as  directed  by  said  law,  and  then ,  after  declaring  that  altera- 
tions would  have  to  be  made  in  the  valuations  returned,  which 
would  require  a  revision  of  the  whole,  they  direct  a  venire  to 
issue  for  a  jury,  as  the  only  mode  left  to  them  by  the  ordinance 
of  the  city,  referred  to  in  the  petition.  The  venire  issued 
accordingly,  and  the  jury,  on  the  8ih  of  November  of  the  same 
year,  formed  a  verdict,  in  and  by  which  certain  persons  were 
allowed  damages,  amounting  in  the  aggregate  to  the  sum  of 
$3,829.18,  and  that  the  expenses  were  $435.74;  and  that 
certain  olher  persons,  among  whom  are  the  complainants, 
should  pay  certain  sums  for  benefits  estimated  by  the  jury,  to 
result  to  them  from  opening  and  extending  the  street.  These 
sums  amount  in  the  whole  to  $3,835.02,  which  sum,  added  to 
the  amount  for  which  the  materials  sold,  being  $429,  made 
the  aggregate  equal  to  the  sum  of  the  damages. 

"  That  this  court  is  not  at  liberty  to  supervise  and  examine 

the  proceedings  and  judgment  of  the  city  court  with  respect  to 

these  avennents,  has  been  expressly  adjudicated  by  the  Court 

of  Appeals,  in  the  case  of  Alexander  and  Wilson,  against  The 

56        v.8 
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Mayor  and  City  Council  of  Baliimorey  5  GUI,  383,  and  ia 
the  same  case  it  was  likewise  decided,  that  the  act  of  1838,  cIk 
226,  and  the  ordinance  of  the  city,  passed  in  pursuance  thereof, 
and  by  which  the  city  court  was  governed,  is  a  valid  exercise 
of  legislative  power.  The  return  of  the  comnnissioners  to  open 
the  street  under  the  ordinance  No.  9  of  1 847,  was,  we  have 
seen,  set  aside,  upon  the  express  ground  that  they  had  disre- 
garded the  provisions  of  the  act  of  1837,  ch.  358,  and  the  case 
was  sent  to  a  jury,  that  the  proper  correction  might  be  effected 
and  allowances  made  for  the  beds  of  the  streets,  previously 
opened  by  the  special  commissioners  under  that  act,  and  it  is 
therefore  not  to  be  presumed,  that  in  the  consideration  of  the  case 
by  the  jury,  the  same  error  was  committed.  On  the  contrary, 
the  presumption  is  strong,  not  to  say  irreastible,  that  the  jury 
did  make  the  proper  estimate  and  allowance,  and  that  the  dam- 
ages to  which,  in  their  judgment,  the  owners  of  Moor e^s  pro- 
perty were  entitled  uudcr  the  act  for  the  bed  of  the  street,  were 
deducted  from  benefits  which  they  believed  these  owners  would 
derive  from  its  extension.  This  presumption  is  strengthened 
by  the  fact,  that  a  reduction  was  made  by  the  jury  from  the 
amount  of  benefits  estimated  by  the  commissioners. 
The  estimate  of  benefits  by  the  latter  was,  -  $4,001  10 
Whilst  the  jury  put  them  at,  ,        .        .      3^835  92 


Making  a  difference  of,  ...       $165  18 


<'  It  may  be  that  this  estimate  is  erroneous,  but  over  the  judg- 
ment of  the  jury  in  this  respect,  as  is  perfectly  well  settled,  this 
court  has  no  control.  If  the  jury,  instead  of  deducting  the 
damages  from  the  benefits,  had  given,  in  separate  columns, 
the  amount  of  each,  it  would  certainly  have  been  more  satis- 
factory, but  their  omission  to  do  so  should  not,  I  think,  vitiate 
their  proceedings  after  their  verdict  has  been  affirmed  by  the 
court. 

<^Tbe  inquisition  was  found  on  the  28th  of  November,  1848, 
and  the  record  shows,  that  on  the  same  day,  objection  was 
made  on  the  part  of  some  of  the  proprietors  of  Moore's  property 
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to  its  receipt  by  the  court,  but  the  ground  of  the  objectioQ  is 
not  stated;  and  on  the  2nd  of  the  then  ensuing  month  of  De- 
cember, the  verdict  of  the  jury  was  confirmed  by  the  court, 
and  the' inquisition,  subsequendy  under  the  order  of  the  court, 
returned  to  the  register  of  the  city  of  Baltimore,  in  conformity 
with  the  ordinance.  Under  all  the  circumstances  of  the  case, 
as  disclosed  by  the  proceedings  now  before  the  court,  it  is,  I 
think,  impossible  to  say  that  the  complainants  have  not  had 
the  benefit  of  the  act  of  1837,  ch.  358,  and  have  not  substan- 
tially received  such  damages  as  the  proper  tribunal  thought 
tfaem  entitled  to  under  the  law,  and  in  this  connection  it  is 
worthy  of  remark,  that  though  the  bill  alleges  that  the  jury 
made  no  assessment  of  dan>ages  to  the  owner  of  the  estate  of 
Moore,  for  one-half  the  beds  of  the  streets,  as  provided  by  the 
act,  it  does  not  allege  that  the  act  itself  was  brought  to  the  no- 
tice of  the  jury,  and  that  though  notified,  they  made  no  award 
of  damages,  as  had  been  allied  with  regard  to  the  street  com- 
missioners. The  presumption  is  most  powerful,  that  the  jury 
were  required  to  consider  this  act,  and  to  give  such  damages  to 
the  complainants  as  they  might  think  them  entitled  to,  and 
though  the  inquisition  might  have  been  in  a  form  which  would 
have  shown  this  more  satisfactorily,  I  do  not,  on  that  account, 
conceive  that  I  have  a  right  to  forbid  its  execution  by  injunc- 
tion. 

'^  It  was  urged  in  the  alignment,  that  the  legislature,  by  the 
act  of  1838,  ch.  226,  and  the  corporation  of  BaUimore  city, 
by  their  ordinance  passed  in  pursuance  thereof,  could  not  take 
from  the  owners  of  Moore^s  property  rights  vested  in  them  by 
the  act  of  1837,  and  this  is  a  proposition  which,  it  is  supposed, 
will  not  be  disputed;  but  the  act  and  ordinance  in  question 
here  had  no  such  efiect.  The  legislature,  by  the  act  of  1838, 
vested  certain  powers  in  the  corporation  of  BaUimore  in  rela- 
tion to  streets,  and  the  ordinance  provides  a  mode  for  executing 
those  powers,  and  both  act  and  ordinance  have  received  the 
sanction  of  the  Court  of  Appeals.  The  mode  pointed  out  for 
opening  streets  has  been  pursued,  not  as  has  been  said  in  dero- 
gation of  the  rights  of  the  complainants  under  the  act  of  1837, 
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but  in  subordination  to  them.  So  far  from  supposing  that  any 
rights  vested  in  the  complainants  were  taken  away  by  the  act 
of  1838;  and  the  ordinance  of  the  city,  we  have  seen  that  the 
city  court  set  aside  the  return  of  thecommissioners,  upon  the 
express  ground  that  they  had  disregarded  those  rights  and  sent 
the  case  to  a  jury,  for  the  very  purpose  of  giving  the  complain* 
ants  the  compensation  which,  under  the  law  of  1837,  they 
were  entitled  to,  and  although  the  jury  may  have  erred  in 
their  estimate  of  the  value  of  those  rights,  and  may  not,  by  the 
form  of  their  verdict,  have  stated  in  the  most  distinct  manner 
the  amount  of  the  compensation  which  they  did  allow,  these 
are  subjects  over  which  this  court  can  exercise  no  control. 
Upon  the  whole,  I  am  of  opinion  the  injunction  should  be 
dissolved. 

From  the  order  dissolving  the  injunction,  the  complainants 
appealed. 

The  cause  was  aigued  before  Dorseit,  C.  J.,  Chambsrs^ 
Magrxjdbr,  and  Faick,  J. 

Pratt,  for  the  appell^ts,  aigued : 

Ist.  That  the  appellants,  as  proprietors  of  parts  of  David 
Mowers  estate,  lying  upon  Orchard  street,  opened  by  the 
commissioners  named  in  the  act  of  1837,  ch.  358,  were  taxed 
for  the  extension  of  said  street  beyond  the  limiu  of  Moore^B 
estate,  and  were,  consequently,  entitled,  by  the  express  provi- 
dons  of  the  act  of  1837,  to  be  considered  as  entitled  to  one-half 
of  the  bed  of  the  street  immediately  in  front  of  the  part  so 
owned  by  them,  and  were  entitled  to  ^^  damages  for  the  taking 
of  the  same." 

2nd.  That  by  the  inquisition  of  the  jury,  which  was  ratified 
by  Baliimore  city  court,  no  such  damage  was  allowed  to  the 
appellants. 

3rd.  That  the  proceedings  under  which  said  street  was  ex- 
tended, were  upon  appeal  quashed  by  Baliimore  city  court,  at 
May  term,  1848,  and  that  the  recision  of  that  order,  at  a  sub- 
sequent term  of  the  court,  was  illegal. 
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4th.  That  for  the  manifest  violation  of  their  rights^  secured 
by  the  act  of  1837,  ch.  358,  by  means  of  the  illegal  recision  of 
the  order  of  May  term,  1848,  the  appellants  have  no  remedy 
except  in  chancery;  that  the  injunction  was  properly  granted 
upon  the  case  stated  in  the  bill,  and  was  improperly  dissolved 
at  the  hearing. 

Presstman,  for  the  appellee,  contended  : 

Ist.  That  the  damages  granted  to  the  appellants  by  the  act 
of  1837,  were  considered  by  jury  and  allowed  by  them  in  their 
inquisition. 

2nd.  That  Baltimore  city  court  committed  no  error  in  re- 
scinding their  order  granting  the  return  of  the  street  commis- 
sioners; and—' 

3rd.  If  such  error  was  committed  by  said  city  court,  it  is  a 
mere  legal  error,  which  the  court  of  chancery  has  no  power  or 
authority  to  correct. 

By  THE  Court — 

ORDER  AFFIRMED,  WITH  COSTS. 


Richard  Lahy  and  John  Counbelman,  t;^.  Nathan  Hol- 
land, Adm'r  of  Solomon  Holland,  use  of  Reuben 
Summers. — Richard  Smith,  survivor  of  Solomon  Hol- 
land^ V3.  Richard  Lahy  and  John  Counbelman. — 
Richard  Smith,  survivor  of  Solomon  Holland,  vs. 
Samxtel  Counbelman.. — December y  1849. 

The  appellants  eDtered  into  an  agreement,  under  seal,  reciting  that  ibey  **  had 
rented  of  R  S,  and  iS  /f,  trustee  of  A  M  Wt  for  one  year,  a  mill,  for  whioh 
they  were  to  pay  one  hundred  and  fifty  dollars  to  R  8,  and  one  hundred  and 
fifly  dollars  to  SH,  trustee  as  aforesaid,  or  such  other  trustee  of  A  M  W,  as 
may  be  lawfully  appointed,  said  sums  to  be  paid  in  quarterly  payments,  re. 
coyerable  by  distress  or  otherwise,  by  said  R  S  and  S  H,  or  person  authorised 


Digitized  by 


Google 


446  CASES  IN  THE  COURT  OF  APPEALS 

Lahjr  and  Coontelman,  v§.  Holland,  Adm'r. — 1849. 

to  reoeiTe,  jointly  or  teparatelj,  as  to  either  of  them  maj  be  cetovenieDl.'' 
On  the  5th  of  Febniary,  1839,  S  H  bronght  an  aetion  of  corenant  for  the 
non-payment  to  him  of  the  $150.  The  appellants  pleaded,  that  on  the  Ist 
of  January,  1839,  S  H  bad  resigrned  h\n  trosteeBhip  of  AM  IT,  and  another 
trustee  had  been  lawfully  appointed  in  hia  (dace.  Upon  demurrer  to  this 
plea,  Hblv: 

That  the  appellanU  cannot  object  that  9  Hhna  loit  his  character  as  trustee^ 
Whether  trustee  or  not,  does  not  afiect  his  right  to  sue  under  the  agreement 
to  which  he  is  the  legal  party.  The  debt  accrued  to  <S  If  in  his  lifetime, 
and  before  the  appointment  of  another  trustee,  and,  of  course,  surrived  to 
his  administrator. 

Where  a  covenant  is  by  deed  poll,  one  not  named  in  kf  cannot  recover  on  it* 

Two  tenants  in  common,  may  make  a  lease,  reserring  portions  of  the  rent  to 
each,  and  may  serer  in  their  actions. 

Where  tlie  covemant  is  to  sereral,  for  the  performance  of  several  duties  to 
each,  there  the  coyenant  shall  be  moulded  according  to  the  sevimral  interests 
of  the  parties,  and  each  shall  only  recover  to  far  as  his  own  interest  ex- 
tends. 

In  this  agreement  there  is  no  joint  legal  interest  in  the  covenantees,  and 
each  may  maintain  separate  actions  for  the  recovery  of  his  portion  of  the 
rent. 

If  the  covenantees  have  several  interests,  and  (he  covenant  be  made  with  the 
covenantees,  et  cum  quolibei  eorum,  these  words  make  the  covenants  seve. 
ral»  in  respect  to  their  several  interests* 

The  covenant  being  several  to  each  of  the  covenantees,  R  S  cannot  sue  for 
the  whole,  as  survivor  of  S  H,  neither  can  he,  as  such  survivor,  recover 
the  whole  sum  against  a  party  who  agrees  to  become  security  that  the  cove, 
nantors  will  perform  all  that  is  required  of  them  by  said  agreement. 

Appeals  from  Montgomery  county  court. 

The  first  of  these  cases,  No.  18;  was  an  action  of  covenaniy 
originally  instituted  by  Solomon  Holland,  against  the  appellants, 
on  the  agreement  below.  Solomon  dying  before  the  pleadings 
were  completed^  the  appellee,  Nathan  Holland,  as  his  admin- 
istrator, appeared  to  the  suit,  which  was  continued  in  his  name^ 
for  the  use  of  Reuben  Summers. 

'^We  have  rented,  for  one  year,  commencing  on  the  16th 
day  of  the  present  month,  and  to  end  on  the  16th  day  of  Au- 
gust, 1831,  of  Richard  Smith  and  Solomon  Holland,  trustee 
of  Anna  Maria  Wilson,  the  mill,  in  Montgomery  county, 
Maryland,  known  by  the  name  of  ^  Cabin  John  Mitt,^  for 
which  we  are  to  pay  $150  to  Richard  Smith,  and  $150  to 
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Solomon  Holland y  trustee  as  aforesaid^  or  to  such  other  trustee 
of  Anna  M.  Wilson  as  maybe  lawfully  appointed,  and  the 
said  sums  shall  be  paid  in  fourth  parts,  or  quarterly  payments, 
recoverable  by  distress  or  otherwise,  by  said  Smith  and  Holland, 
or  person  authorised  to  receive,  jointly  or  separately,  as  to  either 
of  them  may  be  convenient.  We  are,  at  our  own  expense,  to 
make  all  such  repairs  to  said  mill  and  the  machinery  belong- 
to  it,  as  are  now  necessary  to  put  it  into  complete  order  for  use, 
and  also  to  repair  the  dam  of  said  mill,  clear  out  and  put  in 
good  order  the  race,  tail  race,  and  forebay  of  said  mill,  and  if, 
after  such  repairs  are  made,  the  dam  shall  at  any  time,  without 
the  negligence  of  us,  require  repairs  which  will  cost  more  than 
$5,  the  same  is  to  be  done  at  the  cost  of  said  Smith  and  Hol- 
land, or  those  they  represent,  and,  at  the  expiration  of  our  term, 
the  mill  is  to  be  delivered  up  in  as  good  repair  as  we  are,  by 
this  agreement,  required  now  to  put  it  in,  and  each  of  us  is 
bound  for  the  full  performance  of  the  engagement  hereby  en- 
tered into  by  us.  Witness  our  hands  and  seals,  this  lOth  day 
of  August,  1830.  Richard  Lahy,       (Seal.) 

John  Counbelman,  (Seal.) 

Witness — Gassaway  Perry." 

The  pleadings  in  the  case  are  fully  stated  in  the  opinion. 

The  cause  was  argued  before  Chambers,  Spence,  Magru- 
DER,  and  Frick,  J. 

Richard  J.  Bowie,  for  the  appellants,  contended,  that  the 
judgment  below  should  be  reversed: 

1st.  Because  the  right  of  action  was  not  in  Solomon  Holland 
individually,  but  in  Solomon  Holland  as  trustee,  or  such  other 
trustee  of  il.  M.  Wilson  as  should  be  lawfully  appointed;  and 
the  plea  that  Solomon  Holland  had,  before  the  institution  of 
the  suit,  viz:  on  the  1st  of  January,  1839,  ceased  to  be  trustee, 
etc.,  being  admitted  by  the  demurrer,  was  a  good  plea  in  bar, 
and  should  have  been  sustained. 

2nd.  That  the  interest  of  the  covenantees  being  joint,  the 
suit  should  have  been  brought  in  the  names  of  Richard  Smith 
and  Reuben  Summers,  trustee  of  Anna  M,  Wilson. 
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The^^Z  point,  Che  appellants  think,  is  established  by  the 
terms  of  the  contract.  The  stipulation  was  not  to  pay  to  Solo- 
mon Holland  absohitely,  unqualifiedly,  but  to  Solomon  Hoi- 
land  J  trustee  of  A.  M.  Wilsony  or  such  other  trustee  of  A.  M. 
Wilson  as  may  be  lawfully  appointed.  Another  trustee  having 
been  lawfully  appointed,  non-payment  to  Solomon  Holland 
was  no  breach  of  the  contract. 

On  the  second  point,  the  appellants  cite  as  follows:  <^It  is 
a  well  settled  principle,  that  covenants  shall  not  be  construed 
to  be  joint  or  several,  from  the  particular  language  in  which 
they  may  be  conceived,  but  shall  be  moulded  and  measured 
according  to  the  mterests  of  the  covenantees. "  Plati  on  Cov.y 
123.  3  Lata  Lib.  "  If  the  interests  of  the  parties  be  several, 
.  although  the  words  of  the  covenant  itself  be  joint,  yet  the 
covenant  shall  be  taken  to  be  several^  and  where  the  interest 
is  joint,  the  action  itself  must  be  joint,  though  the  covenant,  in 
terms,  be  joint  and  several."  Slate?'  vs.  Magraw,  12  G.  4* 
/.,  2T0.     Plali  on  Gov.,  127. 

The  subject  matter  of  the  contract  in  this  case,  is  a  mill  held 
by  the  lessors,  Smith  and  Holland ,  trustee,  joindy,  and  rented 
jointly  by  the  lessees,  Lahy  and  Counselman,  out  of  which  the 
rent,  as  an  incident,  was  payable  jointly  to  the  lessors,  accord- 
ing to  their  respective  interests. 

The  interest  of  the  lessees  was  not  severed,  because  the  terms 
of  the  lease  gave  them  a  joint  or  several  remedy  for  the  rent^ 
but  the  interest  being  joint,  still,  according  to  principles  above 
cited,  controlled  the  terms  of  the  contract,  and  confined  the 
lessors  to  a  joint  action.  The  contract  is  an  entire  thing,  al- 
though it  contains  several  stipulations,  and  the  right  of  action 
must  be  joint  or  several,  it  is  assumed,  upon  the  whole  contract, 
and  cannot  be  joint  as  to  part  of  the  stipulations,  and  several 
as  to  others. 

The  lessees,  in  addition  to  the  covenant  to  pay,  also  covenant 
to  keep  in  repair.  It  cannot  be  supposed,  that  for  a  breach  of 
the  latter  covenant,  the  lessors  could  sue  separately,  yet  the  in- 
terest in  the  rent  is  not  more  separate  than  in  the  repairs.  The 
portion  of  each  lessor,  in  the  rent,  has  been  ascertained  by  the 
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contract;  their  proportions  of  the  damages  for  not  repairing, 
would  be  fixed  by  law.  If  the  lessees  had  been  evicted,  the 
loss  would  have  been  mutual  and  equal  as  to  the  lessoi's.  Vide 
Sovthcote  vs.  Hoare,  3  TauTtty  87,  cited  in  Plali  on  Cbr.,  127. 
3  Lena  Lab. 

The  covenant  in  this  case  is  with  Smith  and  Holland^  trus- 
tee, *^or  such  other  trustee  of  -4.  M.  Wilson^  as  should  be 
lawfully  appointed;"  which  latter  words  are  nearly  the  same 
as  those  used  in  the  case  in  Tauntotiy  where  the  contract  was 
held  to  be  joint,  and  not  several.  VidCy  also,  Anderson  vs. 
Martindaky  1  East.,  497. 

Frick,  J.,  delivered  the  opinion  of  this  couit. 

Action  of  covenant  instituted  by  the  appellee  against  the  ap- 
pellant. 

The  agreement  upon  which  this  action  is  brought,  is  set  forth 
in  the  declaration,  and  recites,  that  the  appellants  ^^had  rented 
of  Richard  Smith,  and  Solomon  Holland,  trustee  of  Anna  M. 
Wilson,  for  one  year,  a  mill  called  <  Cabin  John  Mill,^  for 
which  they  were  to  pay  $150  to  Richard  Smith,  and  $150  to 
Solomon  Holland,  trustee  of  Anna  M.  Wilson,  or  such  other 
trustee  oi  A.  M.  Wilson  as  may  be  lawfully  appointed;  the 
said  sums  to  be  paid  in  fourth  parts,  in  quarterly  payments, 
recoverable  by  distress  or  othei-wise,  by  said  Richard  Smith  and 
Holland,  or  person  authorised  to  receive,  jointly  or  separately, 
as  to  either  of  them  might  be  convenient."  The  breach  al- 
leged is,  that  the  appellants  had  not  paid  the  said  Solomon 
Holland,  in  his  lifetime,  or  any  other  trustee  of  said  A.  M. 
Wilson,  the  said  sum  of  $150.  The  agreement  bears  date  the 
10th  of  August,  1830;  and  the  appellants  plead,  that  after 
making  the  agreement  aforesaid,  on  the  1st  of  January,  1839, 
Solomon  Holland  resigned  the  trusteeship,  and  ceased  to  be 
the  trustee  of  said  Anna  M.  Wilson,  and  that  a  certain  Reuben 
Summers,  was  lawfully  appointed  in  his  place,  and  is  still  in  full 
life  and  being,  and  that  his  authority  remains  unrevoked;  to 
which  the  appellants  demurred,  and  the  judgment  upon  the 
57        V.8 
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demurrer  being  in  favor  of  (he  plaintiffs^  the  appellants  appealed 
to  this  court. 

This  appeal  is  predicated  upon  the  proposition:  1st.  That 
Solomon  Holhtndy  on  the  1st  of  January,  1839,  having  ceased 
to  be  a  trustee,  and  being  admitted  by  the  demurrer,  is  a  good 
plea  in  bar,  and  should  have  been  sustained  by  the  court  be- 
low. The  action  was  instituted  on  the  6th  day  of  February, 
1839.  But  it  is  not  for  the  appellant  to  object,  that  Holland 
has  lost  his  character  as  trustee,  and  does  not  appear  on  the 
record  as  such.  The  stipulation  is  to  pay  HoUandy  and  the 
application  of  the  fund  is  a  matter  between  him  and  the  party 
he  represents,  and  on  whose  behalf  he  sues.  Whether  trustee 
or  not,  does  not  affect  his  right  to  sue  under  the  agreement  to 
which  he  is  the  legal  party,  if  the  appellants  have  had  the 
benefit  of  the  contract  with  him.  He  does  not  contract /or 
Anna  M.  Wilsony  and  she  is  in  nowise  responsible  for  the  per- 
formance of  the  agreement.  If  he  fails  in  his  stipulation,  or 
the  appellants  are  disturbed  in  the  enjoyment  of  the  premises, 
the  remedy  is  not  against  her,  or  any  future  trustee  that  may 
be  appointed,  but  against  Holland  himself;  and  the  non-pay- 
ment of  the  rent  reserved,  is  a  breach  of  the  contract  upon 
which  Holbmd  alone  can  sue,  while  payment  to  him,  absolves 
the  appellants  from  any  further  action,  either  on  the  part  of 
Anna  M.  Wilson,  or  any  other  trustee  that  may  be  appointed. 
The  debt  or  demand,  moreover,  accrued  to  Holland  in  his  life- 
time. The  rent  then  became  due,  and  before  the  appointment 
of  another  trustee.  Of  course  he  was  the  only  person  entitled 
to  sue,  and  the  debt  survived  to  his  administrator.  Besides, 
the  covenant  is  by  deed  poll,  and  is,  in  express  terms,  to  pay 
Solomon  Holland,  and  one  not  named  in  it,  cannot  recover  on 
it.  1  Salky  197.  And  the  intervention  of  the  subsequent  trus- 
tee, is  noticed  in  the  only  practicable  mode  in  which  he  coald 
claim  under  the  agreement,  by  the  entry  of  the  suit  to  bis  use. 
2nd.  It  is  contended,  that  the  interest  of  the  covenantees  being 
jcrint,  the  action  should  have  been  brought  in  the  names  of 
Rkhard  Smith  and  Reuben  Summers,  trustee  of  Anna  M. 
Wilson. 
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But  the  reservation  in  the  agreement  is  express,  tliat  they 
may  claim  the  rent  ^'jointly  or  separately,  as  to  either  may  be 
convenient. ' '  It  does  not  appear,  from  the  agreement,  whether 
they  were  joint  tenants,  or  tenants  in  common.  But,  from 
this  reservation  of  a  separate  rent  to  each,  it  must  be  presumed 
they  were  tenants  in  common  of  the  property.  Two  tenants 
in  common  may  make  a  lease,  reserving  portions  of  the  rent  to 
each^  and  may  sever  in  their  actions.    6  L,  Lib, ,  68.    6  Bam, 

In  Piatt  on  CovenantSy  123,  we  find  the  doctrine  as  laid 
down  by  the  counsel  for  appellants,  ^^  that  covenants  shall  not 
be  ^nstrued  to  be  joint  or  several,  from  the  particular  language 
in  which  they  may  be  conceived,  but  shall  be  measured  and 
moulded  according  to  the  interests  of  the  covenantees."  But 
he  adds,  on  the  same  page,  <^that  when  it  appears  that  every 
of  the  covenantees  hath,  or  is  to  have  a  several  interest  or  estate, 
then,  when  the  covenant  is  made  with  the  covenantees,  et  cum 
yuolibet  eorumy  these  words  make  the  covenants  several  in  re- 
spect to  their  several  interests." 

There  is  no  question  that,  if  the  interest  and  cause  of  action 
be  jdnt,  the  covenant  is  to  be  so  construed  as  to  accord  with 
the  interest,  even  where  the  covenant  is  joint  and  several,  or 
several  only  in  the  terms  of  it.  Piatt ,  1 27.  And  so  decided 
in  Southcote  vs,  Hoare,  3  Taunt,  j  87.  There  the  covenant 
was  '^to  and  with  the  covenantees,  and  with  every  of  them." 
And  this  was  said,  by  Lord  Mansfield  ^  to  mean,  "with  every 
of  the  persons  entitled  jointly."  But  it  is  also  said,  in  the  same 
case,  "there  is  a  great  difference  between  covenants,  where  the 
parties  covenant  jointly  and  separately,  and  where  they  cove- 
nant toiih  them  J  and  every  of  them,^^ 

The  doctrine  more  particularly  applicable  to  this  case,  is  to 
be  found  in  1  East.y  497,  cited  by  the  counsel  for  both  parties 
here.  ^'  Where  the  covenant  is  to  several,  for  the  performance 
of  several  duties  to  each,  there  the  covenant  shall  be  moulded 
according  to  the  several  interests  of  the  parties,  and  each  shall 
only  recover  for  a  breach,  so  far  as  his  own  interest  extends." 
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The  covenant  in  the  case  in  1  East.)  however,  was  decided 
to  be  a  joint  covenant,  being  '^  with  il.,  bis  executors,  adminis- 
trators and  assigns,  and  with  B.  and  her  assigns,  to  pay  an  an- 
nuity to  il."  Here,  although  for  the  benefit  of  one,  yet  both 
have  a  legal  interest.  For,  upon  a  covenant  with  two  persons 
to  pay  a  sum  of  money  to  one  of  them,  they  take  a  joint  legal 
interest,  and  must  sue  jointly  upon  the  covenant.  1  ChiUy  on 
Plead,  y  3,  4,  margin. 

In  the  case  before  us,  there  is  no  joint  I^;al  interest.  Hol- 
land has  no  interest  in  SmUh*s^  and  Smith  has  no  intere^  in 
Holland's  portion  of  the  rent;  and  although  tlie  covenant  au- 
thorises them  to  consider  it  a  joint  or  several  contract,  f^  to 
either  may  be  convenient,  yet  it  has  expressty  separated  their 
interests  by  making  one  sum  payable  to  Smith,  and  another  to 
Hottandy  and  pronouncing  them,  in  this  view,  separate  cove- 
nants, is  in  accordance  with  the  doctrine  maintained  in  the  au- 
thorities cited. 

We  subjoin  an  additional  authority  from  12  Wefitktlly  156. 
'^  Where  a  covenant  is  with  two,  as  A.  and  jB.,  and  each  of 
them  to  perform  two  severed  acts,  one  for  the  benefit  of  A. ,  and 
another  for  the  benefit  of  £.,  a  separate  action  may  be  brought 
by  each  covenantee,  in  his  own  name." 

JUDCOIfENT  ilFFIRMED. 


The  two  other  cases,  Nos.  1 9  and  20,  were  actions  of  cove- 
nant. The  first  was  instituted  by  Richard  Smithy  as  surviving 
obligee  of  Solomon  Hollandj  upon  the  same  agreement  as  in 
the  preceding  case.  No.  18,  and  the  second  by  the  same  party, 
in  the  same  right,  against  Samuel  Counselfhany  upon  nn  obli- 
gation recited  in  the  opinion  below,  endorsed  upon  the  said 
agreement. 

The  defendants^  (the  appellees  in  these  two  cases,  pleaded 
in  each  case: — 1st.  That  Solomon  HoUandy  in  his  lifetime, 
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iDStituted  a  siiit  against  defendauts  on  the  same  cause  of  action, 
which  18  slill  pending  and  undetermined.  2nd.  The  same 
plea  as  in  No.  18. 

To  these  pleas  the  plaintiff  demurred  generally,  but  the 
court  overruled  the  demurrer  and  entered  judgments  for  de- 
fendants.    The  plaintiff  appealed. 

Joutu  A.  Carter,  for  the  appellant,  insisted,  that  the  judg- 
ment of  the  court  in  both  these  cases  was  erroneous  and  ought 
to  be  reversed : 

1st.  Because  Lahy  and  Counselman  covenanted  with  Smiih 
and  Holland  jointly;  and  although  by  the  terms  of  the  cove- 
nant, <'the  sum  of  $150  was  to  be  paid  to  Smithy  and  $150 
to  Holland,  trustee  of  Wilson,  or  such  other  trustee  of  Wilson 
as  might  be  lawfully  appointed,  and  made  recoverable  by  dis- 
tress or  otherwise,  by  Smith  and  Holland,  or  person  authorised 
to  receive  jointly  or  separately;"  yet,  it  being  a  joint  covenant 
with  Smith  and  Holland,  Holland  could  not  sue  upon  it  sepa- 
rately, and  it  is  no  bar  to  an  action,  that  one  having  no  right 
to  sue,  has  instituted  a  suit  upon  the  same  cause  of  action. 

2nd.  If  the  covenant  of  Lahy  and  Counselman,  to  pay  $150 
to  Smith,  and  $150  to  Holland,  trustee  of  Wilson,  or  such 
other  trustee  as  might  be  lawfully  appointed,  was  not  a  joint, 
but  a  several  covenant,  upon  which  Holland  could  recover 
separately;  yet,  the  covenant  of  Samuel  Counselman  to  be- 
come security,  <^that  the  above  named  Richard  Lahy  and 
John  Counselman  will  perform  all  which  on  their  part  they 
are  required  to  perform,"  is  a  joint,  and  not  a  several  covenant 
to  Smith  and  Holland,  upon  which  a  joint  right  of  action 
accrued  to  them,  upon  the  failure  of  Lahy  and  Counselman 
to  pay  the  several  sums  of  money  mentioned  in  the  covenant, 
for  a  breach  of  which  joint  covenant,  Holland  could  not  sepa- 
rately recover.  12  G.  if  /.,  265.  1  East.,  497.  12  Wen- 
deU,  166. 

A  covenant  made  with  B,  to  pay  several  sums  to  C,  B,  and 
G,  separately,  B  must  sue  alone.      Wright,  431. 

It  is  clear,  that  upon  a  covenant  with  two  persons  to  pay  a 
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sum  of  money  to  one  of  them,  they  take  a  joint  legal  interest, 
and  must  jointly  sue  upon  the  covenant.  1  ChUty  on  Plead., 
pp.  3  and  4,  in  margin. 

Where  the  covenant  is  joint  and  several  in  its  terms,  yet  if  it 
appear  that  the  interest  and  cause  of  action  are  joint,  the  action 
must  be  joint,  as  if  one  covenants  to  do  an  act  for  the  benefit 
of  two,  and  binds  himself  to  them,  and  each  of  them,  for  per- 
formance, the  action  roust  be  joint,  though  these  last  words 
are  words  of  severalty.     Slingby^s  Case,  5  Co.,  18  b. 

It  is  conceded  by  the  counsel  for  the  appellees,  in  his  argu- 
ment filed  in  these  cases,  that  the  covenant  of  Laki/  and  Gnm- 
selmany  was  a  joint  and  not  a  several  covenant,  and  the  appel- 
lant insists  upon  the  benefit  of  the  concession,  together  with 
the  authorities  there  cited,  to  establish  that  as  a  settled  point 
in  the  cause. 

If  a  cause  of  action  accrued  jointly  to  Smith  and  Holland, 
during  the  lifetime  of  Holland,  it  would  require  a  stretch  of 
l^al  ingenuity  to  sustain  the  position,  that  the  cause  of  action 
did  not  survive  to  Smith  after  the  death  of  Holland. 

When  one  or  more  of  several  obligees,  covenantees,  partners, 
or  others,  having  a  joint  legal  interest  in  the  contract,  dies,  the 
action  must  be  brought  in  the  name  of  the  survivor.  1  Chit. 
Pl.,p.  21. 

R.  J.  Bowie,  for  appellees. 

We  do  not  think  that  it  necessarily  follows,  because  the  con- 
tract was  joint  in  interest,  that  the  right  of  action  should  be  in 
Smith,  as  survivor  of  Holland,  or  that  there  is  any  inconsist- 
ency in  contending  that  both  series  of  actions  are  improperly 
brought. 

He  contends,  that  by  the  terms  of  the  contract,  the  joint 
interest  was  in  Smith  ydnd  Holland  trustee,  or  ^'such  other 
trustee  as  should  be  lawfully  appointed."  HoUattd  did  not 
hold  in  ^^prcpriojure,^^  but  as  trustee  for  another,  and  the 
promise  to  pay  was  to  him,  ^'or  such  other  trustee,"  which 
qualification  ran  throughout  the  contract;  as  soon  as  Holland 
ceased  to  be  trustee,  his  interest  ceased;  as  soon  as  another 
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tmstee  was  appoiDted,  that  interest  was  transferred  to  him,  and 
the  right  of  action  to  that  trustee,  conjointly  with  Smith. 

The  same  objection  therefore  applies  to  the  action  of  Smithy 
which  lies  to  that  of  Holland,  that  is,  nonjoinder  of  a  person 
who,  on  the  fEice  of  the  contract,  should  have  been  joined. 
The  defendants  by  their  plea,  which  is  admitted  by  the  plain- 
tiff's demurrer,  show,  that  Holland^  on  the  1st  of  January, 
1839,  resigned  the  trusteeship,  and  that  Reuben  Summers  was 
lawfully  appointed  and  authorised  to  receive;  Summers  there- 
fore became,  by  the  terms  of  the  covenant,  co-obligee  of  Smithy 
and  should  have  been  united  with  him  in  the  action;  there  is 
no  survivorship  here,  both  obligees  are  in  being,  and  as  such 
should  sue. 

This  is  not  the  case  of  a  deed  ^^  inter  partes  y^^  where  the 
right  of  action  would  be  in  the  parties  to  the  deed,  though  the 
interest  be  in  another,  but  like  a  deed  poll,  in  which  case  the 
action  enures  to  the  party  interested.  Vide  Chitty  Plead., 
4  Amer.  Ed.yp.  4,  in  margin.  But  if  the  court  should  hold 
the  instrument  to  be  ^^  inter  partes  y'^^  "the  trustee  lawfully 
appointed  and  authorised  to  receive,"  is,  in  the  judgment  of 
the  appellees'  counsel,  the  co-obligee  of  Smithy  and  should 
have  been  his  co-plaintiff. 

If,  on  the  other  hand,  the  court  should  hold  the  right  of 
action  to  be  several  and  not  joint.  Smith  should  have  sued, 
individually,  for  the  non-payment  of  the  moiety  of  the  rent, 
and  not  as  survivor  for  the  non-payment  of  the  whole. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

The  first  of  the  above  suits  is  an  action  brought  by  the  ap- 
pellant, upon  the  same  agreement  which  is  the  cause  of  action, 
and  declared  upon  in  No.  18,  (Lahy  and  Counselmany  vs. 
Nathan  HoUandy  Adm^r  of  Solomony)  and  the  plaintiff  claims 
as  the  survivor  of  Solomon  HoUandy  trustee  of  A.  M.  WUsoHy 
to  recover  $300,  the  whole  amount  of  rent  reserved  in  the 
agreement  between  the  parties.  ^Phe  breach  set  out  in  the 
declaration  is  for  the  whole  sum,  and  is  the  sole  breach  allied, 
and  the  inquiry  is  precluded  how  far  it  is  competent  for  the 
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appellant  to  recover  tbe  amount  of  $150,  expressly  reserved  to 
him  in  the  agreement.  He  sues  for  tbe  whole,  and  the  sole 
breach  alleged  is  for  the  whole,  on  the  ground  that  the  cove- 
nant being  joint,  by  the  death  of  HoUaiid,  the  action  survived 
to  him.  We  have  already  decided*in  the  case  referred  to,  that 
the  covenant  of  tbe  appellees  is  several  to  each  of  the  covenan- 
tees, and  have  sustained  tbe  claim  of  HoUamTs  administrator 
to  his  proportion  of  the  rent,  and  it  follows  that  the  action,  in 
its  present  form  by  the  appellant,  is  misconceived.  He  cannot 
recover  in  this  action  the  $150  payable  to  him,  because  be 
sues  as  survivor  for  the  whole,  and  he  cannot  recover  the 
whole,  because,  under  the  separate  covenant  with  him,  he  is 
not  entitled,  and  the  judgment  of  the  county  court  must  be 
ctffinned. 

In  the  second  case  the  appellee  is  sued  by  this  same  appel- 
lant, as  survivor  of  Holland^  upon  the  following  obligation 
eadorsed  upon  the  agreement:  ^^  I  do  hereby  bind  myself  and 
become  security,  that  tbe  above  named  Richard  Lahy  and 
John  Counselmanj  will  perform  all  which  on  their  part  they 
are  required  to  perform  by  the  aforegoing  agreement.  Witness 
my  hand  and  seal.  S.  Counselman,       (Seal.)" 

What  they  are  required  to  perform,  is  to  pay  to  each  of  the 
covenantees  the  sura  of  $150.  The  declaration  and  the  breach 
alleged  being  in  tbe  same  terms  as  in  the  former  action,  and 
predicated  upon  the  basis  of  a  joint  contract,  and  the  whole 
sum  being  claimed  against  this  defendant  as  security,  it  follows 
that  this  action  is  also  misconceived,  and  the  judgment  below 
must  be  ajb^med, 

JUDGMENTS  AFFIRMED. 
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Amos  Dorsey  vs.  William  Whipps. — December y  1849. 

In  an  aotton  of  sUnder,  if  the  words  aUted  in  the  declaration  are  not  ac- 
tionable per  «e,  objections  to  tfie  insnfficiencj  of  the  declaration  may  be 
taken  adrantaf^  of  by  motion  in  arrest  of  jadgment 

Where  words  are  prima  facie  actionable,  no  prefatory  inducement  is  required, 
bat  the  reyerse  is  the  case  where  the  words  do  not  naturally  and  per  se  eon- 
Tey  the  meaning  the  plaintitf  would  give  to  them,  or  if  reference  to  some 
extrinsic  matter  is  necessary,  in  order  to  their  explanation. 

Saying  of  the  plaintiflT,  *^M  A  told  me«  during  the  time  he  was  managing  for 
Mr.  Of  he,  A^  missed  some  of  the  plough  irons  firom  a  plough,  and,  on  go. 
ing  to  plaintiff's  shop,  he  there  foand  the  irons,  and  that  he  then  asked 
plaintiff  how  those  irons  came  into  his  shop?  and  plaintiff  replied,  he 
knew  not,  but  requested  him.  A,  to  say  nothing  about  it,  as  it  would  be  in. 
jurious  to  his  character,**  is  not  per  ee  actionable. 

Saying  of  the  plaintiff,  *<  I  have  been  informed  that  some  gentleman  in  the 
neighborhood  of  plaintiff  had  missed  some  clevises  off  his  ploughs,  and 
went  to  p]aintiff*s  to  have  others  made,  and  on  arriving  there,  found  his 
clevises  in  the  possession  of  plaintiff,  that  he  claimed  the  clevises,  and 
plaintiff  pretended  not  to  know  how  they  came  into  his  shop,  but  aflerwards 
acknowledged  that  he  had  purchased  them  from  one  of  claimants  negroes, 
and  begged  him  to  say  nothing  about  it,  as  it  would  ruin  him,**  is  not  per 
9t  actionable. 

No  words  are  actionable  unless  they  impute  a  crime  to  the  plaintiff,  which 
would  Bab|eot  him  to  punishment,  and  in  deciding  what  words  are  action- 
able, the  courts  have  shown  no  wish  to  encourage  litigation. 

Ifwords  are  not  actionable  in  themselves,  their  meaning  cannot  bo  extended 
by  an  innueodo  so  as  to  make  them  actionable. 

If  the  words  may  be  understood  in  a  sense  not  criminal,  there  must  be  a  col- 
loquium in  the  prefatory  part  of  the  declaration,  to  show  they  were  spoken 
in  a  criminal  sense. 

The  office  of  an  innuendo  is  to  explain  doubtfUl  words,  where  there  is  matter 
saffioient  in  the  declaration  to  maintain  the  action  ;  it  cannot  extend  the 
sense  of  the  words  beyond  their  own  meaning,  unless  something  be  put 
upon  the  record  for  it  to  explain. 

IMie  plaintiff  having  proved  the  words  charged,  and  other  words  showing 
malice,  the  defendant,  for  the  purpose  of  justifying  such  other  words,  of- 
fered, without  objection,  proof  of  matters  impeaching  the  plaintiff *s  char- 
acter; whereupon  the  latter,  with  a  view  to  rebut  this  evidence  impeaching 
hie  integrity f  offered  to  give  evidence  that  he  has  always  been  reputed, 
among  all  his  acquaintances,  as  a  man  of  integrity.  Held  :  that  it  was 
error  to  admit  this  evidence. 

If  the  slander  be  not  justified,  the  law  presumes  the  character  of  the  plaintiff 
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to  be  good,  and  it  has  been  recently  decided,  that  evidence  of  character,  on 
the  part  of  the  plaintiff,  is  inadmissible,  whether  there  is  a  jastification  or 
nol. 

Appeal  from  Howard  District  court. 

This  was  an  actioQ  of  slander  brought  by  the  appellee  agaiDst 
the  appellant,  on  the  24th  of  August,  1846. 

The  plaintiflT  declared,  with  the  usual  inducement  of  good 
character  and  innocence,  in  the  first  county  that  in  a  certain 
discourse  which  the  defendant  had  in  the  presence  and  hearing 
of  George  W.  Waters,  and  of  divers  good  and  worthy  citizens 
of  this  Slate,  on  the  1st  of  July,  1846,  of  and  concerning  the 
said  plaintiff,  be  (defendant,)  then  and  there  falsely  and  mali- 
ciously said,  (fee,  these  false,  &^c.,  words  following,  of  and  con- 
cerning the  said  plaintiff,  in  the  presence  and  bearing  of  said 
Waters  and  those  citizens;  that  is  to  say,  ^^ Horatio  Keith  told 
me,  during  the  time  he  (meaning  the  said  Keith,)  was  manag- 
ing for  Mr.  Oliver,  that  he  (meaning  the  said  Keith,)  missed 
some  of  the  plough  irons  from  a  plough,  and  on  going  to  JUr. 
Whipps^  shop,  (meaning  a  blacksmith  shop  worked  by  the  said 
plaintiff,)  be  (meaning  the  said  Keith,)  there  found  the  irons, 
and  that  he  then  asked  Mr.  Whipps  (meaning  the  plaintiff,) 
how  those  irons  came  into  his  shop,  and  Whipps  replied,  he 
knew  not,  but  requested  him  (meaning  said  Keith,)  to  say 
nothing  about  it,  as  it  would  be  injurious  to  his  character;  the 
said  defendant  thereby  meaning  that  the  said  plough  irons  had 
been  stolen  feloniously,  and  received  by  plaintiff,  knowing  tbem 
to  have  been  feloniously  stolen." 

In  the  second,  that  in  a  certain  other  discourse,  defendant 
said,  &c.,  in  the  presence  and  hearing  of  one  Worthington, 
and  others,  <'  I  (meaning  the  defendant,)  have  been  informed, 
that  some  gentleman  in  the  neighborhood 'of  Mr.  Whipps, 
(meaning  the  plaintiff,)  had  missed  some  clevises  off  his  ploughs, 
and  went  to  Whipps  to  have  others  made,  and,  on  arriving 
there,  found  his  clevises  in  the  possession  of  Mr.  Whipps, 
(meaning  the  plaintiff;)  that  he  (meaning  said  gentleman,) 
claimed  the  clevises,  and  Mr.  Whipps  {wev^nmg  the  |Jaintiff,) 
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pretended  not  to  know  how  they  (meaning  said  clevises^)  came 
into  hisshop,  (meaning  a  blacksmith  shop  wotked  by  the  plain- 
tiff^) but  afterwards  acknowledged  that  he  (meaning  the  plain- 
tiff^) bad  purchased  them  (meaning  said  clevises.)  from  one  of 
the  claimant's  (meaning  said  gentleman's)  negroes,  and  begged 
him  (meaning  said  gentleman^)  to  say  nothing  about  it^  as  it 
would  ruin  him,  (meaning  the  plaintiff;)  the  said  defendant 
thereby  meaning  that  the  plaintiff  had  acknowledged  that  he 
had  purchased  said  clevises  from  one  of  the  negroes  of  said 
gentleman,  and  meaning  further,  that  the  said  clevises  had  been 
feloniously  stolen  by  said  negro,  and  purchased  by  said  plaintiff 
from  bim,  knowing  the  same  to  have  been  feloniously  stolen." 

In  the  third,  that  the  defendant  further  intending  to  hurt, 
&c.,  the  said  plaintiff  in  name,  6cc,,  and  his  aforesaid  trade 
and  btisiness,  and  to  cause  him  to  be  brought  into  great  scandal 
and  disgrace,  and  to  subject  him  to  the  pains  and  penalties  by 
the  law  inflicted  on  persons  guilty  of  unlawfully  dealing  with 
slaves,  heretofore,  to  wit,  ice,  falsely,  <fcc.,  in  the  presence  and 
hearing  of  Wm.  H,  Worthington,  &c.,  reported,  &c.,  of  and 
concerning  the  said  plaintiff,  in  his  said  trade  and  business,  the 
false,  <S6c.,  words  following:  (same  as  in  the  second  count;) 
the  said  defendant  thereby  meaning  that  the  plaintiff  had  ac- 
knowledged that  he  had  unlawfully  puichased  the  said  clevises 
from  the  negro  of  the  gentleman  so  referred  to. 

This  last  count  was  abandoned  by  the  plaintiff's  counsel,  in 
argument  to  the  jury. 

The  defendant  filed  a  general  demurrer,  which  being  over- 
ruled, he  pleaded  not  guilty. 

1st  Exception.  The  plaintiff  having  offered  evidence  tend- 
ing to  prove  the  speaking  by  defendant  of  the  words  charged  in 
the  declaration,  in  order  to  show  malice,  proved  by  James 
Cook,  that  the  defendant  had  said  to  him  that  Whipps  was  in 
the  habit  of  dealing  with  negroes  in  the  neighborhood,  and 
further  proved  that  the  plaintiff  was,  at  that  time,  a  blacksmith, 
and  kept  a  shop  for  the  accommodation  of  the  public. 

The  defendant,  then,  for  the  purpose  of  justifying  the  con- 
versation with  the  witness,  Cook,  proved  by  Buckingham,  that 
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io  1843,  or  1844;  when  witness  was  in  the  employment  of  ibe 
plaintifTy  be  heard  a  negro  slave  ask  J^ipps  if  he  wanted  to 
buy  some  crowbars,  and  Whipps  said  he  would  take  them  j  no 
baiigain  was  then  made,  but  the  negro  afterwards  left  two  crow- 
bars at  Whipp3\  The  same  witness  also  proved,  that  he  had 
known  Whipps  to  purchase  old  horse  shoes  from  negroes. 

The  plaintiff  then  proved,  by  George  Oooky  that  the  defen- 
dant had  told  him  that  Whippe  was  a  scoundrel,  and  was  in 
the  habit  of  dealing  with  negroes;  and  when  the  witness  cau- 
tioned him,  said  he  could  prove  it,  and  then  told  him  about  the 
plough  irons.  And  thereupon,  the  plaintiff,  with  a  view  to  re- 
but the  evidence  as  above  given  by  the  defendant,  to  impeach 
the  integrity  of  the  plaintiff,  offered  to  give  in  evidence  that 
the  plaintiff  had  always  been  reputed  and  considered  among  all 
bis  acquaintances  as  a  man  of  integrity*  to  the  admissibility  of 
which  evidence,  as  offered,  the  defendant  objected^  but  the 
court  (Wilkinson  and  Brew£r,  A.  J.,)  overruled  the  objec- 
tion, and  admitted  the  evidence  to  go  to  the  jury,  and  the  de- 
fendant excepted. 

2nd  Exception.  The  plaintiff  then  proved  by  the  witness^ 
Waters y  that  defendant  had  spoken,  of  and  concerning  him, 
the  words  as  charged  in  the  first  count  of  the  declaration. 

The  defendant  then  prayed  the  court  to  instruct  the  jury: 

1st.  That  the  plaintiff  was  not  entitled  to  recover  upon  the 
first  and  second  counts,  because  the  words  proved  are  not  ac- 
tionable under  the  pleadings. 

2nd.  That  the  plaintiff  was  not  entitled  to  recover  under  the 
pleadings,  because  the  words  proved  are  not  actionable  per  m. 

Which  instructions  the  court  refused  to  give,  and  the  defen- 
dant thereupon  excepted. 

The  verdict  being  in  favor  of  the  plaintiff,  the  defendant 
moved  the  court  in  arrest  of  judgment^  for  the  following  rea- 
sons: 

1st.  Because  the  words  chaif^ed  in  the  Ist  and  2nd  counts 
are  not  actionable. 

2nd.  Because  the  words  charged  in  the  different  counts  are 
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not  SO  therein  laid  and  set  forth  ^  as  to  entitle  (he  plain  tiff*  to 
maintain  his  action. 

3rd.  Because  there  is  no  colloquium  in  the  declaration^  show- 
ing to  what  the  words  spoken  referred;  and 

4th.  Because  the  plaintiff,  by  his  counsel,  having  abandoned 
the  third  count,  the  words  charged  in  the  remaining  counts  are 
not  so  therein  laid  and  set  forth>  as  to  entitle  the  plaintiff  to 
maintain  his  action. 

Which  motion  the  court  overruled,  and  the  defendant  ap- 
pealed^ 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers, 
Maorudbr,  Martin,  and  Frick,  J. 

By  Wm.  H.  Dorset  and  Chas.  H.  Pitts,  for  the  appel- 
lant, and 

By  Brookes  and  Hammond,  for  the  appellee. 

Magroder,  J.,  delivered  the  opinion  of  this  court. 

This  appeal  is  taken  from  the  court  in  and  for  Howard  dis- 
trict. The  suit  was  instituted  by  the  appellee,  and  is  an  action  of 
slander.  The  plea  was  not  guilty,  and  in  the  court  below  the 
verdict  was  obtained  by  the  plaintiff. 

In  the  course  of  the  trial,  several  exceptions  were  taken  by 
the  defendant,  and  after  the  verdict,  reasons  in  arrest  of  judg- 
ment were  filed. 

Several  of  the  exceptions,  as  well  as  the  motion  in  arrest  of 
judgment,  put  to  us  the  question,  whether  the  words  charged 
to  have  been  spoken  of  the  plaintiff  by  the  defendant,  are  ac- 
tionable?   These  we  proceed  to  notice. 

It  is  to  be  remarked,  that  no  special  damage  is  charged  to 
have  resulted  to  the  plaintiff,  from  the  alleged  slander,  and  un- 
less the  third  count  form  an  exception,  it  is  not  alleged  in  the 
declaration,  that  the  words  spoken  were  spoken  of  the  plaintiff 
with  reference  to  his  trade. 

Since  the  decision  of  this  court,  in  the  cases  of  Chaplin  vs. 
CruikshankSj  2  H,  ^^  7.,  246,  and   Sheely  against  Biggs, 
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Kifne  volume,  363,  it  muai  be  considered  to  be  law,  that  if  the 
words  stated  in  the  declaration  are  not  actionable,  objections  to 
the  insufficiency  of  the  declaration  may  be  taken  advantage  of 
by  motion  in  arrest  of  judgment.  Indeed,  in  the  case  firal 
cited,  the  court  went  further,  and  refused  to  give  an  instruction, 
simply  because,  if  such  was  the  law,  the  defendant  might  take 
advantage  of  it  in  arrest  of  judgment.  The  reason  of  this  was, 
that  if  the  defendant  would  not  demur  because  of  the  sup- 
posed defect  in  the  declaration,  be  should  not,  especially  if  he 
justi6ed,  obtain  a  verdict  simply  because  of  this  defect,  and  tho» 
place  upon  recoixl  what  seemed  to  be  proof  that  the  matter 
pleaded  in  justification  had  been  proved  to  the  8atbfaetk)n  of 
the  jury.  Although  a  different  practice  has  prevailed  of  lale 
years  m  our  courts,  yet  its  propriety  is  not  quite  clear,  and 
would  not  seem  to  justify  a  reversal  of  the  court^s  decision  in 
that  case. 

In  disposing  of  the  motion  in  arrest  of  judgment,  it  will  be 
remembered,  that  by  agreement  of  parties,  the  third  count  is  to 
be  considered  as  withdmwn. 

No  doubt,  if  the  words  charged  to  have  been  spoken  were 
prima  facie  actionable,  no  prefatory  inducement  would  be  re- 
quired. It  is  otherwise,  however,  if  the  words  do  not  naturally 
and  per  se  convey  the  meaning  which  the  plaintiff  would  give 
to  them,  or  if  a  reference  to  some  extrinsic  matter  is  necessary, 
in  order  to  their  explanation.  In  1  Chitty  on  Pleading ,  348, 
we  are  furnished  with  cases  which  illustrate  this. 

We  do  not  think  that  the  words  charged  in  this  declaration 
to  have  been  spoken  by  the  defendant,  are  per  se  actionable. 
<^  No  words  are  actionable  unless  they  impute  a  crime  to  the 
plaintiff,  which  subjects  him  to  punishment."  2  H.  ^  J., 
364.  And  in  1  Starkie  on  Slander ^  43,  it  is  said :  <'  To  impute 
any  crime  or  misdemeanor,  for  which  corporal  punishment  is 
to  be  inflicted,  is  actionable  without  proof  of  special  damage." 

All  opprobrious  words  are  not  necessarily  actionable.  Very 
many  words  spoken  of  another,  and  which,  if  believed,  would 
deprive  him  of  the  esteem  of  others,  yet  will  not,  per  se^  give 
to  him  a  right  of  action.     In  deciding  which  words  should  be 
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^med  actionable,  thcf  courts  have  shown  no  wish  to  encour- 
age a  litigious  disposition. 

If,  in  order  to  supply  any  defect  in  the  words  spoken  by  the 
defendant,  and  k>  make  him  answerable  forwards  not  in  them- 
selves actionable,  we  are  refeired  to  any  innuendo  to  be  found 
in  the  first  or  second  counts,  it  is<i  sufficient  answer  to  this  to 
say,  ^^if  the  words  in  themselves  are  not  actionable,  their 
meaning  cannot  be  extended  by  it,  (the  innuendo,)  to  make 
them  actionable.  If  the  words  may  be  understood  in  a  sense 
not  criminal,  there  must  be  «  colloquium  in  the  introductory 
part,  to  show  ihey  were  spoken  in  a  crimiual  sense,  or  they 
are  not  actionable.  The  office  of  the  innuendo,  is  to  explain 
doubtful  words^  where  there  is  matter  sufficient  in  the  declara- 
tion to  maintain  the  action."  2  H.  S^  J,y  364.  Again,  '<an 
innuendo  cannot  extend  the  sense  of  the  words  beyond  their 
own  meanings  unless  something  be  put  upon  the  record  for  it 
to  explain."     1  Starkie  on  Slander,  422.     4  6?.  4*  /.,  402. 

In  the  first  exception  it  appears,  that  the  plaintiff  (having, 
as  it  is  supposed,)  proved  the  words  charged  in  the  declaration, 
and  other  words  spoken  at  different  times  of  him  by  the  de- 
fendant, the  latter  for  the  purpose  of  justifying  the  otlier  words 
spoken  by  him,  was  permitted  to  oSer  proof  of  matters,  cer- 
tainly not  within  the  issue. 

Touching  the  admissibility  or  non-admissibility  of  this  proof, 
we  are  not  now  to  speak.  It  seems,  all  of  it,  to  have  gone  to 
the  jury  by  consent. 

'^Thereupon,  (the  exception  proceeds,)  the  plaintiff,  with  a 
view  to  rebut  the  evidence  as  above  given  by  the  defendant,  to 
impeach  the  integrity  of  the  plaintiffy  offered  to  give  evidence, 
that  the  plaintiff  has  always  been  reputed  and  considered 
among  all  his  acquaintances  as  a  man  of  integrity."  To  this 
evidence  the  defendant  objected,  and  because  of  its  admission, 
this,  the  first,  exception  was  taken.  In  admitting  this  testi- 
mony, we  think  that  the  court  below  erred.  The  character  of 
the  plaintiff  was  not  in  issue.  In  some  courts,  indeed,  such 
evidence  is  admitted.  There  is,  it  must  be  acknowledged,  a 
variety  of  doctrine  upon  this  subject,  to  be  found  in  the  re)K)rted 
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decisioDs  of  the  courts  of  our  sister  States  and  of  England^ 
and  this  may  be  mentioned  as  a  reason  why  we  should  admit 
with  extreme  caution  those  opinions,  <^  which  are  received 
from  year  to  year,  and  admitted  in  our  courts  of  justice^  if  not 
as  rules,  at  least  as  guides  for  our  decision." 

A  cardinal  rule  in  regard  to  testimony  is,  that  it  must  be 
confined  to  the  point  in  issue,  and  correspond  with  the  allega- 
tions. This  excludes  ^<  all  evidence  of  collateral  facts,  or  focts 
whicli  are  incapable  of  affording  any  reasonable  presumption 
or  inference  as  to  the  principal  fact  or  matter  in  dispute."  ^^ In 
some  instances,  however,  evidence  of  facts,  which  have  no 
apparent  connection  with  the  matter  in  issue,  have  been  ad- 
miued."  See  \st  GreenUaf  on  Evidence^  pari  2,  cA.  1.  A 
departure  from  this  rule  is  allowed  in  some  actions  of  tort^  and 
evidence  is  received,  which,  it  is  supposed,  will  assist  the  jury 
in  ascertaining  the  amount  of  injury  sustained  by  the  {daintiff, 
and  the  amount  of  damages  to  be  assessed  by  them.  To  the  dis- 
regard of  the  rules  of  evidence,  however,  it  is  frequently  owing 
that  much  time  is  wasted,  and  the  real  points  to  be  decided  by 
them,  are  lost  sight  of  by  juries.  These  evils  should  be  cor- 
rected, as  far  as  it  is  possible,  and  in  regard  to  testimony,  and 
what  is  admissible  upon  the  question  of  damages,  we  have 
some  excellent  remarks  in  3  Greerdeafon  Evidence^  ^^  Dam- 
ages.'' 

If  the  slander  be  not  justified,  the  law  will  presume  the 
character  of  the  plaintiff  to  be  good,  and  it  will  generally  be 
found  that  it  is  best  for  him  to  be  contented  with  thie  legal 
presumption.  But  here  it  was  introduced,  not  to  increase  the 
damages,  but  as  rebutting  testimony,  and  ought  it  not  to  have 
been  admitted  to  disprove  the  charges  which  the  defendant 
had  been  allowed  to  introduce?  Its  pertinancy,  when  offered 
for  that  purpose,  may  well  be  questioned.  It  proposes  to  set 
off  the  opinions  which  his  neighbors  entertain  of  him,  against 
what  maybe  considered  as  proof  of  chaises  injurious  to  the 
plaintiff's  character,  and  yet  it  only  amounts  to  this,  that  his 
neighbors  are  not  among  his  supposed  calumniators. 

If  the  plaintiff  be  permitted,  for  this  purpose,  to  give  in  evi- 
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dence  the  opinion  entertained  of  him  ^^by  all  his  acquaintan- 
ces/' the  defendant  must  be  permitted  to  prove^  by  similar  and 
other  testimony^  that  the  plaintiff  has  contrived  to  get  and  re- 
tain for  years,  in  a  small  circle  of  acquaintances,  a  good  name, 
to  which  he  was  never  entitled,  and  thus  he  is  more  slandered 
in  the  court  room,  than  he,  perhaps,  ever  would  have  been 
anywhere  else. 

It  is  because  of  this  mode  of  trying  cases  of  slander,  and  of 
the  investigation  which  the  plaintiff  himself  frequently  pro- 
vokes, that  occasion  was  taken  to  remark,  that  when  the  plain- 
tiff succeeds  in  such  an  action,  ^'  he  recovers  a  reputation 
disfigured  by  invective  and  tarnished  by  too  much  handling." 

In  the  case  of  Wagner  vs.  Holbrunnery  7  Oitty  296,  it  was 
decided  by  this  court,  that  some  testimony  of  this  description 
is  admissible,  and  we  are  bound  by  the  maxim,  sic^e  decisis, 
to  depart,  in  some  measure,  from  what  perhaps  would  be  the 
most  correct  rule  upon  the  subject.  See  2  £f .  (^  Cr. ,  30.  6 
G.  Sr  J'y  413.  It  is  believed,  however,  that  this  court  has 
never  sanctioned  the  admission  of  testimony  like  this  now  un- 
der consideration.  In  2nd  Phil,  on  Ev.,  247,  (2nd  editumf) 
he  refers  to  a  recent  case,  in  which  it  was  decided  that  such 
evidence  is  inadmissible  .on  the  part  of  the  plaintiff,  whether 
there  is  a  justification  or  not,  and  this  court,  in  the  case  of 
Brooke  and  Berry  y  2  GiUyp.  97,  rejected  all  the  evidence  of 
character  there  offered  as  rebutting  testimony.  In  2nd  Starkie 
on  Ev.yp.  303,  (7th  Am.  Ed.,)  it  is  said,  in  civil  proceedings, 
unless  the  character  be  put  in  issue  by  the  nature  of  the  pro- 
ceeding, evidence  of  his  character  is  not  in  general  admissible. 

We  cannot  think,  that  the  testimony  objected  to  in  this  ex- 
ception was  admissible. 

JUDGMENT  AERK8TSD. 

59        V.8 
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Thom AB  Berry  vs.  Stephen  G.  Cox^  and  Margaret,  his 
WIFE. — December  J 1849. 

A  married  woman,  without  the  kaowledge,  privity  or  consent  of  her  has* 
band,  made  a  parol  agreement  with  her  brother  to  mortgage  to  him  certain 
of  her  leasehold  property,  being  induced  to  do  so  by  the  professions  of  her 
brother,  that  it  was  an  arrangement  to  secure  her  a  proTision,  in  the  event 
of  her  becoming  a  widow.  Held  :  that  to  grant  an  application  by  tbe 
brother,  for  the  specific  performance  of  sueh  an  agreement,  would  violate 
the  principles  of  both  law  and  equity. 

Appeal  from  the  Court  of  Cliaiicery. 

Tbe  bill  in  this  case  was  origioally  filed  in  the  equity  side  of 
Baltimore  county  court,  on  the  14th  of  January,  1843,  by  the 
appellant,  against  the  appellee,  Margaret,  and  her  then  hus- 
band, Thomas  Chester. 

It  alleges,  that  said  Thomas  being  indebted  to  complainant 
upon  his  promissory  note  for  $355,  dated  27th  of  July,  1^40, 
payable  in  two  years,  with  interest  from  date,  to  secure  tbe 
same,  executed  a  mortgage  to  complainant  of  certain  lands  ly- 
ing in  Baltimore  county.  That  afterwards,  to  oblige  said 
Thomas,  and  at  his  request,  complainant  agreed  to  release  this 
mortgage,  and  receive,  in  lieu  thereof,  a  mortgage  fr4>m  said 
Margaret,  or  from  her  and  her  husband,  of  certain  properly 
about  to  be  conveyed  to  the  former^  by  one  John  Davidson. 
That  in  pursuance  of  this  agreement,  complainant  released  the 
mortgage,  and  in  consideration  of  this  release,  and  ta  secure 
said  note,  said  Thomas  and  Margaret,  some  time  in  tlie  year 
1841,  executed  a  mortgage  to  complainant  of  certain<  leasehold 
property  in  the  city  of  BaUimjore,  which  had  been  conveyed 
to  said  Margaret  by  said  Davidson,  by  deed  dated  28th  of 
May,  1841,  which  mortgage  was  defeaf>ible  upon  payment  of 
the  said  note.  That  by  inadvertence,  complainant  neglected 
to  have  this  mortgage  recorded  until  more  than  six  months  had 
elapsed.  That  through  tlie  agency  of  his  brother  he  left  said 
mortgage  with  said  Margaret,  who  was  his  sister,  with  a  view 
to  the  execution,  on  her  part,  of  another  similar  one,  which 
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-she  had  promised  to  do.  The  bill  then  charges,  that  said  Mar- 
garei  had  refused  to  comply  with  this  promise,  and  had  de- 
stroyed said  unrecorded  mortgage,  and  has  refused  to  execute 
another.  The  bill  then  sets  up  an  equitable  lien  on  said  pro- 
perty, by  reason  of  this  unrecorded  mortgage, and  prays  for  an 
injunction  restraining  said  Margaret  ^nd  Thomas  horn  dispos- 
ing of  the  same,  and  that  it  may  be  sold  to  satisfy  complain- 
ant's claim,  and  for  general  relief.  The  noie  and  deed  from 
Davidson  to  Margaret  Chester ^  are  filed  with  the  bill,  as  ex- 
•hibits  A  and  B. 

The  answer  of  Thomas  Chester y  and  Margaret^  his  wife, 
admits  the  execution  of  the  mortgage  of  the  lands  in  Baltimore 
county,  but  denies  that  it  was  executed  to  secure  the  payment 
of  any  sum  justly  due  by  them,  or  either  of  them,  or  that  they, 
or  either  of  them,  were  indebted  on  the  promissory  note  men- 
tioned in  the  bill,  but  aver,  that  both  the  note  and  mortgage 
were  executed  without  any  consideration  therefor,  at  the  in- 
etance  of  the  plaintiff^  and  to  gratify  his  view,  which  he  uiged 
aiKl  pressed  upon  these  defendants,  of  providing,  in  case  of 
defendant  Thomas*  deaths  some  resource  for  the  defendant, 
Margaret;  said  plaintiff  recommending  such  an  arrangement 
in  consequence  of  defendant,  T/iomas^  having  no  relatives. 
They  deny  that  this  mortgage  was  released  under  any  agree- 
ment or  understanding,  that  another  mortgage  should  be  exe- 
cuted of  the  leasehold  property  conveyed  by  Davidson  y  as 
charged  in  the  bill .  The  answer  also  avers>  that  the  defendant, 
Margaret,  in  her  own  name,  and  without  the  knowledge,  or 
privity,  or  assent  of  her  husband,  executed  to  complainant,  her 
brother,  at  his  suggestion  of  the  view  above  stated,  in  her  sole 
name,  a  mortgage  of  said  leasehold  property,  and  to  secure  a 
sum  of  money,  the  amount  of  which  she  did  not  recollect,  but 
which  was  not  due  either  by  her  or  her  husband  to  plaintiff, 
but  was  merely  nominal.  That  said  Thomas  never  assented 
to  this  mortgage,  and  no  other  mortgage  of  said  leasehold  pro- 
perty was  ever  executed.  That  Peier  Berry,  the  brother  of 
com|dainant,  and  said  Margaret,  delivered  this  mortgage,  which 
had  never  been  recorded,  to  her  as  coming  from  the  plaintiff-, 
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with  a  declaration  that  it  was  of  no  importance,  and  was  only 
a  matter  of  form;  and  she  denies  that  it  was  even  delivered  to 
her  upon  any  assurance,  promise  or  understanding  from  or  with 
her,  that  she  and  her  husband,  or  either  of  them^  would  exe- 
cute another  mortgage  of  said  property,  and  they  also  deny  that 
any  such  promise  or  understanding  was  ever  made. 

A  commission  was  then  issued,  under  which  testimony  was 
taken,  the  effect  of  which  is  fully  stated  in  the  opinion.  Ex- 
kibii  M  C,  is  the  release  by  the  complainant  of  the  first  mort- 
gage mentioned  in  the  bill,  and  is  dated  26th  of  May,  1841. 
Thomas  Chester  afterwards  died,  and  the  defendant  having 
intermarried  with  the  appellee,  Stephen  G.  Cbr,  the  cause  was 
revived,  the  latter  made  defendant,  and  the  suit  removed  to  the 
court  of  chancery.   ^ 

The  chancellor  (Johnson,)  being  of  opinion  that  the  evi- 
dence was  not  sufficient  to  overrule  the  answer  and  the  release 
executed  by  the  complainant,  passed  a  decree,  on  the  26th  of 
May,  1847,  dismissing  the  bill,  from  which  the  complainant 
appealed. 

The  cause  was  argued  before  Spence>  MagrudeRi  Mar- 
tin, and  FricK;  J. 

By  RoBT.  J.  Brent,  for  the  appellant,  and 
By  Mayer,  for  the  appellee. 

Spbnce,  J.,  delivered  the  opinion  of  this  court. 

After  a  careful  examination  of  the  bill^  answers,  evidence 
and  alignments  of  the  solicitors  of  the  parties,  we  are  satisfied 
the  decree  of  the  chancellor  in  this  case  is  correct. 

It  may  be  conceded,  that  the  answers  in  this  case  are  not 
responsive  to  the  bill,  and  that  the  averment  of  the  answer, 
that  ^^said  mortgage  was  executed  by  them,  (the  respondents,) 
at  the  instance  of  said  plaintiff,  and  to  gratify  his  view  which 
he  urged  and  impressed  upon  these  defendants,  of  providing  in 
case  of  the  defendant  Thomas^  death  for  the  said  Margarety 
said  plaintiff  recommending  such  an  arrangenieiit  in  conae- 
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quence  of  the  defendant  Thomas  having  no  relations,"  is 
matter  in  avoidance  only,  and  yet,  from  an  examination  of 
the  evidence,  it  is  clear,  that  this  entire  negotiation  has  been 
conducted  by  the  complainant  and  his  agent  on  the  one  side, 
and  the  respondent,  Margaret ,  and  her  agent  or  friend,  WaHcr^ 
on  the  other  side;  the  avowed  object  being  and  the  circumstan- 
ces showing  the  purpose  to  be,  to  provide  for  the  defendant 
Margaret y  who  is  the  sister  of  the  complainant. 

The  witness,  Peter  Berry ^  who  seems,  from  his  testimony, 
to  have  participated  lai^ely  in  this  transaction,  says,  that  the 
money  for  which  the  note  and  mortgage  on  the  lands  in  J^al- 
iimore  county  were  given,  was  given  by  Thomas  Berry  to 
deponent,  for  his  sister,  Margaret  Chester,  requesting  depo- 
nent to  get  some  security  for  said  sum,  as  well  as  for  other 
money  before  that  time  loaned  to  the  said  Margaret. 

The  deponent  Berry  also  states,  that  it  was  understood  ver- 
bally at  the  time  it  was  agreed  the  said  mortgage  was  to  be 
executed  between  the  parties,  that  two  years'  credit  was  to  be 
given  for  the  repayment  of  the  money,  and  that  the  complain- 
ant would  not  trouble  the  defendants  for  the  payment  of  their 
debt  at  the  expiration  of  said  two  years,  in  case  they  were  not 
then  able  to  pay  the  same.  The  mortgage  spoken  of  in  this 
answer,  was  the  one  of  the  lands  in  Baltitnore  county  which 
was  afterwards  released  by  the  mortgagee's  deed. 

This  witness,  in  his  answer  to  the  third  interrogatory,  says, 
that  the  defendants,  Chester  and  wife,  had  told  him  that  they 
were  about  trading  the  land  in  Baltimore  county  for  property 
in  the  city,  and  that  they  wished  complainant  to  release  his 
mortgage  on  the  land  in  the  county,  and  they  would  renew 
the  mortgage  oq  the  property  they  were  about  to  acquire  in 
exchange;  that  the  deponent  communicated  the  wish  of  the 
defendants  to  the  complainant,  which  he  assented  to. 

Jo/m  Walter^  a  witness  examined  on  the  part  of  the  com- 
plainant, states,  that  he  wrote  the  two  letters^  exhibits  M  C, 
No.  2,  and  M  C,  No.  3;  that  the  release  filed  among  the  pa- 
pers marked  M  C,  was  written  by  him  at  the  instance  of  Mar- 
garet Chester;  that  he  presumes  it  is  the  same  paper  which 
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was  enclosed  in  deponent's  letter  of  the  22nd  of  May,  1841, 
marked  M  C,  No.  2;  he  further  states,  that  he  wrote  the  two 
letters,  the  first  dated  the  22nd  May,  1841,  the  other  25tb  of 
May,  1841,  exhibits  M  H,  No.  2,  and  M  C,  No.  3,  at  the  in- 
stance  and  with  the  knowledge  of  Margaret  Chewier, 

The  letters  of  the  22nd  and  25th  of  May ,  were  written  by  the 
witness  Walier,  at  the  instance  of  M.  Chester,  in  the  first  of 
which  was  enclosed  the  deed  of  release  of  the  mortgage  of  the 
land  in  Baltimore  county,  and  which  communicated  to  her 
brother  her  wish  that  he  would  execute  it,  as  she  was  anxious 
to  have  the  matter  closed  between  her  and  the  other  party,  to 
wit,  Dtwidsofi.  To  the  letter  of  the  22nd  of  May,  from  Wal- 
ter to  Thonias  Berry,  the  letter  in  which  the  release  was  en- 
closed, is  this  striking  postscript:  '^  The  expenses  attending  the 
execution  of  the  writings,  1  presume,  your  sister  did  not  think 
about,  and  when  you  get  your  writing,  that  matter  can  be  at- 
tended to;  this  expense  you  have  to  pay  for  her  in  Washington.^* 

The  witness,  Peter  Berry,  in  his  answer  to  the  4th  inter- 
rogatory, deposeth,  that  the  complainant  handed  to  deponent 
a  paper,  purporting  to  be  a  mortgage  upon  property  lying  in 
the  city  of  Baltimore,  and  requested  deponent,  who  was  com- 
ing  to  Baltimore  from  the  District  of  Columbia,  where  com« 
plainant  lived,  to  get  him  a  renewal  of  said  last  mentioned 
mortgage  deed,  as  the  time  bad  run  out  for  recording  the  sanDe, 
and  complainant  directed  deponent  to  give  up  said  last  men- 
tioned deed  to  the  defendant  Margaret  for  that  purpose;  that 
when  deponent  reached  Baltimore,  he  called  on  his  sister 
Margaret,  and  asked  her,  in  behalf  of  complainant,  to  execute 
a  new  mortgage  and  send  it  to  complainant,  which  said  Mar- 
garet said  she  would  do.  The  deponent  left  the  moigage 
with  said  Margaret,  and  he  has  not  seen  it  since;  that  he 
afterwards  called  on  Margaret  Chester  for  the  promised  deed, 
but  she  refused  to  give  the  same.  The  witness  Berry  first 
said  that  Thomas  Chester^s  name  was  signed  to  the  deed  de- 
livered to  his  sister  Margaret,  but  afterwards,  upon  reflection, 
said  be  was  not  positive  that  Thomets  Chester^s  name  was 
signed  to  the  deed*     The  witness  Berry  further  stated  in  his 
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aoswer^  (bat  be  ^*had  no  recollection  of  seeing  Thomas  Ohes- 
ter  at  any  time  slated  in  this  answer." 

This  witness.  Berry y  says  in  his  answer  to  the  defendants' 
cross-interrogatory,  that  he  did,  he  thinks,  tell  them  that  if 
they  would  give  the  mortgage,  it  would  be  saving  so  much  to 
her  if  she  lived  after  Chester ^  or  something  like  that. 

The  conclusion  from  all  this  record  is,  that  Thomas  Berry 
loaned  or  gave  to  his  sister  a  sum  of  money.  That  for  her 
benefit,  and  to  secure  to  her,  in  the  event  of  her  surviving  her 
husband,  that  sum,  he  induced  her  and  her  husband  to  give 
him  a  mortgage  on  the  lands  in  Baltimore  couuty.  That 
subsequently,  Chester  and  wife  wished  to  sell  or  exchange  the 
land  in  Baltimore  county,  for  leasehold  property  in  the  city 
of  Baltimore.  Thomas  Berry y  for  the  benefit  of  his  sister^ 
agreed  with  her  to  release  his  mortgage  on  the  land  in  Batti- 
more  county,  to  enable  Chester  and  wife  to  sell  the  same  or  to 
exchange  it,  and  that  Margaret  Chester  should  give  the  com- 
plainant a  mortgage  on  the  leasehold  property,  to  be  assigned 
or  conveyed  to  her.  This  arrangement  was  carried  into  exe- 
cution, TliomM  Berry  released  his  mortgage,  the  leasehold 
property  in  the  city  was  conveyed  to  Margaret  Chester ,  and 
she  executed  the  mortgage  on  said  property  to  her  brother,  the 
complainant,  which  he  accepted.  The  complainant  omitted 
or  neglected  to  have  this  mortgage  recorded  according  to  law. 
About  one  year  after  this  mortgage  was  executed  by  the  re- 
spondent MoTgarety  the  complainant  sent  it  by  his  brother  and 
witness,  Peter  Berry y  to  get  her  to  renew  it,  and  Peter  Berry 
statea  that  she  said  she  would  do  so,  but  that  she  afterwards 
refused  to  renew  said  mortgage.  The  witness  says,  that  at 
the  interview  with  bis  sister,  when  she  promised  to  renew  the 
mortgage,  her  husband,  Thomas  Chester y  was  not  present, 
and  that  he  did  not  see  him. 

This  then  is  the  parol  agreement  which  this  bill  asks  a  court 
of  equity  to  decree  shall  be  specifically  performed.  An  agree- 
ment made  with  a  married  won>an,  without  the  knowledge, 
privity  or  consent  of  her  husband,  induced  by  professions  of  a 
brother,  that  it  was  to  secure  to  her  a  piovision  in  the  event  of 
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her  becoming  a  widow.  We  ofler  no  argument  for  refusing 
such  an  application,  because  lo  grant  it,  would  violate  the 
principles  of  both  law  and  equity.  The  decree  of  the  chan- 
cellor is  affirmed;  with  costs. 

DECREE   AFFIRMED. 


John  Kettlewbll  vs.  David  Stewart. — December j  1849. 

In  this  caie,  tho  coart,  CHAMBSRa,  Spiucb,  and  Maoruoer,  J.,  i|ra]Dgi  the 
opinion  of  Martin  and  Frick,  J.,  who  disMnted,  and  contrary,  to  the  dt. 
cislon  in  the  case  of  Albert  and  wifty  vs.  Winti  mnd  Ron,  7  QiU^  446,  sua- 
tained  the  validity  of  a  deed  conveying  to  a  trustee  all  the  grantor**  pro- 
perty, in  trusty  to  sell  the  same,  and  apply  tho  proceeds,  1st.  To  the  ezpensei 
of  executing  the  trast  and  commissions  to  the  trastee.  3nd.  To  the  pay. 
ment  of  a  certain  mortgage  on  the  property.  3rd.  To  or  towards  the  pay- 
ment of  the  claims  of  all  creditors  who,  within  thirty  days,  should  asiieikt 
to  the  deed,  and  execute  releases  to  the  grantor  of  their  claims.  And  4tb. 
To  apply  the  balance,  if  any,  to  the  payment  of  the  claims  of  all  other 
creditors  than  those  therein  provided  for,  rateably  and  proportionably. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  trover^  brought  by  the  appellee,  on 
the  23rd  March,  1846,  against  the  appellant.  The  plaintiff 
recovered  judgment  in  Baltimore  county  court.  He  claimed 
title  under  a  deed  executed  to  him  on  the  29th  January,  1846, 
by  George  Suter,  in  consideration  of  $10,  to  various  parcels  of 
real,  and  articles  of  personal  property.  This  deed  was  in  trust, 
that  Stewart — 

1st.  Would  sell  and  dispose  of  the  property  conveyed  to  him. 

2nd.  To  apply  the  proceeds  to  payment  of  all  costs,  &c., 
aUending  the  execution  of  the  trust,  and  five  per  cent,  com- 
missions to  the  trustee. 

3rd.  To  the  payment  of  a  mortgage  debt  and  interest,  on  a 
part  of  the  real  property  conveyed. 
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4th.  Towards  the  payment  and  satisfaction  of  the  claims  of 
all  such  of  the  creditors  of  the  said  Oeorge  SuteVy  who  may, 
within  thirty  days  after  the  date  of  this  deed,  assent  to  the  terms 
of  this  assignment,  and  execute  a  release  to  the  said  SiUer  from 
all  liability  on  account  of  their  respective  claims  against  him, 
that  is  to  say,  rateably  and  proportionably,  if  the  fund  be  in- 
sufficient to  dischai]ge  the  whole,  or  to  the  payment  in  full  of 
said  claims,  if  the  same  be  sufficient  for  that  purpose. 

5th.  If  any  balance  or  surplus  should  remain  in  the  hands 
of  the  said  trustee,  to  appropriate  and  apply  the  same  to  the 
payment,  rateably  and  proportionally,  of  the  claims  of  all  tlie 
creditors  of  the  said  Oeorge  Suter,  other  than  those  hereinbe- 
fore provided  for. 

6th.  The  trustee  to  be  answerable  only  for  wilful  neglect  or 
omission. 

The  defendant,  Jo/in  Keitlewell,  was  the  sheriff  of  Balii' 
more  J  and  had  seized  and  sold  the  property  declared  for,  under 
a  writ  of  fieri  faciei,  issued  on  the  27ih  May,  1846,  by  the 
Bank  of  Westminster,  upon  a  judgment  they  had  recovered 
against  George  Suter,  on  the  26ih  November,  1846. 

The  county  court  (Purviance,  A.  J.,)  was  asked  by  the 
defendant  to  instruct  the  jury,  that  the  deed  under  which 
Stewart  claimed,  was  not  a  valid  deed,  to  transfer  to  him  the 
property  mentioned  in  the  declaration;  and  that  he  was  not 
entitled  to  recover,  which  instruction  was  refused.  The  defen- 
dant appealed  to  this  court. 

The  cause  was  argued  before  Chambbrs,  Spence,  Magru- 
DBR,  Martin,  and  Frick,  J. 

Nelson,  for  the  appellant,  submitted  the  case  on  a  brief 
printed  statement,  presenting  as  the  only  point  involved,  that 
the  deed  from  Suier  to  the  appellee,  was  void  under  the  Stat. 
13  Eliz,,  ck.  6,  because  of  the  preference  it  affected  to  give  to 
the  creditors  of  the  grantor,  who  would  consent  to  release  him 
over  all  other  creditors  who  would  not  assent  to  such  terms. 
ile  referred  to  the  case  of  Albert  and  wife^  vs.  Winn  and 
60        v.8 
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Rassy  since  reported  in  7  Gill,  446,  as  conclusive  of  this  ques- 
tion. 

MoMahon,  for  the  appellee^  denied  that  the  fate  of  this  ap- 
peal necessarily  depended  on  the  solution  of  the  question  sub- 
mitted by  the  counsel  for  the  appellant.  There  were  other 
points  on  which  the  appellee  might  rely  for  an  affirmance  of 
the  judgment  of  the  court  below;  which  points  the  learned 
counsel  briefly  explained.  But  he  was  prepared  to  discuss  the 
general  question  involving  the  validity  of  the  deed  as  a  con- 
ditional performance.  If  the  question  was  not  settled  by  the 
decision  in  Albefi  vs.  Winn,  referred  to  by  the  other  side,  he 
would  ask  permission  to  express  his  views  on  the  subject. 

After  a  brief  consultation  on  the  bench,  the  presiding  judge 
said,  that  the  general  question  was  interesting  and  important, 
involving  the  validity  of  many  transactions,  and  bringing  into 
question,  perhaps,  many  titles.  Under  all  circumstances,  the 
court  thought  the  decision  in  the  case  referred  to,  ought  not  to 
be  treated  as  conclusive  against  the  validity  of  conditional  pre- 
ferences. The  court  would,  therefore,  receive  written  aigu- 
ments  of  counsel  on  the  general  question,  in  the  hope  that, 
with  the  aid  of  further  discussion,  the  court  might  be  able  to 
pronounce  a  judgment  which  might  serve  as  a  guide  in  all  fu- 
ture cases.  In  consequence  of  this  intimation,  the  following 
argument  was  submitted  by 

McMahon  and  Alexander,  for  the  appellee: 
We  shall  assume,  for  the  purpose  of  this  argument,  that  the 
debtor,  in  making  the  assignment,  had  no  purpose  of  actual 
fraud  in  contemplation;  and  that  the  deed  contained  no  provi- 
sion calculated,  by  its  tendency,  to  hinder  or  delay  the  appli- 
cation of  the  debtor's  estate  to  the  payment  of  his  debts.  The 
question,  then,  will  be,  whether  fraud,  which  is  to  avoid  the 
deed,  is  to  be  inferred  as  a  conclusion  of  law,  from  the  clause 
which  requires  the  creditor,  who  would  avail  himself  of  the 
preference,  in  consideration  thereof,  to  release  his  claim  to  the 
debtor? 
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Now  we  may  assume  it  as  settled  in  Maryland^  that  a  debtor, 
in  failing  circumstances,  may  prefer  one  or  more  of  his  credi- 
tors, at  his  pleasure.  State  of  Maryland  vs.  Bank  of  Mary- 
land, 6  O.  ^  J.,  205.  And  the  preference  may  be  given  by  a 
deed  assigning  all  the  debtor's  estate,  in  trust,  to  provide  for 
payment,  in  the  first  place,  of  the  preferred  creditor;  and  ii^ 
the  next  place,  of  ail  other  creditors.  The  effect  of  such  as- 
signment, is  to  delay  and  hinder  creditors,  by  defeating  the  lien 
of  judgments  subsequently  recovered,  and  disappointing  exe- 
cutions subsequently  issued.  But,  in  view  of  the  object  of  the 
assignment,  and  of  the  remedy  which  equity  supplies  for  ad- 
ministering the  trust,  such  transfer  of  jurisdiction  is  held  not 
to  be  fraudulent.  In  Pickstock  vs.  Lister ,  3  Af.  4*  iS.,  371, 
(which  is  referred  to  by  this  court  in  terms  of  approval,)  the 
assignment  was  supported  at  law,  although  it  was  for  the  pur- 
pose avowed,  of  disappointing  a  particular  creditor,  who  was 
about  to  issue  his  execution.  See,  also.  Riches  vs.  Evans,  ^ 
Car.  4*  P.;  640,  to  the  same  point.  We  may  safely  conclude, 
tlierefore,  that  a  deed  whereby  one  or  more  creditors  are  pre- 
ferred absolutely  and  unconditionally  to  others,  is  not  to  b^ 
avoided  as  fraudulent  at  common  law,  or  under  the  Stai.  13 
Eliz.y  ch.  5. 

The  question,  then,  must  be,  may  a  debtor,  in  circumstances 
which  authorise  him  to  make  an  absolute  preference,  annex  con- 
ditions to  be  performed  or  assented  to  by  the  creditors  intended 
to  be  preferred?  We  submit,  that  if  the  debtor  had  previously 
hypothecated  parcels  of  his  effects  to  particular  creditors,  he 
m^bt,  in  a  deed  assigning  all  his  property  for  the  equcd  benefit 
of  all  his  creditors,  provide,  that  the  creditors  who  were  already 
secured,  in  part  or  In  the  whole,  should  come  in  only  on  con- 
dition that  the  effects  hypothecated  to  them  should  be  aban- 
doned^ for  the  benefit  of  the  general  fund.  Or  be  might  pro- 
vide, that  the  creditor,  surrendering  his  particular  security,  or 
waiving  his  remedy  against  parties  standing  in  the  relation  of 
surety  to  the  debtor,  should,  in  consideration  of  such  surrender 
or  waiver,  be  preferred  over  all  others.  If  these  positions  b^e 
conceded,  it  will  result,  that  a  preference  is  not  necessarily 
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fraudulent^  because  it  is  conditional  in  its  form.  And  thd  objec- 
tion resolves  itself  into  an  objection  against  the  specific  condition 
requiring  a  release  from  the  creditor  to  be  preferred  as  a  consi- 
deration for  the  preference. 

But  we  have  already  stated,  that  the  right  of  the  debtor  to 
create  preferences  amongst  his  creditors,  is  uncontrollable.  No 
court  will  inquire  into  the  motive  for  the  preference.  He  may 
prefer  one  in  gratitude  for  past  kindnesses,  another  in  expecta- 
tion of  future  assistance^  and  a  third  in  fulfilment  of  a  previous 
agreement,  that  the  creditor  shall  accept  the  preference  in  full 
satisfaction  of  his  claim.  But,  if  he  is  at  liberty  to  treat  with 
one,  and  another,  and  every  of  his  creditors  in  succession,  for 
a  relinquishment  of  his  or  their  claims  against  him,  and  if  ^n 
assignment  made  in  execution  of  such  agreement,  is  good 
against  his  unpreferred  creditors,  why  may  he  not,  in  the  ab- 
sence of  a  preliminary  agreement,  assign  to  any  one  of  bis 
creditors,  on  condition  expressed,  that  such  Creditor  shall  release 
the  debtor  from  the  obligation  of  his  contract?  And  why  may 
he  not  annex  to  his  assignment  the  further  condition,  that  an- 
other creditor,  on  executing  a  similar  release,  shall  share  in  ihe 
preference?  It  is  understood,  indeed,  that  no  objection  is  made 
to  the  power  of  the  debtor  to  prefer  one  or  more  of  his  credi- 
tors, by  nan|B,  on  any  terms  which  he  or  they  may  see  fit  to 
accept.  The  objection  is  to  his  right  to  prefer  creditors  indefi- 
nite in  number,  and  distinguished  only  by  their  acceptance  of 
prescribed  oonditiodS. 

Now  we  ask  for  the  legal  evidence  upon  which  the  dischic- 
tion  supposed  is  to  be  rested.  The  burden  of  the  ailment  is 
upon  those  who  affirm  its  existence,  and  their  arguments  tnudt 
be  consistent  with  the  right  of  the  debtor  to  prefer  abaolutely-^to 
annex  other  conditions  to  his  preference — to  require  a  release  as 
the  consideration  for  a  preference  to  dne  or  more  creditors  by 
name.  But  we  shall  not  rest  our  case  on  the  absence  of  ai^u- 
ment  on  the  other  side.  Nor  shall  we  consume  time  in  the 
effort  to  show  that  the  distinction  is  unsubstantial  and  may  be 
resolved  into  a  matter  of  form.  But,  addressing  ourselves  at 
once  to  the  usual  case  of  a  deed  to  trustees,  preferring  all  ere- 
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ditors  who  shall  release  their  claims,  we  shall  endeavor  to  show 
that,  upon  l^al  principles,  such  deed,  if  obnoxious  to  no  oiher 
objection,  ought  to  be  sustained. 

The  direct  argument  in  favor  of  this  proposition,  may  be 
compressed  within  a  very  narrow  compass.  The  deed  annex- 
ing conditions  to  the  preference  intended,  will  be  good  as  against 
those  creditors  who  accept  its  terms.  As  between  them  and 
the  debtor,  it  rests  on  a  legal  and  valuable  consideration;  and 
by  their  giving  the  releases  required  of  them,  the  preference, 
so  far  as  they  are  concerned,  becomes  absolute.  Can  the  un- 
preferred  creditors  justly  object,  that  the  debtor  has  thought  fit 
to  annex  a  condition  to  a  preference  in  favor  of  another,  which 
preference  might  have  been  given  in  absolute  terms?  Is  he, 
by  reason  of  the  condition,  placed  in  a  worse  condition  than  he 
would  have  occupied  if  the  preference  had  been  originally  ab- 
solute? It  is  easy  to  show  that  the  condition  is,  on  the  con- 
trary, for  his  advantage.  It  is  made  uncertain,  whether  the 
preference  will  be  accepted  on  the  terms  proposed;  he  has  an 
opportunity,  by  accepting  the  condition,  of  placing  himself  on 
an  equality  with  the  most  favored  creditor;  and,  in  any  event, 
a  compliance  on  the  part  of  the  creditors  accepting  the  prefer- 
ence with  the  condition  of  release,  by  reducing  the  extent  of 
the  debtor's  liabilities,  increases  his  prospective  ability  to  pay 
his  remaining  debts.  Chief  Justice  Oibsony  in  TViomas  vs» 
JenkSj  5  Rcncle^  225,  rightly  aflBrms,  that  the  arbitrary  control 
over  the  order  of  payment  of  his  debts,  which  is  allowed  the 
debtor  by  the  common  law,  and  is  not  restrained  by  th^  Stai. 
13  Eliz.y  and  which  suffers  him  to  postpone  any  creditor  to  the 
rest,  ^^  makes  participation  of  the  fund,  before  those  he  may 
choose  to  prefer  are  served,  not  so  much  a  matter  of  right  as  of 
favor.  To  let  a  creditor  in  among  the  first,  therefore,  though 
on  condition  that  he  release  the  unpaid  residue  of  his  debt,  may 
be  to  him  a  favor,  instead  of  a  wrong,  which  may  consequent- 
ly be  extended  to  him  on  terms,  or  not  at  all.  Having  an  un- 
questionable power  of  preference,  of  which  he  is  the  absolute 
master,  it  follows  that  he  may  set  his  price  on  it,  provided  it  is 
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not  a  reservation  of  part  of  the  effecis  for  himself,  or  any  thing 
that  would  carry  his  power  beyond  mere  preference." 

But  the  argument  in  favor  of  the  debtor's  right  to  stipulate 
for  releases  from  the  creditors  to  be  preferred,  receives  addi- 
tional strength  from  the  views  expressed  by  his  honor,  Judge 
Chambers^  in  delivering  the  opinion  of  this  court,  in  the  case 
of  Somerville  vs.  Brown,  5  Gilly  422:  "  Our  whole  system 
regulating  the  relation  of  debtor  and  creditor,  is  designed  to 
subject  every  dollar's  worth  of  properly,  real,  personal  and 
mixed,  to  the  just  claims  of  a  creditor,  and  to  exempt  the  honest 
debtor,  who  does  surrender  all  such  property,  from  the  grasp  of 
a  relentless  creditor,  who  might  desire  to  imprison  his  person, 
or  weigh  down  his  future  energies  by  the  impending  burthen 
of  his  debts."  The  debtor  must  surrender  up  all  his  property; 
he  must  reserve  no  beneficial  interest  therein  for  himself;  he 
must  embarrass  its  surrender  with  no  unusual  provisions,  to  de- 
lay or  hinder  its  speedy  application  in  payment  of  his  debts. 
The  creditor  has  a  right  to  every  doUar^s  worth  of  the  property 
which  the  debtor  is  then  possessed  of.  But  the  law  denies  his 
right  to  incarcerate  the  person  of  his  debtor,  or  to  weigh  down 
his  energies  by  seizing  on  all  his  future  earnings.  Such  is  the 
policy  of  our  law,  and  a  policy  less  humane  could  not  be  tol- 
erated by  a  system  of  jurisprudence,  which  boasts  that  its  ethics 
are  derived  from  a  religion  that  inculcates  the  duty  of  forbear- 
ance in  the  exercise  of  our  rights,  by  reminding  us  continually 
of  our  need  of  forbearance  at  the  hands  of  a  common  Superior. 

To  deny  the  right  of  the  debtor  who  surrenders  up  his  all  to 
a  dischnrge  from  the  obligation  of  his  contracts,  is,  therefore, 
to  contravene  the  policy  of  our  laws.  It  is  to  attribute  to  the 
creditor  rights,  and  to  suppose  that  he  is  bound  to  no  correlative 
duties.  Hence  it  is,  that  the  effort  made  by  the  honest  debtor 
to  protect  his  person  from  confinement,  and  to  place  himself  in 
condition  to  resume  his  business,  is  denounced  as  an  attempt  to 
coerce  the  creditor.  But  when  we  enquire,  what  is  the  object 
of  the  coercion  which  is  so  much  reprobated?  the  reply  must 
be,  to  oblige  the  creditor,  otherwise  relentless,  to  extend  to  bis 
imfortunate  debtor  (hat  indulgence  for  which,  in  the  impressive 
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language  of  Chief  Justice  Marshall,  in  1  Peters, 615,  "humani- 
ty and  policy  plead  so  strongly^  that  in  every  commercial  coun- 
try known  to  us,  (but  our  own,)  the  principle  is  established  by 
law."  And  when  it  is  asked,  by  what  process  is  that  coercion 
sought  to  be  effected?  the  answer  is,  by  the  exercise  of  that 
power  of  preference  which,  in  mercy  to  the  unfortunate  debtor, 
the  common  law  refused  to  control. 

Thus  we  perceive,  that  the  debtor,  in  exacting  a  release  from 
his  creditor  as  the  condition  for  the  surrender  of  bis  property, 
exercises  his  unquestionable  right  to  prefer,  in  advancement  of 
the  policy,  which  the  law,  from  motives  of  humanity,  has  es- 
tablished. Adopting,  again,  the  language  of  Chief  Justice 
Marshall,  "this  certainly  furnishes  a  very  imposing  argument 
against  its  being  deemed  fraudulent."  Nor  is  the  coercion 
which  is  exercised  over  the  creditor,  through  the  instrumentali- 
ty of  a  deed  executed,  comparable  in  intensity  and  injustice, 
with  that  coercion  which  a  debtor  familiarly  exercises  in  chaffer- 
ing with  his  creditors  for  a  composition,  holding  his  property  all 
the  while  as  a  lure  to  the  more  facile,  and  as  a  weapon  of  threa- 
tening against  those  who  would,  otherwise,  be  less  manageable. 
Deeds  of  composition  are  universally  supported;  and  agree- 
ments for  a  composition  have  been  enforced  in  equity,  and  re- 
cognized at  law.  But  it  would  be  very  difficult  to  sustain 
tliose  adjudications  upon  the  hypothesis,  that  a  debtor,  in  cre- 
ating a  preference,  may  not  stipulate  for  an  advantage  to  him- 
self. Every  deed  and  agreement  for  composition,  contemplates 
advantage  or  benefit  to  the  debtor. 

We  are  unable  to  find  any  case,  at  all  venerable  for  antiquity, 
in  which  such  limitation  on  the  right  of  the  debtor  to  prefer,  is 
maintained;  and  if  such  limitation  exists,  it  must  be  acknow- 
ledged that  it  is  one  of  modern  origin.  Far  be  it  from  us,  to 
question  the  duty  of  the  debtor  to  fulfil  his  contract  to  the  ex- 
tent of  his  ability.  We  affirm,  simply,  that  the  obligation 
which  he  contracts  with  his  creditor,  does  not  supersede  the 
duty  which  he  owes,  perchance,  to  a  family  dependent  on  him 
for  subsistence,  and  to  society.  And  the  moral,  social  and 
commercial  ameliorations  which  England  has  experienced, 
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under  the  beneficent  influence  of  her  bankrupt  system^  would 
serve  to  convince  us,  if  otherwise  incredulous,  that  sound  policy 
and  sound  morals  are  not  inconsistent  with  the  denial,  to  the 
creditor,  of  the  privilege  of  treating  nnisfortune  in  trade  as  a 
crime,  which  is  to  be  expiated  only  by  perpetual  imprisonment. 

Assuming,  then,  the  soundness  of  the  policy  which  assures 
to  the  debtor,  upon  surrender  of  his  whole  estate,  an  immunity 
from  imprisonment,  and  the  enjoyment  of  his  future  earnings, 
our  sole  enquiry  should  be,  whether  there  is  any  mode  of  af- 
fording to  him  that  remedy  less  exceptionable  than  the  exercise 
of  his  power  of  preference?  That  evils  may  result  from  its 
exercise,  is  admitted.  The  same  may  be  predicated  of  every 
power.  It  is  sufficient  praise  of  any  principle,  that,  on  the  ba- 
lance of  good  and  evil  flowing  from  its  practical  application, 
the  good  predominates.  The  arbitrary  exercise  of  the  admitted 
right  of  absolute  preference,  is  frequently  the  cause  of  rank  in- 
justice. But  the  power  of  preference  exists.  When  it  is 
shown,  therefore,  that  evil  consequences  flow  from  the  tolera- 
tion of  those  conditional  preferences,  the  argument,  to  be  ren- 
dered eflective,  must  further  prove  that  those  evils  are  greater 
than  the  evils  which  were  designed  to  be  remedied;  or,  that 
some  other  remedy  exists,  which  may  eflect  equal  benefits  with 
consequences  less  injurious. 

Does  any  other  remedy  exist?  It  is  said  that  the  insolvent 
laws  aflTord  sufficient  protection  to  the  debtor,  and  that  the  al- 
lowance of  conditional  preferences  enables  the  debtor,  in  the 
administration  of  his  estate,  to  substitute  his  own  will  for  the 
more  equal,  summary  and  eflfectual  rule  of  distribution,  which 
is  provided  by  the  law,  and  to  avoid  that  searching  scrutiny 
into  his  aflfairs,  and  the  causes  of  his  inability,  which  are  indis- 
pensable to  guard  against  a  fraudulent  debtor. 

This  objection  to  such  deeds,  it  will  be  seen,  necessarily  con- 
cedes, that  the  debtor,  dedicating  all  the  property  he  then  has 
to  the  payment  of  his  debts,  and  annexing  only  the  condition, 
that  such  total  surrender  shall  release  him  for  the  future,  by 
proposing  such  a  condition,  exacts  nothing  that  is  wrong  or 
fraudulent  on  his  part;  but,  on  the  contrary,  only  proposes 
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what  the  insolvetit  laws,  iheroselves,  accomplish  more  effectu- 
ally and  justly  for  all  parties.  The  purposes  and  policy  of  our 
insolvent  system  are  too  obvious  to  require  comment.  Their 
manifest  aim  and  end  is,  the  release  of  the  person  and  future 
earnings  of  the  debtor;  not  only  from  a  feeling  of  humanity  to 
the  debtor,  but  also  upon  principles  of  public  policy,  founded 
on  the  interest  which  society  has  in  promoting  the  happiness 
and  stimulating  the  industry  of  all  its  members.  And  if  the 
benign  purposes  of  this  system  were,  in  fact,  accomplished  by 
its  practical  operation,  there  would  be  some  force  in  this  objec- 
tion; although,  even  then,  it  would,  as  it  seems  to  us,  be  diflS- 
cult  to  maintain,  that  the  debtor,  seeking  the  same  ends  by  the 
condition  he  proposed,  was  guilty  of  a  fraud.  It  so  happens, 
however,  that  our  insolvent  system,  in  consequence  of  the 
limited  authority  of  the  State  government,  is  incompetent  to 
accomplish  the  leading  purposes  which  it  had  in  view, ''  the 
equal  distribution  of  all  the  property  of  the  debtor  amongst  all 
the  creditors,  and  the  discharge  of  the  debtor  from  all  his  debts- ' ' 
It  cannot  be  doubted  that  these  were  the  designs,  and  were  ex- 
pected to  be  the  results  of  this  system  when  it  was  first  estab- 
lished. But  so  soon  as  it  was  decided  that,  under  the  provi- 
sions of  the  constitution  of  the  United  States,  the  insolvent 
laws  of  the  State  could  have  no  operation  upon  the  foreign 
creditor,  these  designs  were,  in  a  great  measure,  subverted,  and 
it  has  become,  by  its  practical  operation,  a  system  which  prefers 
the  foreign  at  the  expense  of  the  domestic  creditor,  and,  at  the 
same  time,  leaves  the  debtor  entirely  at  the  mercy  of  the  foreign, 
whilst  it  discharges  him  from  the  domestic  creditor.  And 
thus,  whilst  it  substantially  gives  the  foreign  creditor  a  prefer- 
ence as  to  the  property  the  debtor  then  has,  and  still  leaves  the 
person  of  the  debtor,  and  all  his  future  property,  exposed  to  the 
prosecution  of  such  creditor,  it  at  the  same  time,  whilst  it  post- 
pones the  domestic  creditor,  wholly  discharges  his  debt.  So 
that  the  very  creditor,  from  whom  alone  any  consideration  in 
the  eye  of  this  system  proceeds,  the  creditor  from  whom  the 
debtor  is  discharged,  is  the  creditor  postponed,  and  oftentimes 
wholly  excluded  from  all  participation  in  the  debtor's  effects. 
61        v.8 
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A  mere  reference  to  the  decision  of  this  court,  in  the  case  of 
Larrabee  vs.  Talbot j  will  illustrate  these  results.  The  debtor, 
no  matter  what  his  condition  of  insolvency,  may  prefer  the 
foreign  creditor,  or  distribute  all  his  property  by  such  prefer- 
ences, and  the  system  cannot  reach  them,  or  affect  his  right  to 
adischaige  from  his  domestic  debts.  And,  as  the  insolvent 
laws  of  the  Stale  are  incompetent  to  release  from  the  foreign 
claimant,  and  the  preference  of  such  claimant  is  not  illegal  and 
improper,  their  result,  instead  of  equal  distribution,  is  only  to 
tempi  the  debtor  to  the  preference  of  the  foreign  claim.  Again, 
il  is  settled,  that  do  transfer  of  the  debtor's  property,  by  opera- 
tion of  the  insolvent  laws,  consequent  upon  the  debtor's  appli- 
cation for  the  benefit  of  them,  can  affect  the  foreign  creditor's 
right  to  pursue  that  property  even  into  the  hands  of  the  trustee 
appointed  under  his  application.  And  hence  the  insolvent  laws, 
even  after  the  application  of  the  debtor,  and  the  appointment 
of  his  trustee,  are  incompetent  to  put  the  foreign  creditor  to  his 
election,  whether  he  will  come  in  and  partake  equally  of  the 
property,  on  condition  of  the  discharge  of  the  debtor,  or  keep 
out  and  retain  his  rights  and  remedies  unaffected  by  the  appli- 
cation. 

In  view  of  these,  the  actual  results  of  the  system,  we  are, 
then,  certainly  justified  in  saying,  that  whilst  our  laws,  by  the 
adoption  of  this  system,  acknowledge  and  establish  the  policy 
and  justice  of  the  proposition,  ^^that  the  debtor,  surrendering 
all  he  has,  should  be  released,"  they  utterly  fail  in  their  opera- 
tion as  to  their  two  great  objects,  ^^  equal  distribution  of  all,  and 
dischaige  in  consideration  of  it."  And  we  might  add,  that  so 
far  as  the  home  creditor  is  concerned,  and,  perhaps,  the  debtor 
too,  it  were  better  that  the  system,  as  tending  to  defeat  its  own 
purposes,  were  abolished,  if  some  mode  of  accomplishing  these 
objections  cannot  be  constitutionally  introduced  as  a  part  of  the 
sgrstem^  Certain  it  is,  as  it  seems  to  us,  that  it  affords  no  such 
Telief  to  either  party,  debtor  or  creditor,  as  it  contemplated,  and 
no  such  substitute  for  the  debtor's  power  of  making  terms  with 
bis  creditors,  as  ought  to  disarm  him  of  his  common  law  power 
of  preference,  when  exerted  for  no  other  purpose  than  that  of 
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future  release,  in  consideration  of  the  surrender  of  all  the  pro- 
perty he  has  any  title  to,  or  can  convey.  And  it  is  only  by  the 
instrumentality  of  such  deeds  as  the  present,  that  the  policy 
embalmed  in  our  insolvent  system,  can  be  carried  out,  and  by 
the  aid  of  an  acknowledged  common  law  right,  which  conflicts 
with  no  provision  of  the  constitution  of  the  United  StateSy  and 
which,  whilst  it  leaves  every  creditor  free  to  elect  or  reject  at  his 
pleasure,  ensures  to  the  creditor  all  the  debtor  has,  and  equality 
in  participation  of  it,  on  no  harder  terms  than  those  of  future 
release.  Nothing  that  the  insolvent  laws  can  do,  can  force  the 
foreign  creditor  either  to  discharge,  or  come  in  and  take  his 
equal  dividend.  But,  by  these  deeds,  the  option  is  presented 
1o  him,  of  placing  himself  on  the  same  platform  with  the  home 
creditor,  or,  if  he  declines  this  equality,  of  retaining  all  his 
rights  and  remedies,  for  the  future,  unimpaired.  And,  upon 
principles  of  justice,  his  exclusion,  if  he  seeks  more  than  equal- 
ity, can  hardly  be  condemned  as  fraudulent j  whilst,  at  the 
same  time,  the  prospect  of  present  exclusion  tends  to  promote 
the  other  great  object  of  the  law,  in  the  release  of  the  debtor 
from  pecuniary  thraldom.  And,  as  to  the  domestic  creditors, 
it  is  manifest  that  the  effect  of  such  conditional  deeds  is  highly 
advantageous,  by  promoting  and  securing  an  equal  and,  there- 
fore, equitable  distribution  amongst  all,  and  giving  them  some 
consideration  for  discharge,  where,  otherwise,  they  are,  by  law, 
subject  to  the  discharge,  and  may,  at  the  same  time,  be  exclu- 
ded from  any  share  of  the  present  property  of  the  debtor,  for 
the  benefit  of  other  creditors,  who,  whilst  they  are  preferred  as 
to  the  present  possessions  of  the  debtor,  retain  their  rights  un- 
impaired for  the  future,  so  far  as  their  claims  are  undischarged 
by  the  property  the  debtor  then  has. 

This  objection,  as  we  have  already  remarked,  concedes,  that 
80  far  as  the  object  of  these  deeds  is,  to  obtain  the  release  of 
the  person  and  future  earnings  of  the  debtor  upon  a  fair  sur- 
render of  all  the  property  he  has,  it  is,  in  the  eye  of  our  law, 
a  proper  object,  but  that  it  is  one,  for  the  attainment  of  which 
it  is  not  necessary  to  sustain  such  deeds,  because  it  is  one  which 
is  more  happily  and  more  justly  arrived  at,  by  leaving  the  debt- 


Digitized  by 


Google 


484  CASES  IN  THE  COURT  OF  APPEALS 

Kettlewell  vs.  Stewart — 1849. 

or's  efiectB  to  adminbtratioii  in  iosolvency.  This  capacity  of 
our  insolvent  laws  to  bring  about  the  same  results^  if  admitted^ 
would  not^  as  has  already  been  said,  demonstrate  that  there 
would  be  any  fraud  on  the  part  of  the  debtor^  id  attempting  to 
arrive  at  the  same  results  by  his  own  voluntary  act  or  deed* 
It  can  never  be  a  fraud  upon  the  law  to  carry  out  purposes^ 
which  the  law  itself  not  only  recognises  as  proper,  but  which 
it  also  makes  the  basis  of  its  own  action,  whenever  it  assumes 
the  administration  of  the  insolvent's  effects,  and,  therefore,  if 
it  were  even  admitted  that  under  the  stern  principles  of  the 
common  law,  as  it  existed  before  the  introduction  of  bankrupt 
or  insolvent  systems,  there  might  be  some  objection  to  the  debt- 
or's requiring  a  discharge  on  such  terms,  it  ceases  the  instant 
the  law  itself  is  so  modified  as  to  make  a  concession  of  the 
same  terms  of  dischai^  a  just  ingredient  in  the  obligations  of 
contracts.  At  the  common  law,  when  unmodified  by  bank- 
nipl  or  insolvent  systems^  the  )>erson  and  property  of  the  debtor 
were  forever  exposed  to  the  prosecution  of  the  creditor,  vind 
nothing  but  the  grave  could  shut  him  out  from  the  pursuit  of 
the  person.  Yet,  even  under  that,  as  will  be  seen  by  the  con- 
vincing decisions  of  the  English  courts,  hereafter  referred  to^ 
the  law,  from  principles  of  humanity,  tolerated  the  debtor  in 
making  his  discharge  a  condition  of  his  conveyance.  But 
when  the  law  itself  adopts  the  right  of  discha^e  as  a  rule  for 
its  own  government,  in  its  control  over  the  relation  of  debtor 
and  creditor^  all  pretence  of  fraud  upon  the  kw  must  cease, 
and  the  debtor  asking  such  discharge,  instead  of  edi^rcising  a 
right  connived  at  or  barely  tolerated,  is  now  acting  under  and 
in  obedience  to  the  policy  of  the  law.  It  is  the  peculiar  excel- 
lence of  the  common  law,  that  it  consists  of  a  system  of  princi- 
ples, which  contract  or  expand,  to  meet  the  changes  in  the 
condition  or  institutions  of  society,  and  which  are  susceptible 
of  ready  adaptation  to  its  ever  varying  exigencies.  As  is  justly 
remarked  by  Lord  Mansfield^  (I  Dtamf.  and  East. y  8:)  "As 
the  times  alter,  new  customs  and  new  manners  ariae^  these 
occasion  exceptions,  and  justice  and  convenience  require  differ- 
ent applications  of  those  exceptions  within  the  principle  of  the 
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general  rule/'  And  again  he  says,  (3  Douglas,  373:j  "Ab 
the  usages  of  society  alter,  the  law  must  adapt  itself  to  the  va- 
rious situations  of  mankind."  And  it  cannot  therefore  be 
doubted)  that  where  the  law,  as  modified  by  bankrupt  or  insol- 
vent systems,  has  declared  the  debtor's  right  to  a  discharge 
upon  a  fair  surrender  of  his  property,  the  debtor,  in  the  eye  of 
the  law,  commits  no  fraud  in  exacting  such  a  discharge  in  his 
voluntary  conveyance  of  all:  and  when,  as  we  have  already 
shown,  the  insolvent  system^  from  causes  beyond  its  control 
and  beside  its  intent,  fails  to  accomplish  that  which  it  aimed 
at,  it  is  still  more  manifest  that  the  debtor,  seeking  by  his  vol- 
untary deed  to  arrive  at  the  same  results,  and,  in  a  great  meas- 
ure, accomplishing  by  it  what  the  law  utterly  fails  in,  instead 
of  committing  a  fraud,  is  rather  to  be  regarded  and  favored  as 
ministering  to  the  purposes  of  the  law. 

But  it  is  further  objected,  that  in  cases  of  discharge  under 
the  insolvent  law,  the  creditor  is  entitled  to  the  right  of  recourse 
to  the  debtor's  future  acquisitions,  by  giA,  devise,  descent,  or 
in  a  course  of  distribution,  which  right  is  lost  or  surrendered  by 
releases  exacted  under  such  deeds  as  the  present.  So  far  as 
such  deeds  aim  at  the  release  of  the  (kbtor^s  person  and  future 
earnings f  this  objection  concedes  that  there  is  no  fraud,  and 
as  we  have  already  remarked,  such  a  release  is  in  accordance 
with  the  settled  policy  of  the  law  in  this  State,  and  may  right- 
fully be  demanded  upon  the  terms  of  a  total  surrender  of  his 
property.  And  then  it  comes  round  to  the  question,  ^^is  the 
exaction  of  the  release  fraudulent  under  the  statute  of  Eliza- 
beth or  at  common  law,  because,  by  the  surrender  of  the  debt, 
the  creditor  loses  the  power  of  proceeding  in  future,  not  against 
the  property  which  the  debtor  then  has,  or  can  they  convey 
(for  that  is  conveyed,)  but  against  property,  which,  by  possi- 
bility, the  debtor  may  thereafter  acquire  by  the  bounty  of 
others  or  the  bounty  of  the  law,  and  to  which,  at  that  period, 
he  has  not  a  shadow  of  title?"  Of  such  interests  it  is  to  be 
observed,  that  they  are  what  the  law  terms  ^^  naked  possibili- 
ties," and  are  not  recognised  by  the  conimon  law  as  interests 
at  all,  so  as  to  be  assignable  in  any  roode^.or  as  incapacitating 
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the  party  as  a  witness  because  of  interest.  They  are,  in  othef 
words,  mere  expectancies,  or  hopes  of  ^ft  or  succession,  which 
in  (he  eye  of  the  common  law^  constitute  no  present  or  vested 
title,  right  or  interest  whatever,  which  the  debtor  could  convey. 
Nor  are  they  interests,  which  the  deed  in  the  present  case  ope^ 
rates  upon  by  way  of  conveyance ^  and  it  would  seem  to  us  to 
be  almost  a  solecism  in  term,  to  say  that  a  deed  is  to  be  held 
fraudulent  and  void,  as  afraudxdeni  conveyance  of  property  at 
the  common  law,  only  because  the  release  of  the  debt  may 
prevent  a  possible  recourse  to  an  expectancy  which  the  com- 
mon law  considers  at  the  time  of  making  the  deed,  as  no  rights 
title  or  interest  whatever,  and  which  the  deed  itself  cannot  con- 
vey, and  does  not  profess  to  convey. 

On  this  subject,  we  beg  leave  to  refer  to  the  language  of 
the  court,  in  5  Rawlcy  226,  where  that  eminent  judge,  Chief 
Justice  GibsoH)  whilst  holding  that  the  debtor,  if  he  exacts  a 
release,  must  convey  all  his  property,  remarks:  "But  why,  it 
may  be  demanded,  shall  not  the  debtor  be  suffered  to  stipulate 
for  a  part  of  the  property,  as  well  as  for  the  exemption  of  his 
person  and  future  acquirements?  The  answer  is,  that  the 
statute;  by  which  alone  any  stipulated  exemption  is  prohibited, 
looks  but  to  property  which  may  be  the  subject  of  present 
assignment.  It  protects  the  creditor's  recourse  to  the  property 
conveyed,  by  avoiding  all  conveyances  that  would  delay,  hin- 
der and  defraud  him  of  it^  without,  howeYeVy  protecting  his 
recourse  to  anything  else,  because  the  assignment  cannot  oper- 
ate on  anything  else."  The  point  of  these  remarks  is  obvious; 
the  statute  of  EHzabethy  (which  is  but  in  affirmance  of  tt^ 
common  law,)  had  reference  to  conveyances  and  assignments 
creating  a  delay  and  hindrance  by  passing  such  interests  as 
were  then  assignablcy  and  were  in  fact  assigned  by  the  deed 
objected  to,  and  not  to  mere  possibilities  or  expectancies,  such 
as  a  possible  donee,  heir,  devisee  or  legatee,  might  thereafter 
acquire  by  gift,  devise,  descent,  or  in  a  course  of  distribution. 
The  statute  has  reference  to  conveyances  made  to  binder  and 
delay  creditors  in  the  collection  of  their  debts,  and  to  such  in- 
terests as  a  conveyance  may  pass j  and  not  to  mere  expectan* 
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cies;  which  are  not  the  subject  of  assignmeot.  The  convey- 
ance objected  to  in  this  casCy  does  not  and  cannot  be  pretended 
to  pass  any  such  expectancies^  and,  therefore  ^  does  not,  as  a 
>  mere  conveyance,  put  (hem  out  of  the  reach  of  the  creditor. 
Their  future  exemption,  if  they  fall  in,  only  results  from  the 
creditor's  agreeing  to  release  his  debt,  and  the  mere  incidental 
result  of  it  in  working  a  surrender  of  apossiUe  recourse  at 
some  future  day  to  a  possibility  ^  could  hardly  be  regarded  as  a 
fraud  within  the  contemplation  of  this  statute.  The  fact  that 
the  insolvent  laws  may  save  these  expectancies  for  creditors, 
does  not  prove  that  the  required  surrender  of  them  by  the  sur- 
render of  the  debt,  is  therefore  a  fraud  under  the  statute  of 
Elizabeth.  The  single  question  is,  ^' does  the  common  law 
or  the  staiuie  of  Elizabeth  hold  a  conveyance  fraudulent  and 
void,  which  in  fact  conveys  and  dedicates  to  the  use  of  the 
creditors,  all  the  property  to  or  in  which  the  debtor  has  then 
any  right,  title  or  interest,  or  which  he  can  convey,  in  consid- 
eration of  a  release,  merely  because  that  release  might  surrender 
a  possible  recourse  to  a  mere  expectancy,  which,  at  the  period 
of  the  release,  is  not  a  right,  tide  or  interest  known  to  the  law?" 
And  we  submit,  that  such  a  possible  result  does  not  constitute 
a  fraud  under  either. 

And  we  may  here  add  with  reference  to  the  practical  value 
of  this  objection  to  such  releases,  that  in  fact  it  seldom,  if  ever, 
surrenders  anything;  for  so  long  as  it  is  shown  that  such  gifts, 
devises,  &c.,  if  made,  will  fall  within  the  grasp  of  the  credi- 
tor, this  very  knowledge  prevents  the  making  of  them,  and 
they  are  made  to  others  of  his  family,  or  so  covered  as  to  elude 
observation.  The  surrender,  in  effect,  at  the  time  when  it  is 
made,  takes  nothing  from  the  grasp  of  the  creditor  which  be- 
longs to  the  debtor,  or  will  probably  ever  belong  to  him  whilst 
he  remains  such  a  debtor. 

Having  thus  explained  the  grounds  on  which  we  presume  to 
think  that  a  debtor,  upon  principle,  may,  in  a  conveyance  of 
all  his  property,  prefer  such  of  his  creditors  as  will  release  him 
from  payment  of  their  debts,  we  proceed  next  to  show  that  such 
amgnments  are  equally  sustainable  by  authority.    In  the  pro- 
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gress  of  our  researches  in  English  books,  we  have  discovered 
no  case  in  which  the  validity  of  such  conditional  preferences 
has  been  doubted  by  the  court,  and  only  one  in  which  they  have 
been  questioned  in  argument.  Compositions  between  the  debtor 
and  his  creditors,  are  of  very  frequent  occurrence,  and  they  rest 
on  the  acknowledged  right  of  the  debtor  in  surrendering  up  his 
property,  to  stipulate  for  advantages  to  himself.  The  numer- 
ous cases  in  which  compositions  have  been  enforced,  constitute 
a  part  of  that  "uniform  current  of  English  decisions'*  which 
the  present  chief  justice  of  the  Supreme  Court  relies  on  as  sus- 
taining the  validity  of  those  conditional  preferences. 

There  are,  also,  cases  in  which  the  validity  of  the  preferences 
is  aflSrmed.  The  Kittg,  in  aid  of  Braddock  vs.  WatsoUj  3 
PricCy  6,  is  a  case  of  this  description.  This  has  been  charac- 
terised as  a  bald  case.  But  the  report  leaves  no  difficulty  in 
ascertaining  the  material  facts  which  were  presented,  the  ques- 
tions which  were  discussed,  or  the  grounds  of  the  decision. 
The  defendant's  plea,  which  was  admitted  by  the  demurrer, 
states  that  the  assignment  was  of  all  the  debtor's  estate,  in  trust, 
for  the  benefit  of  all  his  creditors,  but  contained  a  proviso,  that 
in  consideration  of  said  assignment,  the  creditors  should  take 
the  same,  and  the  moneys  to  arise  therefrom,  "in  full  satisfac- 
tion and  discharge  of  their  several  and  respective  debts  then 
due  and  owing  to  them,  and  release  the  said  debts  then  due 
and  owing  to  them,  and  release  the  said  debtor  therefrom."  It 
was,  no  doubt,  the  original  design,  that  all  the  creditors  should* 
concur  in  this  deed.  But  it  is  expressly  stated,  that  several 
creditors,  including  Braddock y  had  refused  to  execute  it.  The 
plea  averred,  that  the  debts  due  to  the  assignees  and  other  credi- 
tors, who  had  executed  the  deed,  exceeded,  in  amount,  the 
value  of  the  property  assigned.  And  the  defence  rests  on  this 
ground. 

The  counsel  for  the  plaintiff  insisted,  that  the  "assignment 
was  fraudulent  under  the  Stat.  13  £/tz.,  as  against  Braddock^ 
and  might,  therefore,  be  avoided  by  him. "  This  was  the  more 
strongly  pressed  "  from  the  fact  of  there  being  inserted,  in  the 
assignment  a  condition  to  be  imposed  on  all  who  should  entitle 
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themseives  to  benefit  under  it,  by  signing  it,  that  they  should 
release  the  debtor  from  the  rest  of  their  demands,  in  considera- 
tion of  such  dividend  as  they  should  receive.''  The  court  de- 
clared: '^  There  is  certainly  no  fraud  in  this  case,  aflfecling  the 
assignment  which  has  been  made  for  the  equal  benefit  of  all 
creditors;  Braddock  as  well  as  the  rest."  This  is  a  very  ^^  com- 
mon arrangement,  which  it  would  be  very  injurious  to  disturb." 
And  Richardsj  Baron,  after  explaining  the  case  of  Pickstock 
vs.  Lystetj  i  M.Sf  S.,  371,  added:  *•  Such  a  deed  certainly 
ought  not  to  be  avoidable  by  any  particular  creditor  not  at- 
tempted to  be  excluded  from  the  benefit  of  it;  and  no  such  at- 
tempt has  been  made  in  the  present  instance.^ ^  The  tender 
of  a  preference,  on  condition  that  the  creditor  will  release,  is 
not  an  attempt  to  exclude  him  from  the  benefit  of  the  assign* 
ment.  Here,  then,  we  have  a  case  in  which  the  facts,  afl 
pleaded ,  present  the  very  issue.  The  question  raised  on  the 
validity  of  those  conditionat  preferences,  is  earnestly  discussed, 
and  it  b  directly  met  and  decided.  But  the  court  did  more 
than  decide  the  question.  It  is  declared,  that  the  deed  in  this 
form  **is  a  very  common  arrangement."  And  the  counsel, 
himself,  aiigues  chiefly  from  the  special  circumstances,  as  if  con- 
scious that  the  general  question  had  been  settled  by  the  com- 
mon consent  of  the  profession  against  him.  Amongst  other 
arguments  urged,  it  was  insisted,  that  the  condition  operated 
^^to  compel  the  creditor  to  accede  to  a  composition  which  the 
bankrupt  laws  could  not  force  him  to  submit  to.  A  creditor 
nuiy  object  to  sign  a  bankrupt's  certificate,  whereby  he  keeps 
his  future  effects  liable."  This  argument  failed  of  efl^ect,  and 
would  be  wholly  misplaced  in  Maryland,  where  the  dischaige 
is  a  full  protection  to  all  future  acquisitions. 

The  question  was  again  presented  in  the  case  of  Otoen  vs. 
Body,  5  Ad.  6r  Ellis,  28,  (Z\  Eng.  C.  L.,  254,;  and  the  man- 
ner  in  which  the  question  is  discussed  and  determined,  confirms 
us  in  the  inferences  which  we  have  deduced  from  the  preceding 
case  of  the  King  vs.  Watson,  that  the  common  opinion  at 
Westminster  is  fixed  in  favor  of  the  validity  of  those  conditional 
preferences.  The  assignment  was  made  by  an  inn-keeper,  of 
62        v-8 
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all  his  effects,  iDcluding  his  interest  ia  the  house,  for  the  equal 
benefit  of  all  his  creditors  who  would  execute  the  deed,  and 
'^accept  and  take  the  dividend  or  dividends,  to  arise  and  be  pro- 
duced out  of  and  from  the  said  goods,  and  chattels,  and  effects, 
in  full  satisfaction  of  his  debt."  The  deed  likewise  authorized 
the  trustees  so  long  as  they  should  think  it  desirable  and  ad- 
vantageous to  do  so,  to  <^ continue  and  carry  on  the  business" 
of  the  grantor  in  the  deed  for  the  benefit  of  the  creditors.  The 
deed  was  executed  by  the  trustees  and  two  other  creditors,  but 
not  by  the  defendants,  who  were  also  creditoi^.  The  trustees 
entered  into  possession,  and  continued  the  business  through  the 
agency  of  the  grantor.  The  defendants  recovered  judgments 
against  the  grantor,  and  laid  their  executions  on  the  goods.  On 
their  part  it  was  insisted,  that  the  deed  was  not  valid  as  against 
the  creditors  who  had  not  executed  it,  <' being  only  a  transfer 
of  it  to  the  intent  that  the  parties  executing  it,  might  carry  on 
the  business  of  partners;"  and  in  the  ai^ument  in  reply,  their 
counsel  insisted,  that  it  was  not  ^'  a  bonajide  assignment  within 
the  authority  of  Pickstock  vs.  Lyster,  because  the  goods  were 
not  conveyed  for  the  direct  object  of  their  being  converted  into 
money,  and  applied  in  satisfaction  of  the  debts,  but  to  he  traded 
unth.^^  It  was  ^^an  assignment  on  speculation."  ''In  the 
case  of  a  regular  assignment,  the  creditor  coming  in,  entities 
himself  to  a  dividend,  and  runs  Ho  risk.  But  here,  such  a 
creditor  would  be  a  partner  with  the  trustees,  taking  the  profits 
of  the  hotel,  liable  for  the  debts  incurred  in  carrying  it  on,  and^ 
perhaps,  even  subject  to  the  bankrupt  laws. "  Lord  Denman, 
after  the  ai^ument,  stated  that  the  question  discussed  was  very 
doubtful,  and  the  court  would  take  time  to  consider  it.  At  a 
subsequent  day,  he  delivered  the  opinion  of  the  cotirt,  which 
was  adverse  to  the  validity  of  the  assignment.  ''The  deed 
imposed  such  terms  as  might  have  constituted  a  partnership 
among  the  persons  executing  it;  and  those  were  terms  to  which 
the  creditors  were  not  bound  to  submit."  It  is  hardly  posdUe 
that  the  counsel  and  the  court  could  have  overlooked  the  feet, 
that  the  assignment  preferred  creditors  who  should  execute  re- 
leasee to  the  debtor.    The  only  inference  which  occurs  to  us, 


Digitized  by 


Google 


OF  MARYLAND.  4ffV 


Kettiewell  «#.  Stewart.— 184D. 


k,  that  the  conditional  preference,  per  se^  would  have  been 
deemed  lawful. 

In  Tailock  vs.  Smiihy  6  Bing.,  339,  (^19  Eng.  C.  L.y  94J 
an  agreement  had  been  entered  into  between  the  debtor  and 
his  creditors  for  a  composition.  A  deed  was  prepared  and  pre- 
sented to  the  debtor;  but  he  refused  to  execute  it,  objecting  to 
the  sufficiency  of  the  release  therein.  The  plaintifis,  being 
"creditors,  thereupon  commenced  this  action  against  their  debtor, 
insisting  that  the  failure  of  the  debtor  to  execute  the  deed, 
avoided  the  agreement.  The  court  held ,  that  the  deed  tendered 
Was  not  in  proper  form,  and  the  defendant's  objection  was, 
therefore  reasonable;  that,  in  any  event,  the  action  was  prema- 
ture, as  the  defendant  could  not  be  put  in  default  until  the  deed 
had  been  executed  by  all  the  creditors,  ^nd,  in  this  form,  ten- 
dered to  him  for  execution;  and  (which  is  the  material  point,) 
that  the  agreement,  having  been  in  part  peiformed  by  the  debtor. 
Was  binding  on  all  his  creditors  who  had  entered  into  the  agree^ 
ment.  Upon  this  case,  we  would  respectfully  remark,  that  if 
the  conveyance  of  the  debtor's  estate  in  trust  for  creditors  who 
assent  to  certain  terms  prescribed  by  him,  would  be  fraudulent 
and  void,  as  against  the  policy  of  the  Stat,  13  Eliz.^  ch.  5,  or 
at  common  law;  an  agreement  foracomposition  on  such  terms, 
so  long  as  it  remains  executory,  ought  not  to  he  respected  or 
enforced,  even  -as  against  the  creditor  who  had,  under  the  in- 
fluence of  undue  coercion,  assented  thereto.  The  principle 
undoubtedly  is,  that  an  agreement  is  not  to  be  executed  which, 
when  executed,  will  be  set  aside  as  fraudulent  against  other 
persons.  Nor  is  there  any  equity  in  favor  of  the  debtor  arising 
out  of  the  fact,  that  he  has  surrendered  a  part  of  his  effects  in 
part  performance  of  such  agreement.  We  infer,  from  the 
court's  opinion,  that  the  object  contemplated  by  the  agreement, 
does  not  contravene  the  policy  of  the  law;  on  the  contrary,  that 
the  debtor  may  legally  exert  the  influence  which  his  control 
over  his  property  secures  to  him,  in  order  to  coerce  his  creditors 
into  reasonable  terms  of  composition. 

Without  troubling  the  court  with  references  to  other  cases  in 
which  the  judgment  of  the  court  necessarily  assumed  the  va* 
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lidity  of  those  conditioaal  preferences,  we  may  coDtent  ourselves 
with  the  broad  assertion^  that  ^<  there  is  do  case  to  be  found  in 
the  English  books  in  which  a  contrary  opinion  has  been  ex- 
pressed by  the  court,  or  (if  we  except  the  case  of  the  King  tst. 
Watson,  already  alluded  to,)  even  by  counsel  in  argument." 

Admitting,  then,  that  the  more  recent  American  cases  are  in 
a  state  of  distressing  conflict  with  each  other,  we  will  proceed 
to  show  that,  in  the  langus^e  of  the  present  chief  justice  of  the 
Supreme  Court,  in  W/Ute  vs.  Winn  and  Ross,  <<The  weight 
of  judicial  authority,  in  this  country,  is  in  favor  of  the  right  of 
the  debtor,  (in  the  absence  of  any  bankrupt  or  insolvent  law,) 
by  a  conveyance,  devoting  his  entire  estate  to  the  payment  of 
his  debts,  to  prefer  creditors  who  will  consent  to  release  him 
from  these  claims,  to  ojlher  creditors  who  will  not  accept  such 
terms." 

*'  Such  are  the  conclusions  of  the  late  C/utficeller  Kent  and 
Justice  Story,  whose  concurrent  opinions  on  those  subjects  (and 
may  we  not  add,  on  all  legal  subjects?)  deserve  the  highest  con- 
siderations/' 

In  2  Storp  Eq.,  sec.  1039,  it  is  stated,  as  a  general  conclu- 
sion from  the  cases,  that  priorities  and  preferences,  by  debtors^ 
in  favor  of  particular  creditors,  <<  are  not  deemed  fraudulent  or 
inequitable;  and  even  a  stipulation  on  the  part  of  the  debtor, 
in  such  an  assignment,  that  the  creditors  taking  under  it  shall 
release  and  discharge  him  from  all  their  future  claims  beyond 
the  property  assigned,  will^  it  seems^  be  valid  and  binding  on 
such  creditors." 

The  learned  author  sustains  his  text  by  referring,  amongst 
others,  to  the  case  of  HasHey  vs.  Whitney,  4  Mason,  207,  de- 
cided by  him  early  in  his  judicial  career.  The  influence  of 
this  case,  as  authority,  is  supposed  to  be  lessened  by  the  admis* 
sion  of  the  judge,  in  page  230,  ^Mhat  if  the  question  were  en- 
tirely new,  and  many  estates  had  not  passed  upon  the  faith  kA 
such  assignments,  the  strong  inclination  of  my  (his)  mind  would 
be  against  the  validity  of  them."  It  seems  to  have  been^over- 
looked,  that,  in  the  same  paragraph,  he  declares,  <<that  the 
weight  of  authority  is  in  favor  of  the  stipulation^"  and  that  be 
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yielded  to  that  authority  "  wUhoui  reludance.^^  As  r^#  navay 
the  iocliDation  of  bis  mind  would  have  been  in  one  direction. 
In  fulfilment  of  one  of  the  first  duties  of  ibe  judge,  he  was 
obliged  to  expound  and  apply  the  law  which  he  found  already 
establidied.  With  Lord  Alvardeyy  he  considered  that  what- 
ever the  private  opinions  of  the  judge  noay  be,  it  is  safer  to  con- 
form to  the  established  decisions."  And  in  the  language  of 
Lord  Harduncke^  that  ^Uo  gratify  private  opinion,  established 
qnnions  are  not  to  be  receded  from. "  He  thought  it  was  wiser 
'^  to  adhere  to  prior  determinations,  although  we  cannot  always 
understand  the  reasons  on  which  they  are  grounded,"  and 
could  not,  in  the  pursuit  of  a  refined  equity,  disturb  the  many 
titles  which  bad  been  acquired  upon  the  faith  of  an  established 
rule. 

But,  again,  it  is  to  be  remarked,  that  in  Haheyvs,  W/iiiney, 
the  deed  did  not  merely  prdfer  one  class  of  creditors  to  another. 
The  recusant  creditors  were  entirely  excluded  for  the  benefit 
of  the  debtor  himself.  The  entire  argument  of  the  learned 
judge  is  addressed  against  such  assignments.  We  shall  quote 
a  single  sentence  which  follows  his  review  of  the  New  York 
cases:  ^<  Tried  by  this  principle,  the  stipulation  in  the  present 
case  would  make  the  assignment  utterly  void^  for  the  surplus, 
after  payment  of  the  assenting  creditors,  is  to  go  to  the  debtor." 
We  agree  that  the  principle  of  ''such  assignments"  is  very 
questionable.  They  transcend  the  limits  within  which  the  right 
of  preference  is  to  be  confined.  They  would  reserve  a  part  of 
his  effects  to  the  debtor  himself,  and  would  carry  his  power  be- 
yond mere  preference. 

In  the  course  of  his  remarks,  the  learned  judge  assumed  that 
the  question  had  been  settled  in  Massachuaetts.  The  correct- 
ness of  his  deductions  has  been  doubted;  but  we  are  incUned 
to  believe  that  he  is  sustained  in  his  view  by  the  cases  of  An- 
drews vs.  LudloWy  5  Pick.  J  28,  and  Nostrand  vs.  Aiwood,  19 
Pick.,  281. 

In  2  Keni^s  Com.,  536,  the  chancellor  afiirms,  that  ^'tbe 
weight  of  general  authority,  both  English  and  American^  is, 
that  an  assignment  by  a  debtor  of  all  his  property,  for  the  pay 
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nient  of  his  debts,  and,  at  the  same  time,  giving  preference^ 
and  requiring  an  absolute  release  from  each  creditor  who  ac- 
cedes, IS  not  per  se  fraudulent  and  roid.  The  circumstances 
of  the  debtor  assigning  over  to  the  trustees  all  bis  property, 
without  any  reservation  to  himself,  and  giving  the  surplus,  if 
any,  to  those  creditors,  if  any,  who  do  not  come  in  and  agree 
to  release,  on  taking  their  preferred  share,  is  deemed  to  disarm 
the  transaction  of  all  illegality  and  unfairness/^ 

The  decisions  in  New  Yorky  anterior  to  the  case  of  Crrover 
vs.  WcJcemany  11  Wend, ,  187,  are  in  conformity  with  the  fore- 
going doctrines.  For  those  cases  in  which  the  assignment  was 
avoided,  ^^did  not  turn  upon  the  naked  point  of  a  release,  but 
upon  that  as  incorporated  into  a  peculiar  trust/'  4  Mamm, 
230.  As  in  Riggs  vs.  Murray y  2  Johns.  O.  C,  565,  where, 
amongst  other  exceptionable  clauses,  there  i^as  a  power  of  re- 
vocation reserved  to  the  grantors.  In  Searing  vs.  Brinkerfit^, 
5  Johns.  C.  C.y  329,  the  conveyance  was  of  a  part  only  of  the 
grantor's  property.  In  Hyslop  vs.  darky  14  Johns. y  458,  on 
the  refusal  of  any  one  creditor,  the  trust  was  avoided,  and  the 
grantors  were  authorised  to  declare  new  trusts.  And  in  AuS' 
tin  vs.  BeUy20Johtis.y  A42y  the  dividends  attributed  to  the 
creditors  who  would  not  release,  were  to  be  paid  over  to  the 
grantor.  It  must  be  admitted,  that  the  oase  of  Qrovervs. 
Wakemofiy  more  recently  adjudged,  establi^s  a  very  different 
rule  in  New  York.  That  case  has  been  truly  characterised  as 
<'  the  most  stem  decision  that  exists  either  in  England  or  in 
this  country,"  and  stands  in  most  striking  contrast  with  the 
decision  by  the  same  court  of  errors,  in  Mvrray  vs.  RiggSy 
15  Johns. y  571,  where  the  assignment  was  adjudged  to  be 
valid^  although  it  in  the  first  place  reserved  to  the  use  of  the 
grantors,  until  one  year  after  they  should  be  discharged  by  law 
from  their  debts,  $2,000  a  year;  gave  preferences,  empowered 
the  trustees  to  settle  with  the  creditors  on  certain  terms,  and 
provided  that  the  creditors  who  did  not  subscribe  to  the  condi- 
tions within  one  year,  or  should  knowingly  embarrass  the  ob- 
ject of  the  trust,  should  be  excluded.  Such  vacillation  detracts 
from  the  authority  of  any  judicial  tribunal,  and  would  lead  us 
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to  anticipate  within  the  next  cycle  another  modification  of  the 
doctrine.  For  the  present,  the  law  in  New  York,  would  ap- 
pear to  be  firmly  settled  against  the  validity  of  conditional 
assignments.  But  it  is  to  be  recollected,  that  the  policy  of  her 
laws,  regulating  the  relation  of  debtor  and  creditor,  is  very 
diflTerent  from  that  which  prevails  in  this  State;  and  that  the 
decision  in  Graver  vs,  Wakematiy  rests,  in  part  at  least,  on 
the  ground  that  the  law  of  New  York  does  not  recognise  the 
right  of  an  insolvent  debtor  to  an  absolute  dischai^e  from  his 
debts,  although  he  may  make  a  cession  of  ail  his  property  for 
the  equal  payment  of  all  his  debts.  See  Tracy^s  Qpinion, 
11  Wend.,  223. 

In  Pennsylvania  the  decisions  have  uniformly  supported 
the  validity  of  such  preferences.  In  Lippincott  vs.  Barker y  2 
Binnejfy  174,  the  question  is  elaborately  discussed  by  counsel, 
and  is  pointedly  met  by  the  court.  The  assignment  in  that 
case  excluded  the  creditors  who  did  not  release.  The  animad- 
versions of  Mr,  Justice  Breckenridge  are  directed  chiefly 
against  such  assignments,  and  in  his  opinion,  a  deed  merely 
preferring  the  creditors  who  release,  would  be  far  less  excep- 
tionable. Mr.  Chief  Justice  Tilghman  could  see  no  good 
reason,  why  the  creditors  who  had  assented  to  the  assignment 
in  the  case  before  him  should  not  have  the  benefit  of  it.  With- 
out fatiguing  the  court  by  references  to  the  intermediate  cases, 
we  may  refer  to  5  ftawlcy  221,  for  a  succinct  and  most  con- 
clusive vindication  of  the  right  of  the  debtor  to  create  condi- 
tional preferences.  At  first  glance,  says  Chief  Justice  Gibson, 
it  would  seem  difficult  to  reconcile  those  preferences  with  the 
requisitions  of  the  Stai.  13  Eliz.  But  the  inequality  is  pro- 
perly attributable  to  the  general  rule,  which  authorises  the 
debtor  in  failing  circumstances  to  create  any  prefetences  what- 
ever; and  it  would  be  more  consistent,  to  declare  that  the  in- 
solvent debtor  should  be  trusteee  for  the  equal  benefit  of  his 
creditors,  and  to  provide,  by  a  system  of  coercive  bankruptcy, 
for  an  ap[dication  of  his  estate  to  the  payment  of  all  his 
creditors. 

In  Pierpoint  vs.  Grahame,  4  Wash.  C.  C.  Rep.,  the  late 
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Juc^  Washington  bad  occaeioQ  to  express  his  opiDion  on  the 
subject.  He  was  clear  ^Mhatan  assignment  in  trupt  for  the 
benefit  of  such  creditors  as  should  release  their  debts,  is  founded 
on  a  good  and  valuable  consideration."  He  approved  of  the 
decision  in  the  case  of  lAppincoU  vs.  Barkery  already  referred 
to;  and  likewise  of  the  case  of  Butler  vs.  Rhodes,  1  Ep.y  236, 
where  a  creditor  was  held  bound  by  his  assent  to  a  simple 
agreement  for  a  composition.  In  his  opinion,  therefore,  the 
cases  in  which  a  composition  has  been  sustained,  are  authori- 
ties in  favor  of  the  right  of  the  debtor  to  exact  releases  from 
the  creditors  he  may  prefer. 

In  Brashear  vs.  Westj  7  Peters,  615,  the  assignment  ex- 
cluded all  creditors  who  should  not,  within  a  limited  term,  re- 
lease the  grantor.  The  court  was  ^'far  from  being  satisfied, 
that  upon  general  principles,  such  a  deed  ought  to  be  sus- 
tained." Nothing,  however,  is  intimated  in  regard  to  the 
validity  of  a  deed,  which,  providing  for  all  creditors,  should 
merely  prefer  those  who  released.  The  tendency  of  the  deed 
before  the  court  '<  is  to  delay  creditors.  If  there  be  a  surplus, 
this  surplus  is  placed  in  some  degree  out  of  the  reach  of  those 
who  do  not  release,  and  thereby  entitle  themselves  under  the 
deed."  It  did  not  tend  to  the  delay  of  creditors  thereby  pro- 
vided for.  It  would  not,  in  the  opinion  of  the  court,  as  un- 
derstood by  us,  have  tended  to  the  delay  of  any,  if  the  surplus 
had  been  reserved  for  the  creditors  who  would  not  release. 
The  court  remarks  on  the  circumstances,  that  the  release  is  to 
be  ^^  induced  by  the  necessity  arising  from  the  certainty  of 
being  postponed  to  all  those  creditors,  who  shall  not  accept  the 
terms  by  giving  the  release."  ^<  Humanity  and  policy,  how- 
ever, plead  strongly  in  favor  of  leaving  the  product  of  his  future 
labor  to  the  debtor."  "This  certainly  furnishes  a  very  im- 
posing argument  against  its  being  deemed  fraudulent."  And 
if  the  inclination  of  the  court  would  have  been  against  a  deed 
simply  giving  preferences  to  the  releasing  creditors,  we  are  at 
no  loss  to  conjecture  that  it  would  have  proceeded  on  the 
ground,  that  the  principle  of  leaving  his  future  labor  to  the 
debtor,  is  not  "established  by  law"  in  this  country.     Happily 
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for  the  unfortunate  in  Maryland^  that  principle  is  a  part  of  our 
system  regulating  the  relation  of  debtor  and  creditor. 

It  would  be  tedious  and  unprofitable  to  review  all  the  cases 
which  have  been  adjudged  in  this  country  on  this  subject. 
We  should  find  in  them  only  repetitions  of  the  views  expressed 
in  the  cases  to  which  we  have  already  referred.  It  will  be 
sufficient  then  to  say,  that  the  riglit  of  the  creditor  to  prefer 
conditionally  is  recognised  in  New  Hampshire^  5  New  Hamp,, 
IVSy  Haven  vs.  Richardson.  In  Virginia^  8  Leigh,  291, 
Skipwith  vs.  Cunningham.  In  South  Carolinay  1  Richard- 
son^s  Eq.  Reps.,  217,  Le  Prince  vs.  Guillemot.  2  HUVs 
Ch'^j/y  443,  Niolan  vs.  Douglas.  And  in  Maine,  5  Greenlf., 
215  y  Fox  vs.  Adams.  6  Greenlf.,  395,  Caned  Bank  vs.  Cox. 
2  Fuirf. ,  45,  Todd  vs.  Bucknam,  against  the  decision  in  Ware, 
241 ,  the  Brig  Watcliman.  In  Alabama,  2  Stewart,  56,  Rob- 
inson vs.  Rapelye.     12  AUz.,  101, 104.     17  Verm.,  311. 

In  Connecticut,  the  inclination  of  tlie  courts  seems  to  be 
against  tlie  right,  though  the  facts  present  cases  of  deeds  pro- 
viding for  the  creditors  releasing  only.  6  Conn.,  282,  IngJ'a- 
ham  vs.  Wheekr;  and  also  in  North  Carolina,  1  IredeU,  490, 
Hafner  vs.  Irwin.  In  Ohio,  the  validity  of  such  preferences 
is  denied.  5  Ohio,  293,  Atkinson  vs.  Jordan.  In  Missouri, 
which  seems  to  be  the  only  State,  besides  New  York  and  Ohio, 
where  the  right  of  the  debtor  to  prefer  has  been  expressly  nega- 
tived, the  authority  of  the  English  cases  i;5  denied  on  the 
ground,  that  the  bankrupt  laws  in  that  country  secure  to  the 
debtor  the  benefit  of  a  final  discharge,  whilst  no  such  immunity 
is  afibrdeU  by  the  laws  of  Missouri.  6  Mo.,  302,  Brown  vs. 
Knox. 

From  such  contradictory  authorities,  what  rule  is  to  be  ex- 
tracted for  the  governaient  of  the  people  of  Maryland.  We 
find  no  adjudication  in  our  highest  court  expressly  on  the  poiut, 
othei-  than  Albert  vs.  Wimi,  which  the  court  has  permitted  us. 
to  overlook.  But  we  do  find  that  cases  have  arisen  in  which 
the  very  poiut  was  directly  presented,  and  tlie  counsel  have 
failed  to  discuss  it.  We  know  that  from  the  earliest  times  to 
which  tradition  carries  us  back,  down  to  a  very  recent  period, 
63        v.8 
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the  profession  have,  with  commoD  consent,  affirmed  (he  validity 
of  those  assignments.  And  in  every  commercial  crisis^  as  in  the 
years  1799, 1800,  again  in  1818, 1819,  and  again  in  1834,  the 
common  formula  of  the  assignment  contained  a  stipulation  for 
releases.  The  present  chief  justice  of  the  Supreme  Court 
informs  us,  that  *^  it  was  generally  understood  whilst  he  was  at 
the  bar,  and  indeed  he  had  not,  in  his  experience  as  a  member 
of  the  bar,  heard  it  doubted,  that  deeds  like  the  present  were 
valid  in  this  Slate."  We  rely  then  on  the  common  consent  of 
the  profession,  and  the  general  acquiescence  of  the  community 
at  large,  and  upon  the  inconvenience  and  distress  which  will 
be  occasioned  by  opening  the  question  and  disturbing  the  very 
many  titles  which  have  been  acquired  upon  the  faith  of  such 
opinion  and  acquiescence,  as  most  persuasive  in  favor  of  the 
validity  of  such  assigniDents.  We  rely  further  on  the  general 
tone  of  the  English  cases,  and  on  the  preponderance  of  au- 
thority in  this  country,  which  is  yet  more  increased  by  exclud- 
ing from  the  balance  the  cases  in  New  York  and  Misswrij 
whose  policy  in  relation  to  debtor  and  creditor  differs  so  essen- 
tially from  our  own. 

The  last  argument  to  which  we  propose  to  address  ourselves, 
is  derived  from  the  circumstance,  that  in  several  States  where 
the  validity  of  conditional  assignments  has  been  sustained  by 
the  judicial  decisions,  the  legislature  has  interposed  and  estab- 
lished a  diiTerent  rule.  In  the  view  which  we  have  been  ac- 
customed to  take  of  this  subject,  those  acts  of  l^slative  inter- 
ference are  to  be  treated  as  amendatory  of  the  law — as  actis 
which  give  the  law  for  the  future,  and  which  confirm  the  adju- 
dications as  correct  expositions  of  law  for  the  past.  Those  acts 
certainly  indicate  a  change  of  policy  as  to  this  subject,  oa  the 
part  of  the  legislatures  by  which  they  have  been  enacted.  Be- 
fore they  can  serve  as  precedents  to  be  incorporated  into  our 
legislation,  we  should  be  convinced  that  the  policy  of  the  States 
by  which  they  have  been  enacted,  in  relation  to  debtor  and 
creditor,  is  identical  with  our  own.  If  they  are  entitled  to  any 
influence,  they  serve  to  show  that,  independently  of  any  statu- 
tory regulation,  the  weight  of  authority  is  too  strongly  in  fitvor 
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t)f  those  conditional  preferences  to  be  removed  by  any  other 
than  legislative  power. 

Upon  the  whole,  we  would  respectfully  conclude: 

1st.  That  the  current  of  English  decisions  is  unbroken  in 
favor  of  the  right  of  the  debtor  to  prefer  his  creditors  releasing 
him. 

2nd.  That  the  great  weight  of  authority  in  this  country^  is 
in  the  same  direction. 

3rd.  That  the  allowance  of  conditional  preferences  advances 
the  policy  of  our  whole  system  of  law  regulating  the  relation 
of  debtor  and  creditor;  and  affords  the  only  eflTectual  means  of 
accomplishing  the  objects  of  that  system. 

The  following  is  a  brief  note  of  the  opinion  delivered  by 
Chief  Justice  Taney ^  in  the  case  of  White,  Warner  Sr  Co., 
vs.  Winn  and  Ross,  in  the  United  States  Circuit  court,  upon 
the  very  deed  decided  in  the  case  of  Albert  and  wife  vs.  Winn 
Hind  Ross,  7  Gill,  446,  to  be  void: 

^^  The  material  part  of  this  case  may  be  thus  stated:  Jones,  on 
ihe  26(h  October,  1846,  conveyed  all  his  property  and  eflTects 
lo  Winn  and  Ross,  in  trust,  to  pay:  1st.  His  creditors  who 
should,  on  or  before  a  certain  day  thereafter,  deliver  to  the  trus- 
tees releases  of  their  claims  against  Jones.  2nd.  All  other 
creditors.  Jones  was,  at  this  time,  insolvent,  within  the  pro- 
visions of  the  act  of  1834,  ch.  293,  and  the  trustees  were  aware 
of  his  situation.  On  the  11th  January,  1847,  Jones  applied 
for  the  benefit  of  the  insolvent  laws,  and  Winn  and  Ross  were 
appointed  his  permanent  trustees,  and  have  duly  qualified  as 
such.  On  the  15th  January,  1847,  the  plaintiBs  recovered 
judgment,  in  the  circuit  court,  against  Jones,  on  which  they 
issued  their  attachment,  and  laid  the  same  in  the  hands  of  the 
defendants.  Jones,  after  the  making  of  the  conveyance  before 
stated,  and  before  his  application  for  the  benefit  of  the  insolvent 
Iaw8,acquired  no  property.  The  question,  therefore,  is,  whether 
the  plaintiffs  (who  are  citizens  of  the  State  of  Pennsylvania,) 
«re  entitled  to  the  condemnation  of  the  property  of  Jones,  which 
was  such  at  the  date  of  the  conveyance  before  mentioned? 
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"  The  chief  justice,  in  delirering  the  opinion  of  the  court,  firel 
addressed  himself  to  the  objection  made  lo  the  conveyance,  on 
the  ground  that  it  prefers  crediloTB  who  should  release  their 
claims  against  the  grantor  to  others  who  refuse  to  make  such 
Releases.  The  court,  he  said,  was  not  prepared  to  affirm,  that 
preferences  of  this  character  are  entirely  consistent  with  thd 
principle  of  the  Statute  of  13  Eliz.  But  they  are  sustained 
by  the  uniform  current  of  English  decisions.  And  although 
the  more  recent  American  cases  are  in  conflict  with  each  other^ 
k  may  be  safely  assumed,  that  the  weight  of  judicial  authority  ^ 
in  this  country,  is  in  favor  of  the  right  of  the  debtor,  (in  the 
absence  of  any  bankrupt  or  insolvent  law,)  by  a  conveyance 
devoting  his  entire  estate  to  the  payment  of  hitf  debts,  to  prefer 
creditors  who  will  consent  to  release  him  from  tlieir  claims,  to 
other  creditors  who  will  not  accept  such  terms.  9ucb,  he  re- 
marked, are  the  conclusions  of  the  late  Chancellor  Kent  and 
Justice  Stafi/j  whose  concurrent  testimony  on  the  subject  de- 
serves the  highest  consideration.  In  commenting  on  the  case 
of  Grover  vs.  Wakenutny  in  11  Wend.y  187,  which  is  the 
leading  authority  on  the  opposite  side  of  the  question,  he  re- 
peated, with  approbation,  the  remark  of  Ch.  Kenty  that  it  '*ap- 
pears  to  be  the  most  stern  decision  that  exists  either  in  England 
or  in  this  country,  on  the  subject."  He  agreed  with  Mr.  Jus- 
tice  Story y  in  Halsey  vs.  Whitney y  4  Masany  206,  that  the 
question  is  one  of  local  law— 4o  be  determined  by  local  deei* 
sions,  if  ihey  exist — and  influenced  by  local  practice  and  local 
opinions,  if  such  practice  and  opinions  are  so  uniform  as  to  fur- 
nish evidence  of  the  local  law.  He  did  not  consider  the  case 
of  McCaU  vs.  Hincklyy  under  the  circumstances^  as  a  control- 
ling authority.  But  it  was  generally  understood,  whilst  be  was 
at  the  bar,  and,  indeed,  he  had  not,  in  his  experience  as  a  n>em- 
ber  of  the  bar,  heard  it  doubted,  that  deeds  like  the  present 
were  valid  in  this  State. 

'^  In  view  of  that  general  aoderstanding  of  the  profession  ao 
prevalent  and  so  long  entertained,  and,  as  is  believed,  frequent- 
ly adopted  in  practice — in  the  absence  of  any  overruling  deci- 
sion by  the  courts  in  Maryland— and  in  deference  to  the  clear 
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weight  of  juilicial  authority  elsewhere,  this  court  eould  not  hesi- 
tate in  sustaining  the  deed  against  (he  objection. 

"But  the  court  was  also  of  opinion,  that  under  the  state  of 
facts  admitted,  the  conveyance  created  undue!  and  improper 
preferences  within  the  intent  and  meaning  of  the  act  of  1S34, 
ch.  203;  and  that  the  property  and  efieclB  thereby  conveyed, 
had  vested  in  the  defendants,  (garnishees,)  as  p>ermanent  trus- 
tees of  Jones.  And  it  is  next  to  be  considered,  whether  the 
property,  thus  passing  into  the  hands  of  the  permanent  trustees, 
is  liable  to  the  attachment  of  the  plaititiffs'^ 

'^  It  is  to  be  assumed,  that  the  plaintiffs,  as  citizens  of  Penn- 
^likiniay  are  not  bound  by  Jones^  application  for  the  benefit  of 
the  insolvent  laws.  They  may  deny  the  validity  of  the  pro- 
ceeding. But  can  they,  in  the  same  breathy  claim  a  right,  or 
ejcercise  a  privilege  which  that  proceeding,  only,  has  brought 
into  existence?  They  may  assert  their  remedy  against  property 
in  the  hands  of  the  permanetit  trlistees,  over  which  the  insol- 
vent had  a  control  at  the  time  of  his  application,  and  which,  . 
but  for  his  application,  might  have  been  subjected  to  their  exe- 
cution. But  it  is  not  the  application  of  Jones  which  is  relied 
on  to  protect  the  property  in  question  from  the  attachment  of 
the  plaintiffs.  That  p^operty  did  not  belong  to  Jones  at  the 
time  of  his  application.  It  had  been  conveyed  to  others  by  a 
deed  good  at  the  date  of  its  execution,  which  remained  good  to 
the  time  of  his  application,  and  which,  but  for  that  application, 
would  have  remained  good  to  the  present  hour. "'  And  it  is  to  T 
be  observed^  that  the  deed  is  not  made  absolutely  void.  As 
against  all  others,  than  the  pcrnianent  trustees,  it  is  yet  good; 
and  the  operation  of  the  law  in  their  favor,  is  to  transfer  the 
title  to  them  through  the  grantees,  for  the  benefit  of  creditors  - 
generally."  The  plaintiffs,  then,  are  reduced  to  this  dilemma: 
If  they  deny  the  validity  of  the  proceedings,  on  Jones^  appli- 
cation for  the  benefit  of  the  insolvent  laws,  the  deed  will  afford 
a  sufficient  protection  against  them.  If  they  insist  that  the 
deed  is  avoided  by  the  provisions  of  the  insolvent  law,  they 
must  claim  under  the  permanent  trustees  such  interest,  only,  as 
by  that  law  is  awarded  to  them. 
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<^  The  conclusion  is,  that  ihey  must  elect  to  be  non-suited,  or 
to  take  a  dividend  of  the  fund  in  hand  of  the  trustees." 

MAGRtDER,  J.,  delivered  the  opinion  of  this  court. 

We  are  required,  in  this  case,  to  assume,  that  the  deed  which 
furnishes  the  matter  of  controversy,  was  a  conveyance  of  all 
the  property  of  ihe  grantor,  for  the  purposes  therein  expressed, 
and  the  court  is  asked  to  say,  that  all  such  deeds  are  fraudulent, 
if  impeached  by  creditors  not  parties  to  them,  although  nothing 
like  actual  fraud  was  designed. 

The  deed  is  a  deed  of  trust,  for  the  benefit,  principally,  of 
such  creditors  as  shall  release  their  claims,  but  securing  the  sur- 
plus  to  such  as  do  not  release.  Can  creditors,  who  have  been 
invited,  but  refused  to  participate  in  the  trust  fund, on  the  con- 
dition thereto  annexed,  ask  that  the  deed  be  declared  void,  to 
ihe  prejudice  of  the  rights  of  other  creditors  who  have  released 
their  claims,  and  thereby  acquired  a  title,  each  one  to  his  pro- 
portion of  their  trust  fund? 

In  the  case  of  McCaU  and  others ^  vs.  Hinkley^  S^c. ,  4  GiUy 
128,  I  took  occasion  to  express  my  opinion  of  such  deeds  at 
some  length,  and  to  cite  some  authorities  which  induced  me  to 
think  that  deeds  like  this  are  valid.  I  have  no  disposition  again 
to  cite  them,  or  to  add  to  them  others.  It  seems  to  me,  ibat  it 
IS  scarcely  to  be  believed  that  in  the  courts  of  Englandy  either 
before  or  since  the  American  revolution,  it  would  have  been 
decided,  that  deeds  of  this  description  were  forbidden  by  any 
common  or  statute  law. 

I  might,  indeed,  dispose  of  this  question,  and  would  dispose 
of  it,  satisfactorily  to  myself,  in  these  few  words: — ^A  debtor, 
though  in  failing  circumstances,  has  a  right  given  to  him  by  the 
common  law,  and  which,  it  has  been  decided,  is,  in  this  parti- 
cular, our  law,  to  prefer  one,  or  a  class  of  creditors,  to  others, 
by  paying,  or  securing  the  payment  of,  the  debt  due  to  him,  or 
each  of  them;  and  the  creditor  has  a  right  to  receive,  in  full 
satisfaction  of  his  claim,  a  lesser  sum  than  is  due  to  him.  This 
common  law  right  of  the  debtor,  no  English  statute  before  our 
revolution^  nor  act  of  Assembly  of  Maryland,  (bankrupt  and 
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insolvent  l&ws  are  not  here  to  be  noticed^)  has  taken  from  such 
debtor  J  and  until  our  General  Assembly  thinks  proper  to  deprive 
such  debtor  of  this  power,  our  courts  cannot  deny  it,  because 
of  their  notions  of  sound  policy,  or  of  sound  morality,  or  be- 
cause judges  elsewhere  may  claim  a  right  so  to  act. 

I  do  not  now,  for  the  first  time,  express  my  fears  of  the  cry- 
ing evil  which,  if  it  be  not  checked,  must  result  from  the  prac- 
tice so  prevalent  in  our  courts,  of  relying  on  the  decisions  of 
courts  in  the  sister  States,  and  of  the  English  courts,  since  the 
revolution,  as  authorities y  whence  we  are  to  learn  the  law  of 
Maryland.  In  these  notions  and  dreads,  I  am  not  singular. 
A  distinguished  jurist,  (the  late  Mr,  Duponceau,)  writing  upon 
this  subject,  asks:  ^^Are  we  to  wait  for  every  spring  and  autumn 
ship  from  England,  for  cargoes  of  the  decisions  of  the  courts 
of  Wesimifister  HaU9  This  would  be  derogatory  to  our  na- 
tional independence,  and  some  States  have  already  shown  their 
sense  of  this  proceeding,  by  prohibiting  the  reading,  in  our 
courts,  of  the  modern  English  adjudications.  Or,  are  we  to 
refer  to  that  mass  of  decisions  which  daily  issue,  in  the  form 
of  reports,  from  the  presses  of  the  different  States?"  Of  these 
latter  he  says,  "  they  are  often  contradictory,  and  probably  will 
become  more  so." 

It  is  true,  it  is  sometimes  pretended  that  the  books  cited  are 
not  relied  on  as  authorities.  An  English  judge  first  cited 
Phillips  on  Evidence  for  what  the  law  was,  and  then  added: 
<^  Which  I  refer  to,  not  as  authority,  but  as  proof  of  the  under- 
standing of  Westminster  Hall  on  the  subject."  We  cannot 
say  this  when  citing  the  decisions  of  the  courts  of  our  sister 
States>  for  when  it  is  our  duty  to  learn  what  is  the  law  of  the 
State  in  which  a  decision  is  pronounced,  we  are  positively  for- 
bidden to  consult  for  it,  the  reported  decisions  of  the  courts  of 
such  States.  It  is  only  when  the  enquiry  is,  what  is  the  law 
of  Maryland?  that  such  extra  territorial  decisions  are  cited 
and  relied  on. 

With  respect  to  the  question  now  to  be  decided,  the  evils  of 
regarding  the  courts  of  other  States  as  oracles  of  this  branch  of 
Maryland  law,  are  greater  thau  in  the  decisions  of  very  many 
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questions.  In  some  of  the  States,  the  decisions,  we  are  told, 
(1st  Am.  Select  OaiseSy  p.  79  J  seem  to  be  grounded  upon  the 
difficulties  respecting  the  powers  of  the  courts  to  compel  the 
trustees  to  execute  the  trust,  arising  from  the  want  of  a  chan- 
cery jurisdiction.  It  cannot  be  proper,  then,  to  collect  all  the 
decisions  of  all  (he  courts  of  all  the  States,  (except  those  of 
Maryland,  as  is  often  the  case,)  upon  the  question  to  be  decided 
and  then  pick  and  ciioose  from  among  them  such  law  as  is 
most  approved  of  by  the  court.  It  was,  with  great  propriety, 
said,  by  the  chief  judge  of  a  sister  State,  that  '<  if  we  are  to  take 
up  the  decisions  of  all  the  States,  founded,  as  they  are,  upon 
local  customs,  colonial  necessities,  and  legislative  novelties,  and 
auempt  to  make  them  the  rule  of  adjudication,  we  shall  not 
only  disfigure  and  break  down  the  ancient  temple  of  jtistice  in 
which  we  so  much  glory,  but  pile  up,  in  its  place,  a  mass  of 
broken  fragments,  without  symmetry,  form  or  beauty.  Each 
of  the  States  adopted  some  portion;  no  two  of  them  the  same 
portion  of  the  law  of  the  mother  country." 

The  learned  judge  might  have  added,  that  much  of  the  law 
of  every  State,  though  never  to  be  found  in  the  statute  book, 
is  of  home  manufacture.  <^  Much  of  the  law  of  every  country 
depends  upon  established  usage.  Legislation  can  only  settle 
principles,  while  the  application  of  those  principles  must  either 
be  left,  in  all  cases,  to  the  discretion  of  the  magistrate,  or  must 
be  modified  or  governed  by  judicial  decisions." 

I  have  thus  spoken  of  the  evils  which  must  be  the  result  of 
using,  as  authorities  here,  the  decisions  of  the  courts  of  our 
sister  States;  not  because  a  majority  (indeed  it  would  seem  that 
very  few)  of  them  have  pronounced  such  deeds  to  t>e  void,  but 
because,  that  but  for  one  or  two  sucti  decisions  which  here 
would  be  regarded  as  judicial  legislation,  it  is  not  at  all  probable 
that  this  would  ever  have  been  considered  an  unsettled  question 
in  Maryland. 

The  question  before  us  is  often  regarded  (it  was  so  regarded 
by  Justice  Story,  4ih  Mason,  206,)  as  one  of  those  questions 
to  be  decided,  to  be  sure,  by  local  decisions,  if  they  exist;  but 
in  the  absence  of  any  such  decisions,  to  rest,  in  a  great  measure, 
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upon  local  opinions  and  local  practice,  if  therefrom  evidence 
can  be  furnished  of  such  local  law.  For  this  reason,  in  the 
decision  of  the  case  to  which  I  have  already  alluded,  1  spoke 
of  the  learned  judge  who  pronounced  that  decision,  and  the 
peculiar  respect  which  is  due  to  his  opinion,  in  the  decision  of 
such  a  question.  Since  that  decision.  Chief  Justice  Taney 
has  pronounced  deeds  of  this  description  to  be  valid.  We 
have,  then,  the  opinion  of  the  three  oldest  lawyers  in  our  State, 
(speaking  rather  as  witnesses  than  as  jurists,)  whose  Idealities ^ 
during  their  unusually  long  professional  lives,  enabled  them 
to  say  with  some  confidence,  that  <^  whilst  they  were  at  the  bar, 
it  was  generally  understood,  and  in  their  experience  as  mem- 
bers of  the  bar,  they  had  never  heard  ft  doubted ,  that  deeds 
like  the  present  were  valid  in  this  State." 

We  have  also  the  further  fact  made  known  to  us,  that  in 
the  various  periods  of  great  commercial  distress,  deeds  of  this 
description  were  very  common,  were  approved  of,  and  so  far 
as  we  can  learn,  were  never  contested  in  this  community. 
This  communis  opinio^  then,  has  been  made  '^  the  ground- 
work and  substratum  of  practice;"  and  the  case  before  us,  is 
one  of  the  cases  spc^en  of  by  a  learned  judge,  in  3  Maul,  if 
Sel.y  316,  as  evidence  of  what  the  law  is,  and  evidence,  too, 
which  onr  courts  must  regard,  or  they  will  deprive  our  citizens 
of  much  that  is  valuable  law.  Of  this,  there  is  very  much, 
not  to  be  found  in  our  volumes  of  reports,  and  not  there  simply 
because  it  was  never  fornierly  doubted,  but  for  which  we  must 
depend  upon  ^^ experience  and  tradiiionary  knowledge." 

Others,  however,  may  choose  to  think  and  reason  quite 
differently,  and  because  our  reports  furnish  us  with  no  express 
adjudicatidn,  may  conclude,  that  the  question  is  to  be  regarded 
as  res  nova,  and  being  so,  it  must,  they  would  tell  us,  be  set- 
ded  u^nprincipk.  Perhaps,  however,  it  would  be  difficult 
to  refer  to  any  legal  principle  which  would  authorise  a  court  to 
deny  the  validity  of  such  deeds,  unless  it  would  choose  to  make 
a  law,  which  will  take  from  tbe  citizen  the  common  law  right 
of  the  debtor,  to  settle  the  claim  of  one  creditor,  leaving  unsatis- 
fied that  of  others.  Even  the  learned  judge,  with  whose  opia- 
64        V.8 
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ion  we  are  furaished  io  Isi  Select  American  Cases j  73,  (and 
wLich  is  treated  as  ihe  leading  case  upon  this  subject  in  this 
country^)  while  he  evidently  is  not  partial  to  such  deeds,  and 
declares,  that  it  is  difficult  at  a  glance  to  reconcile  the  mind 
to  a  decision  in  support  of  thede  conditional  assignments  in  any 
case,  is  constrained  to  admit,  that  it  is  not  easy  to  point  out  a 
defect  in  the  argument  by  which  they  have  been  sustained, 
and  declared  the  deed  to  be  valid. 

An  attempt  was  formerly  made,  to  distinguish  between  pre- 
ferential (rusts  and  preferential  payments,  in  dealing  with  those 
deeds:  but  this  mode  of  assailing  them,  seems  now  to  be  aban- 
doned. 

It  is  said,  that  sirch  deeds  practise  upon  the  hopes  and  fears 
of  the  creditor,  and  put  the  property  beyond  his  reach,  except 
on  terms  prescribed  by  the  debtor.  For  such  reason,  deeds 
of  this  description  are  to  be  declared  void  in  Maryland^ 
*^  although,"  in  the  language  of  Chief  Justice  GriA*o«,  "the 
immense  amount  of  property  held  by  the  title,  would  make  it 
dangerous  to  pause  as  to  the  validity  of  them." 

If,  to  use  the  language  of  the  objection,  the  hopes  and  fears 
of  all  the  creditors  are  practised  upon  with  success;  if  all  of 
them  assent  to  the  terms  prescribed  by  the  debtor,  then  it  is 
universally  conceded,  that  the  deed  is  valid,-  that  neither  credi- 
tor nor  debtor  can  object  to  it.  And  yet,  if  only  one  creditor, 
(no  matter  how  trifling  in  amount  is  his  claim,)  refuses  thus  to 
be  practised  upon,  and  will  not  assent  to  the  terms  of  the  deed 
of  trust,  he  may  object,  and  by  objecting,  may  deprive  all  the 
other  creditors,  (though  to  a  vast  amount,)  of  the  fund  to 
which  they  have  consented  to  look,  and  insist  upon  being  per- 
mitted to  look,  for  their  just  and  undisputed  claims.  This  right 
of  objecting  is  confined  to  the  creditors,  who  are  not  parties  to 
the  deed;  and  if  admissible,  upon  what  ground  can  a  similar 
attempt  be  resisted,  to  vacate  a  mortgage  to  any  of  the  creditors, 
if  it  was  prescribed  by  the  debtor  as  the  condition  of  the  deed, 
that  a  considerable  credit  should  be  given,  after  the  debts  were, 
by  the  terms  of  the  original  conti-act,  due? 

The  debtor  might  have  conveyed  the  same  property  in  trust, 
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to  pay  every  creditor,  by  name,  every  debt  but  that  of  the  ob- 
jecting creditor;  and  to  such  a  deed  the  latter  could  make  no 
objection,  but  because  the  deed  enabled  him,  if  he  chose,  to 
make  himself  a  party,  he  acquires  by  his  refusal  to  be  a  party, 
a  right  to  deprive  all  others  of  the  benefit  of  it.  Surely  this 
cannot  be,  because  his  hopes  or  fears  were  practised  upon.  It 
is  certain,  that  he  is  not  the  person  to  complain  of  any  wrong 
done  to  the  other  creditors. 

It  is  an  objection  to  such  a  deed,  that  the  terms  tire  prescribed 
by  the  debtor;  yet  oftentimes  the  creditors,  themselves,  prescribe 
the  terms.     Then,  too,  would  the  deed  be  void? 

By  such  a  deed,  the  debtor,  instead  of  placing  his  property 
out  of  the  reach  of  his  creditors,  deprives  himself  of  all  control 
over  it;  puts  it  out  of  his  own  power  to  waste  it;  while  credi- 
tors, who,  perhaps,  have  not  as  yet  instituted  suits,  are  seeking 
to  obtain  judgments  against  him.  Even  the  creditors  who  have 
refused  their  assent  to  the  terms  of  the  deed,  have  an  interest  in 
the  trust  fund,  and  in  a  court  of  equity  can  compel  an  admin- 
istration of  it. 

We  sometimes,  indeed,  are  told,  that  men  in  failing  circum- 
stances, are  under  a  moral  obligation  to  distribute  their  property 
equally  among  their  creditors.  Now  granting  this  to  be  true, 
it  may  furnish  a  reason  for  changing  the  law,  which  it  must  be 
admitted  allows  them  to  pay  one  creditor,  and  to  leave  another 
unpaid:  but  the  courts  are  not  to  enforce  any  such  obligation. 

But  in  what  school  is  this  morality  taught?  It  must  be  the 
system  of  some  Shylock  I  It  cannot  receive  the  deliberate  sanc- 
tion of  those,  who  claim  a  right  to  believe,  that  there  is  some 
little  difference  between  a  heartless  creditor,  who,  in  making 
his  bargain,  profits  by  the  necessities  of  his  debtor,  and  gets 
every  advantage  which  those  necessities  enable  him  to  obtain, 
and  the  noble-hearted  benefactor,  who,  in  aiding  his  debtor 
in  his  difficulties,  seeks  no  gain,  and  could  obtain  no  reward, 
save  only  the  luxury  of  doing  good.  There  are,  it  is  true, 
objections  to  this  right  of  a  debtor,  when  in  failing  circumstances, 
to  prefer  one  creditor  and  postpone  another;  but  they  are  of  a 
very  different  character,  and  it  is  not  for  courts  to  say  what 
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weight  they  shall  have  with  (hose,  to  whom  alone  they  can  be 
addressed. 

Equality,  too,  it  is  sometimes  said,  is  equity.  Without  stop- 
ping to  enquire  whether  this,  which  is  called  a  maxim  of  equi- 
ty, i9  not  sometimes  misunderstood,  it  is  sufficient  here  to  say, 
that  if  it  be  a  maxim  of  equity,  it  is  not  a  maxim  of  law; — and 
we  are  now  in  a  court  of  law.  The  rule  of  law  which  has  the 
sanction  of  the  community,  is:  ^^  Vigilantibus  non  dormimli' 
husy  leges  subveniunt.^^  A  maxim  npt  very  favorable  to  those, 
who,  in  such  cases,  are  offered,  but  refuse  to  take,  the  dividend 
which  others  agree  to  accept.  When  such  a  case  occurs  in 
equity,  then  the  m^xim  of  equity,  applicable  to  it,  will  be: 
^^jEquilas  9equttur  legem.^^ 

If  our  courts  of  law  or  equity  be  authorised  to  set  aside  such 
arrangements  as  these,  then  let  the  law  from  which  such  au- 
thority is  derived,  be  produced.  An  arrangement  such  as  this, 
in  which  nothing  is  done  but  the  adjustment  of  bona  fide  claims, 
to  the  satisfaction  of  both  creditor  and  debtor,  cannot  be  malum 
in  SB,  Surely  it  cannot  be  questioned,  that  every  man  who 
has  a  legal  capacity  to  make  a  contract,  has  a  right  to  dispose 
of  his  own  property  in  satisfaction  of  debts  which  he  honesdy 
owes;  unless  the  arrangement  wbiph  is  made,  be  forbidden  by 
some  law  of  the  land: — ^not  a  law  of  any  court's  enactment. 
This  prohibition  is  not  to  be  found  in  the  common  law.  For 
the  power  which,  in  this  case,  the  court  is  required  to  exercise, 
it  seems  to  be  admitted,  that  there  is  no  legislation,  unless  it  be 
found  in  the  stcUiUe  \3fk  Elizabeth^  or  in  our  insolvent  laws. 

The  statute  of  Elizabeth y  unquestionably  does  not  take  from 
the  debtor  his  common  law  right,  to  prefer  a  particular  creditor, 
or  class  of  creditors,  to  others:  it  does  not  interfere  with  the 
legal  right  of  the  debtor  to  pay,  or  secure  the  payment,  of  the 
last  cent  which  he  owes  to  one  creditor,  before  he  makes  any 
payment  to  another.  It  does  not  annul  every  conveyance 
which  may  have  the  effect  to  hinder  and  delay  other  creditors, 
or  acts  done  with  that  intent.  Hence  the  decision  of  the  court 
in  the  case  of  Holbird  and  Andersony  5  D.  ^  E,,  235.  And 
also  in  3rd  Maul,  and  Set. ,  372.     See,  also,  Newland  on  Con- 


Digitized  by 


Google 


OF  MARYLAND.  609 


Kettlewell  v«.  Stewart.— 1849. 


tracts,  381,  (1st  Am.  Ed.)  2nd  Starkie  on  Evidence^  494, 
(7ih  Am.  Ed,y)  for  expositions  of  this  statute. 

For  acts  which  hinder  and  delay  creditors:  See  1^/  Sdect 

American  Cases,  80.     1  Smithes  Select  Cases,  11, 12.    Any 

Ji.fa.y  which  one  creditor  may  issue,  or  a  mortgage,  which  is 

given  by  a  debtor,  will  probably  have  (he  effect  (o  binder  and 

delay  other  creditors. 

I  shall  not  examine  the  various  supplements  to  our  insolvent 
law,  declaring  under  what  circumstances  a  preference  given  by 
an  insolvent  applicant,  to  particular  creditors,  shall  be  void. 
These  laws  do  not  interfere  with  the  common  law  right  of 
debtors,  in  general,  to  give  a  preference;  but  are  restricted  to 
those  insolvents,  who  besides  being  insolvents,  apply  for  the 
benefit  of  the  insolvent  law. 

The  various  supplements  to  the  act  of  1805,  furnish  an 
answer  entitled  to  considerable  weight,  in  favor  of  the  validity 
of  the  deeds,  such  as  we  are  speaking  of.  The  act  of  1834, 
chap.  203,  sec.  1st,  relates  to  persons,  who,  at  the  time  of  exe- 
cuting any  deed  whatever,  and  with  intent  to  prefer  any  credi- 
tor, shall  be  hopelessly  insolvent — ^^when  such  insolvent" 
shall  have  no  reasonable  expectation  of  being  exempted  from 
liability,  or  execution  for  his  debts,  without  applying  for  the 
benefit  of  the  insolvent  laws,  and  afterwards  becomes  an  appli- 
cant. In  cases  hke  this,  the  deeds  and  preferences  are  only 
declared  void:  "provided  the  creditors  shall  appear  not  to 
have  had  notice  of  the  condition  of  insolvency  of  said  debtor." 
All  these  supplements  are  legislative  expositions,  of  the  sup- 
posed defects  of  the  then  existing  law.  How  absurd  is  all  this 
legislation,  if  it  be  already  the  Ipw  of  this  land,  that  no  insol- 
vent debtor,  whether  applicant  or  not,  can  make  such  arrange- 
ment with  one  or  more  of  his  creditors?  Surely  the  act  of 
1834,  embraces  conditional,  as  well  as  absolute  assignments. 

An  objection  derived  from  our  insolvent  system,  is,  that  in 
those  conditional  assignments,  the  debtor  prescribes  terms  more 
fiivorable  to  himself  than  the  insolvent  law  offers  to  him,  upon 
surrendering  up  all  his  property. 

It  would  be  diflScult  to  prove,  that  the  debtor,  himself,  always 
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prescribes  to  (he  creditor,  the  terms  of  the  arrangement;  and  it 
will  scarcely  be  insisted  ^  that  the  creditor  ought  not  to  be  re- 
garded as  a  free  agent,  at  liberty  to  reject,  as  well  as  to  accept 
of  those  terms.  It  would  seem  to  be  the  regular  order  of  pro- 
ceeding, first,  to  execute  the  conditional  instruments,  and  after- 
wards, those  which  are  absolute.  The  terms  of  the  deed  may 
be,  and  no  doubt  often  are  insisted  upon,  by  the  creditors.  In 
such  cases  is  the  deed  valid,  and  yet  otherwise,  if  in  truth  the 
debtor,  and  not  the  creditor,  proposes  them? 

But  the  terms  are  more  favoraWe  to  the  debtor,  than  those 
which  our  insolvent  law  offers  to  him.  Be  it  so.  And  can 
this  furnish  any  reason  for  declaring  an  arrangement  to  which 
both  parties  consent,  to  be  void?  Was  it  ever  understood, 
that  our  insolvent  system  was  designed  to  prevent  debtors  from 
arranging  with  their  creditors,  except  upon  less  favorable  terms 
than  those  which  the  insolvent  laws  offered  to  the  former? 
The  insolvent  law  is  made  for  the  relief  of  persons  who  are  un- 
able to  pay  their  debts,  and  cannot  get  from  their  creditors  better 
terms  than  {^  offers  to  them.  If  this  notion  be  correct,  then 
the  condition  of  an  unfortunate  debtor  would  be  deplorable  in- 
deed, if  there  were  no  insolvent  laws.  Then  his  creditors 
could  not  be  merciful  to  him,  and  however  disposed,  could  not 
release  their  claims,  upon  the  surrender  of  his  property.  The 
insolvent  law  only  subjects  to  the  payment  of  his  debts,  pro- 
perty which  the  debtor  afterwards  acquires  by  gift,  devise,  &c. ; 
whereas,  if  no  insolvent  law  existed,  the  law  of  the  land  would 
make  properly  acquired  in  any  way  by  him,  so  long  as  he 
lives,  answerable  for  his  debts. 

Will  it  be  argued,  that  with^  or  without  any  insolvent  law, 
creditors  may  not,  if  they  please,  offer  to  their  debtors,  terms 
more  liberal  than  it  is  in  the  power  of  the  legislature  to  offer 
them?  Every  creditor  is  at  liberty  to  refuse  to  be  thus  merciful 
to  his  debtor; — ^but  if  he  chooses  to  be  so,  what  right  have  other 
creditors  to  object  to  it? 

In  the  very  conclusive  argument  which  has  been  submitted 
by  the  counsel  for  the  appellee,  we  are  furnished  with  late 
English  decisions,  which  shew,  that  these  arrangements  '^are 
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Very  common;"  and  ills  considered  by  the  courls,  ^Hhat  it 
would  be  very  injurious  lo  disturb  them;"  that  '^such  a  deed 
ought  not  to  be  avoidable,  by  any  particular  creditor  not  ex- 
cluded from  the  benefit  of  it;"  and  this  was  declared  by  thfe 
English  judges,  although  reminded,  that  the  condition  an- 
nexed to  the  assignment,  might  '^  compel  the  creditor  to  accede 
to  a  composition,  which  the  bankrupt  laws  could  not  force  him 
to  do."     See  The  King  vs,  Watson,  3rd  Price,  6. 

These  things  were  said  in  a  country  which  has  a  bankrupt 
system^  which  is  designed  io  force  an  insolvent  trader  to  sur- 
render up  his  property  for  the  benefit  of  his  creditors;  and  which, 
in  cases  of  bankruptcy,  admits  no  right  in  the  bankrupt,  und^r 
any  circumstances,  lo  prefer  one,  and  postpone  another  credi- 
tor. If  this  be  the  law  in  a  country,  which  values  highly  its 
bankrupt  system,  a  fortiori,  must  it  be  the  law  here,  where  men 
are  permitted,  but  never  compelled  by  the  law,  to  seek  the  relief 
which  our  insolvent  laws  oflfer  to  them. 

1  have  however  thought  it  best  to  rely,  upon  what  I  insist 
has  been  from  time  immemorial,  our  own  understanding  of  our 
own  law  upon  the  subject,  rather  than  upon  any  decision,  in 
regard  to  the  validity  of  such  conditional  assignments,  expressed 
elsewhere.  Entertaining,  myself,  no  doubt,  that  such  instru- 
ments have  always  been  considered  valid  in  Maryland;  believ- 
ing that  now  to  decide  otherwise,  would  destroy  the  title  to 
much  property  which  has  been  purchased,  and  the  title  to 
which,  depends  upon  the  validity  of  deeds  of  this  description^ 
I  cannot  feel  over-curious  to  kiv>w,  what  would  be  the  deci- 
sion of  this  question,  if  it  were  to  be  decided  elsewhere. 

In  the  course  of  the  last  half  of  a  century,  many  periods 
of  great  commercial  embarrassment  have  been  known  in  this 
State,  and  many  deeds  like  this  have  been  executed.  In  most 
arrangements  like  this,  there  will  be  some  creditors,  who  will 
be  dissatisfied  with  terms  of  which  others  approve;  and  if  there 
had  been  any  distinguished  lawyer  of  former  days,  who  doubted 
the  validity  of  such  assignments,  those  doubts,  and  those  dis- 
satisfactions, would  have  given  rise  to  litigation,  which  could 
only  have  been  determined  by  a  decision  of  the  court  of  last 
resort. 
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I  shall  dispose  of  the  subject  with  a  remark,  which  has  been 
met  with: — ^^^ Vastly  important  it  is,  to  the  well-being  of  this 
community,  that  in  the  decisions  of  our  courts,  this  ancient 
and  tradiiiondry  knowledge  of  (he  law,  should  not  be  lost  sight 
of;  and  that  our  judges  be  not  at  liberty  to  select  at  random, 
from  Ameritan  and  recent  English  reports,  the  doctrines  that 
may  suit  their  momentary  fancy." 

I  am  for  an  affinnance  of  the  judgment. 

Chambers  and  Spence,  J.,  concurred. 
Martin  and  Frick,  J.,  dissented. 
Dorse Y,  C  J.,  did  not  sit  in  this  cause. 

JUDGMENT   AFFIRMED. 
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ACTS  OF  ASSEMBLY. 

1715,  chap.  44,  sec.  23.  Negroes  declared  slaves  for  life,  319. 
1752,  chap.  1,  sec.  3.  Manumission  of  slaves  prohibited,  316. 
1782,  chap.  23.     Abolishing  estates  tail,  24. 

1785,  chap.  46,  sec.  7.     Relating  to  set  ofis,  97. 

1786,  chap.  45,  sec.  7.  Relating  to  illegitimate  children,  130. 
1793,  chap.  57.  Establishing  court  of  oyer  and  terminer,  309. 
1795,  chap.  56.     Relating  to  attachments,  194. 

1796)  chap.  67,  sec.  13.    Testamentary  manumission,  321. 

1797,  chap.  87,  sec.  9.     Challenging  of  jurors,  90. 

1798,  chap.  101,  sub  chap.  3.    Letters  testamentary  must  be  under  seal 

of  orphans  court,  190. 
**       **        **    sub  chap.  10,  sec.  2.     Executors  may  incur  expenses 

to  collect  and  secure  estate,  287. 
*'       **        **    sub  chap.  11,  sec.  6.     Advancements,  54. 
♦*       •*       **     sub  chap.  14.     Form  of  letters  de  bonis  non,  190. 

1799,  chap.  79,  sec.  10.     Sherifis  to  return  property  in  cases  of  injunc- 

tion prohibiting  their  selling,  45. 
1802,  chap.  111.     Authorising  incorporation  of  churches,  116. 

1804,  chap.  55.     Relating  to  removal  of  cases,  302. 

1805,  chap.  16.     Affirming  act  of  1804,  chap.  55,  302. 

**       "      65,  sec.  49.     Relating  to  removal  of  cases,  308. 

1809,  chap.  138,  sec.  20.         do.  do.  do.        308. 

**       **      153.     Amendment  of  judicial  proceedings,  140. 

1815,  chap.  136.     Corporation  of  Cumberland  authorised  to  grade  and 

improve  streets,  152. 

1816,  chap.  171,  sees.  2  and  3.     Extension  of   Water  street,  in  Balti- 

more, 261. 
•*       **      193.    Creating  Baltimore  city  court,  308. 

1820,  chap.  191,  sec.  7.     Relating  to  illegitimate  children,  130. 

1821,  chap.  161.     Providing  for  costs  in  cases  of  removals  from  Balti- 

more city  court,  312. 
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ACTS  OF  ASSEMBLY—Conlinu^d. 

1822,  chap.  162.    Abolishing  estates  in  joint  tenancy,  424. 

1823,  chap.  67.    Providing  for  costs  in  cases  of  removals  from  BaUi- 

more  city  court,  313. 

1825,  chap.  117.    Ck)urt  of  Appeals  confined  to  points  decided  in  court 
below,  190. 
<*       **      156.    Relating  to  illegitimate  children,  129. 

1831,  chap.  315,  sees.  4  and  5.    Authorising  investment  of  trust  funds 
by  administrators  and  guardians,  421. 

1834,  chap.  79,  sec.  3.    Transfers  of  land,  &c.,  not  to  avail  against  at- 
tachments, unless  recorded,  237. 

1837,  chap.  218.    Incorporating  Maryland  and  Kevo  York  Coal  and  Iron 

Co,,  174.. 
**       **     358.    Providing  for  the  opening  of  streets  through  estate 
of  David  Moorty  in  BaUimort  city,  434. 

1838,  chap.  226.    Relating  to  streets  in  city  of  BaUimort,  434. 
**       **     245.    Relating  to  removal  of  cases,  308. 

1840,  chap.  211.    Prescribing  terms  on  which  removals  shall  be  made^ 

313. 
1845,  chap.  120.    Disposing  of  estates  of  persons  in  Baltimiore,  dying 

without  legal  representatives,  129. 
*<       '*     244.    Making  valid  sheriff's  sale  of  certain  lands  in  AUe- 

gany  county,  333. 
"       **     358.    Authorising  appeal  in  certain  case  from  Washingion 

county  court,  148. 
1847,  chap.  107.     Repealing  3rd  sec.  of  act  of  1834,  chap.  79,  236. 
See  Construction  of  Acts  and  Statutes. 

ADMINISTRATOR^ADMINISTRATION. 

1.  In  analogy  to  the  practice  of  allowing  executors  the  counsel  fees  ex- 

pended in  the  successful  defence  of  a  will,  an  administrator  will  be 
allowed  like  fees  out  of  the  estate,  where  his  right  to  a  contro- 
verted administration  is  successfully  established.  Ex-parity  Young 
Mm*r  qf  Young,  285. 

2.  Under  our  testamentary  system,  the  right  to  administer  cannot  be 

delegated.  The  policy  of  the  law,  in  selecting  persons  nearest  in 
interest,  in  preference  to  others  more  remote,  was  to  bind  up  the 
interest  of  the  administrator  with  that  of  persons  entitled  to  the 
estate.    Ih. 

ADVANCEMENT. 

1.  By  the  act  of  1798,  ch.  101,  sub,  ch.  11,  isc.  6,  money  giTen  to  a 

child  without  a  view  to  a  portion  or  settlement,  shall  not  be  deemed 
advancement.    Stewart  v$>  Pattison^t  Expert,  46^ 

2.  If  money  is  delivered  by  a  parent  to  a  child,  it  will  be  presumed  to  be 

an  advancement  or  gift    lb, 

3.  A  child  who  has  received  any  advancement  from  his  father,  in  his  life- 

time,  is  bound  to  bring  such  advance  into  hotch-pot  only  in  csm  of 
actual  or  total  intestacy.    lb. 
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ADVANCEMENT.— Con<ifitce(f. 

4.  A  fother,  in  behalf  of  his  son,  then  a  minor,  made  a  conditional  bar. 

gain  with  defendant  for  the  purchase  of  certain  lands,  subject  to 
the  assent  of  his  son,  when  he  attained  age,  and  under  this  contract 
advanced  to  defendant  large  sums  of  money  for  the  use  of  his  son, 
and  which,  at  the  time  the  several  adyances  were  made,  he  intended 
to  give  his  son.  On  attaining  age,  the  son  refused  his  assent  to 
this  contract.  Hbld  :  That  in  contemplation  of  law,  the  money 
so  advanced  belonged  to  the  son,  and  that  he  could  recover  it  back 
from  the  defendant  in  an  action  for  money  had  and  received.  John- 
9on  V9,  Evtmt,  155. 

5.  If  this  purchase  was  intended  as  an  advancement  in  land  to  the  son, 

subject  to  the  provision  that,  on  attaining  age,  he  might  affirm  the 
purchase,  or  annul  it,  and  treat  the  advances  so  made  as  a  debt,  then, 
as  the  money  was  only  to  be  the  debt  of  the  son,  by  an  election, 
which  could  not  be  made  under  a  void  contract,  it  was,  in  legal  con. 
templation,  the  money  of  the  father,  and  the  son  could  not  recover 
it.    Ih. 

ADVERSARY  POSSESSION, 
See  LiMiTATioNfl,  2,  3,  5. 

ADVERTISEMEt^T. 
See  Saum,  5. 

AGREEMENT. 

See  CONTBACT. 

ANSWER. 

See  EvtDincB,  8S. 
APPEAL. 

1.  An  appeal  is  given  by  our  statute  law  in  any  civil  case  in  which  a 
writ  of  error  will  lie.  Swrnnn^  tt  aL,  ©•.  Mayor  and  Common  Coun- 
cU  of  Cumberland,  150. 

3.  As  a  general  rule,  an  appeal  will  lie  in  any  civil  case  where  the  court 
below  proceeds  under  its  usual  and  general  jurisdiction.    lb, 

3,  Where  a  special  jurisdiction  is  given  to  the  county  court,  to  be  exer- 

cised in  a  peculiar  modo,  and  not  to  be  proceeded  in  according  to 
the  course  of  the  common  law,  or  where  an  appeal  is  given  to  it  from 
some  inferior  tribunal,  an  appeal  does  not  lie.    lb. 

4.  In  this  case,  the  county  court  brought  the  proceedings  of  the  mayor 

and  common  councilmen  before  it,  by  a  writ  of  certiorari^    Held  : 
that  in  so  doing,  it  acted  in  virtue  of  its  ordinary  jurisdiction,  and 
an  appeal  lies  firom  its  judgment  upon  the  writ    lb. 
See  Paaotick  in  Court  of  Appsals. 

APPLICATION  OF  PURCHASE  MONEY. 
See  Court  op  Chancery,  1  to  10. 
Contribution,  1,  3. 
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ARRAIGNMENT. 

1.  The  object  to  be  effected  by  a  removal  is  to  secure  a  fair  and  impar- 

tial trial,  and  if  the  accused  has  been  arraigned  in  the  court  where 
the  cause  originated,  he  need  not  be  again  arraigned  in  the  court  to 
which  it  is  removed,  the  arraignment  constituting  no  part  of  the 
trial.     Price  vs.  The  StaU,  295. 

2.  The  issue  made  by  the  accused  putting  himself  upon  the  country  for 

trial,  does  not  contemplate  any  particular  twelve  individuals  as  the 
jury,  as  is  manifest  from  the  fact  that  the  arraignment  always 
takes  place  before  the  jury  is  sworn,  and  often  at  a  previous  term. 
lb. 

3.  The  appeal  to  the  accused  ** how  will  you  be  tried?'*  and  his  an- 

swer, **by  my  country,**  is  a  form  handed  down  from  the  period 
when  the  party  had  the  privilege  of  selecting  a  trial  by  jury,  or  by 
battle,  and  to  put  himself  upon  the  country,  was  the  formal  mode 
of  selecting  a  trial  by  jury.     lb. 

ASSIGNMENT. 

1.  The  3rd  section  of  the  apt  of  1834,  ch.  79,  providing  that  no  transfer 

or  assignment  of  any  **  lands,  ten.ements,  hereditaments,  goods,  or 
chattels,  or  credits,"  shall  avail  against  an  attachment,  unless  re- 
corded befpre  the  issning  thereof,  comprehenda  chases  in  action. 
Neptune  Inf.  Co,,  vs.  Montell,  928. 

2.  The  act  of  1847,  ch.  107,  repealing  the  said  section  of  the  act  of 

1834,  cannot  have  the  effect  to  give  validity  to  unrecorded  assign- 
ments made  before  the  passage  o£  such  repealing  act.    lb. 

3.  The  words  "subject  to  the  originally  reserved  ground-rent,"  used 

in  an  assignment  of  a  lease,  are  words  of  description,  and  not  of 
contract:  if  they  were  omitted,  the  assignee  would  still  be  bound 
to  pay  the  rent  reserved  in  the  original  lease.     Wahl  vs.  BarroU 
and  Spence,  288. 
See  Banks,  ^f 

ASSUMPSIT. 

1.  A  father,  in  behalf  of  his  son,  then  a  minor,  made  a  conditional  bar- 

gain with  defendant  for  the  purchase  of  certain  lands,  subject  to  the 
assent  of  the  son,  when  he  attained  age,  and,  under  this  contract, 
advanced  to  defendant  large  sums  of  money  for  the  use  of  his  son, 
and  which,  at  the  time  the  several  advances  were  made,  he  in- 
tended to  give  his  son.  On  attaining  age,  the  son  refused  his  assent 
to  this  contract.  Held:  That  in  contemplation  of  law,  the  money 
so  advanced  belonged  to  the  son,  and  that  he  could  recover  it  back 
from  the  defendant  in  an  action  for  money  had  and  received. 
Johnson  vs.  Evans,  155. 

2.  It  is  not  necessary,  in  order  to  sustain  the  count  for  money  had  and 

received,  to  show  that  money,  in  fact,  has  been  loaned.  In  this 
case,  the  loan  to  the  defendant  of  a  bond  executed  by  third  parties  in 
favor  of  the  plaintiff,  was  held  sufficient  to  support  this  coont, 
JShanks  vs.  Dent,  120. 
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3.  A  negro  slave  was  manumitted,  by  deed,  on  the  1st  of  January, 
1840,  but  was  held  in  servitude,  by  his  master,  until  the  12th  of 
May,  1846.  Held:  that  he  could  not  maintain  an  action  against 
his  master,  to  recover  the  value  of  his  services  for  the  time  he  was 
so  held  to  service.     J^egro  Franklin  vs.  Waters ^  322. 

ATTACHMENT. 

1.  The  term  *•  Indebted,"  in  the  act  of  1795,  oh.  56,  re£;ulating  the  suing 

out  of  attachments,  is  not  to  be  construed  in  a  technical  or  strict 
legal  sense.     WiUon  vs.  WiUon,  Garnishee,  j-c,  192. 

2.  An  attachment  may  issue  on  any  demand  arising  ex  eontraeiu,  where 

the  contract  ascertains  the  amount  of  indebtedness,  or  fixes  a  stan. 
dard  so  certain  as  to  enable  the  plaintifiT,  by  affidavit,  to  aver  it,  or 
the  jury,  by  their  Terdict,  to  ascertain  and  find  it.    lb, 

3.  By  the  contract  in  this  case,  the  defendants  were  to  guarantee  the  in. 

spection  of  flour  they  were  to  deliver,  and  if  it  should  not  pass  su. 
porfine,  were  to  make  such  deduction  **  as  is  customary  between 
the  dififerent  qualities  of  flour  in  the  place  whore  the  flour  may  be 
inspected.*'  One  thousand  eight  hundred  barrels  were  delivered, 
and  did  not  pass  superfine.  Hbld  :  That  this  difierence  could  be  as 
easily  ascertained  as  the  value  of  goods  sold,  where  no  price  is  fixed, 
and  this  contract  may  be  the  foundation  of  proceedings  by  at- 
tachment,   lb, 

4.  The  3rd  section  of  the  act  of  1834,  ch.  79,  providing  that  no  transfer 

or  assigpnment  of  any  **  lands,  tenements,  hereditaments,  goods,  or 
chattels,  or  credits,''  shall  avail  against  an  attachment,  unless  re- 
corded before  the  issuing  thereof,  comprehends  chases  in  action, 
J^eptune  Ins.  Co,,  vs.  Montell,  228. 

BALTIMORE  CITY  COURT. 
See  Removal  op  Cases,  10,  14. 

BANKS. 

1.  The  stockholders  of  a  bank,  whose  charter  was  about  to  expire,  met 
and  resolved  to  assign  its  assets  to  trustees,  for  the  purpose  of  private 
banking,  and  instructed  the  president  and  directors  to  prepare  and 
execute  deeds  to  effect  this  object,  and  the  cashier  to  endorse  and 
transfer  all  the  notes,  dec,  of  the  bank  to  such  trustees.  The 
president  and  directors  accordingly  conveyed  the  assets  to  the 
oashier,  in  trust,  to  convey  them  to  themselves,  as  trustees,  to  be 
hold  for  the  uses  expressed  in  the  resolutions  of  the  stockholders, 
which  was  done.  On  the  same  day,  being  that  preceding  the  expi- 
ration  of  the  charter,  the  directors  of  the  bank  met,  and,  among 
other  things,  directed  J  P  F,  as  president  of  the  bank,  to  endorse 
all  notes,  &c.,  payable  to  the  bank,  which  was  done  in  the  presence 
and  with  the  assent  of  the  cashier.  They  then  adjourned  sine  die, 
and  the  corporation  was  dissolved.  Held  :  That,  by  these  proceed, 
ings,  the  directions  of  the  stockholders  were,  in  substance,  com* 
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plied  with,  and  the  assett  properly  transferred  to  the  trottaos,  who 
were,  therefore,  entitled  to  lue  upon  the  notes  due  the  bank,  and 
tlias  endorsed  by  the  president,  and  transferred  to  them.  Merrick 
vs.  Bank  of  Metropolis^  &9, 

2.  A  declaration  set  forth  a  note  as  payable  to  **The  Bank  of  the  Jtfie- 

tropolis,"  Held:  that  this  being  enough  to  show  thst  there  is 
such  a  body  politic,  snd  to  distinguish  it  from  others,  the  corpora* 
tion  is  well  named.    lb, 

3.  The  president  and  directors  having,  by  the  charter,  full  power  to  con- 

duct the  affairs  of  the  bank,  had  the  right  to  authorise  the  president 
to  indorse  its  notes,    lb, 

4.  That  the  assent  of  a  majority  of  the  stockholders  is  the  assent  of  all, 

is  an  implied  stipulation  in  every  compact  of  this  sort.    Jb. 

5.  The  president  and  directors  of  a  bank  have  the  right  to  assign  for 

the  payment  of  debts,  without  the  assent  of  any  single  stockholder. 
lb. 
BANK  STOCK. 

See  TavsT,  Trustkb,  4, 13. 

BASTARDS. 

See  iLLiarriMATi  Children. 
BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  The  fact  that  two  make  a  note,  is  a  sufficient  consideration  for  the 
promise  of  one  to  pay.    Merrick  v$.  Bank  of  Metropolis,  59. 

3,  Unless  tnula  fides  be  proved  or  alleged,  the  court  will  not  inquire 
into  the  consideration  of  an  endorsement.    lb, 

3.  The  authority  to  endorse,  eonveys  per  se,  the  authority  to  deliver; 

the  allegation  of  indorsement  includes  delivery,  and  when  the  for. 
mer  is  proved,  it  is  unnecessary  to  prove  or  aver  the  latter.    lb. 

4.  If  the  declaration  alleges  that  two  jointly  made  a  note,  and  jointly 

promised  to  pay,  after  verdict  against  one  sued  separately,  it  will  be 
presumed  that  they  jointly  and  severally  promised.  Both  may  have 
promised  separately  in  the  note,  and  the  one  separately  afterwards. 
lb. 

5.  The  endorsee  of  a  note  may  give  it  in  evidonco  under  the  money 

counts,    lb. 

CASES  EXPLAINED  AND  APPROVED. 

1.  The  ease  of  Jordan  vs.  Trumko,  6  (7.  j*  J.,  103,  asserts  the  rule  in 

regard  to  pleading  usury,  in  all  its  breadth,  but  evidently  applicable 
only  where  relief  is  sought  against  pajrment  and  compliance  with 
an  usurious  contract.     Thomas  vs.  Doubt  1. 

2.  The  circumstances  of  this  case  are  clearly  distinguishable  from 

those  of  Dugan,  et  a/.,  vs.  GUting$t  el  a/.,  3  GUI,  138.  Waters  vs. 
Howard,  etal.,fm. 

3.  The  case  of  The  State  vs.  Dorsey,  ExeW  qf  WortkingUm,  6  GiU,  388, 

explained  and  approved.     Spencer  vs.  Mgro  Denms,  314. 
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CASES  EXPLAINED  AND  AFTROVED. ^Continued. 

4.  The  case  of  Q^een  vs.  ^shton,  3  H.  fy  McH.y  439,  explained  and  ap- 
proyed.    J^egro  FrafMm  vs.  Waters,  322. 

CERTlORARf. 

1.  The  process  of  certiorari,  is  tlio  appropriate  mode  by  which  superior 
courts  examine  into  the  authority  of  an  inferior  tribunal,  and  as- 
certain whether  it  has  transcended  the  special  powers  to  which  it  is 
limited  by  law.  Swann,  et  al,,  m.  Mayor  and  C  C.  of  Cumber- 
land, 150. 

SeelAnEAL,  4. 

CHALLENGING  OF  JURORS; 

See  Peactice,  22, 
CHOSES  IN  ACTION. 

Set  ASSIONMENT,  1. 

CHURCHES. 

I.  The  act  of  1803,  ch.  Ill,  authorising  the  incorporation  of  churches, 
is  not  1o  be  restricted  to  indiridaal  churches  or  societies  singly ;  but 
two  different  denominations  may  unite  and  form  one  society  or  con. 
gregation  within  the  meaning  of  the  act,  Neale  ve.  The  Ve$try  of 
Si,  PauVe  Church,  16. 
COLLATERAL  SECURITY. 

1.  Where  a  draft  was  taken  and  held  by  the  plaintiffs,  as  collateral  secu- 
rity for  their  claim  on  which  they  brought  suit,  they  are  under  no 
obligation  to  surrender  or  cancel  it.  They  have  the  unquestionable 
right  to  retain  it  until  their  debt  is  discharged.  Dawson  and  Nor- 
wood, V9,  Lambert  and  McKenzie,  216. 

COLLOQUIUM, 

See  Slander,  13. 

COMMON  RECOVERY ..fl 
See  Estates  Tail,  1,  3,  4,  5. 

COMPARISON  OF  HANDS. 
See  EviDBNCB,  13. 

CONDITION  SUBSEQUENT. 
See  Will  and  Testament,  10. 

CONSIDERATION. 

See  Bills  or  Exchange,  &o.,  2. 
Vaoatino  Deeds,  2,  ^ 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1845,  ch.  358,  requiring  Washington  county  court  to  grant 
an  appeal  in  this  case,  and  to  set  out  and  embody  in  the  record,  cer- 
tain exceptions  and  points  of  law  decided  in  a  previous  cause  in  said 
court  resembling  this,  is  unconstitutional  and  void,  as  the  exercise 
of  judicial  powers  by  the  Legislature.  Miller  ve.  State,  uee  of 
Fiery,  145. 
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1.  The  act  of  1782,  ch.  23,  abolished  the  ancient  mode  of  docking  tfstatetf 

tail  by  common  recovery.    Maslin  o*.  Thomast  18. 

2.  The  concluding  words  of  this  act,  that  all  persons  shall  be  debarred 

who  might  or  could  be  debarred  **by  any  mode  of  common  recove- 
ry,*' cannot  have  the  effect  to  introduce  a  new  or  more  convenient 
common  reeoveryi  with  all  the  incidents  to  the  ancient  nvode,  but 
were  used  ex  akundanti  eautela,  as  without  them,  it  might  have  been 
contended,  that  a  deed  of  bargain  and  sale,  or  other  conveyance  of 
an  estate  tail,  would  only  perform  the  office  of  a  fine,  or  a  common 
recovery  with  a  single  voucher.     lb, 

3.  The  10th  section  of  the  act  of  1799,  ch.  79,  requiring  sherifis,  and 

other  officers,  in  cases  of  injunctions  issued  to  prevent  their  selling 
persona]  property  taken  in  execution,  to  return  the  same  to  the  party 
from  whom  it  was  taken,  does  not  require  nor  warrant  such  officer 
to  return  money  received  from  the  sale  of  such  property  so  taken, 
to  the  person  on  whose  property  the  levy  was  made,  where  such  sale 
has  been  ponsummated  anterior  to  the  issuing  of  the  injunction. 
Dail  vs.  Traverse,  41. 

4.  By  the  act  of  1798,  ch.  101,  sub  ch.  11,  sec.  6,  money  given  to  a 

child  without  a  view  to  a  portion  or  settlement,  shall  not  be  deemed 
advancement.     Stewart  V3.  Pattison's  JSxc'rs,  46. 

5.  The  provisions  of  the  act  of  Congress,  of  1817,  against  private  bank. 

ing  in  the  District  of  Columbia,  expired  in  1836,  together  with  the 
charters  of  the  banks  thereby  incorporated.  Merrick  vs.  Bank  of 
Metropolis,  59. 

6.  Upon  the  true  construction  of  the  act  of  1797,  ch.  57,  either  party 

may  challenge  a  juror  for  cause,  before  he  is  sworn,  whether  he 
has,  or  has  not,  exercised  his  statutory  right  of  striking  four  names 
peremptorily  from  the  panel.    Edelen  vs.  Govgh,  87. 

7.  With  respect  to  parties,  as  between  whom  the  right  of  pleading  set 

offs,  or  filing  accounts  in  bar,  is  allowed,  the  same  rule  which  ap- 
plies to  the  statutes  of  2  and  8,  of  George  the  find,  is  applicable  to 
the  7th  section  of  the  act  of  1785,  ch.  46.    MUbum  vs.  Guyther,  92. 

8.  The  act  of  1802,  ch.  Ill,  authorising  the  incorporation  of  churches, 

is  not  to  be  restricted  to  individual  churches  or  societies  singly; 
but  two  different  denominations  may  unite  and  form  one  society  or 
congregation  within  the  meaning  of  the  act.  J^eale  vs.  The  Vestry 
cf  St.  PauVs  Church,  116. 

9.  An  illegitimate  child,  whose  parents  never  married,  died  intestate  and 

without  issue.  Held  :  that  neither  his  mother  nor  her  legitimate 
children,  had  any  claim  to  his  estate,  under  the  act  of  1825,  ch.  15^. 
Miller,  et  ah,  vs,  Stewart,  et  al.,  128. 

10.  The  7th  section  of  the  act  of  1820,  ch.  191,  legitimates  only  where 

the  parents  subsequently  marry,  and  recognise  such  child,     lb, 

11.  The  act  of  1825,  ch.  156,  only  enables  an  illegitimate  to  inherit  from 

the  mother,  and  from  illegitimate  brothers  and  sisters,     lb. 
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13.  Acts  ia  derogation  of  the  common  Uw,  must  receiye  a  atrict  eonatrao- 
tion.    lb, 

13.  The  clerk  entered  the  Yerdict,  that  on  the  lat  iaaae,the  defendant  did 

not  take  the  property,  dec;  on  the  3nd>  that  the  property  was  in  the 
defendant ;  and  on  the  3td,  that  the  property  wat  in  a  itranger. 
Hbld  :  that  thia  verdict  was  for  the  defendant,  and  the  enterin|r  it 
in  this  form  was  a  clerical  misprison,  amendable  by  this  court,  un- 
der the  act  of  1809,  ch.  15l    Smith  its,  Morgan,  133. 

14.  The  act  of  1845,  ch.  358,  requiring  Wtuhington  county  oourt  to  grant 

an  appeal  in  this  case,  and  to  set  out  and  embody  in  the  record,  cer- 
tain exceptions  and  points  of  law  decided  in  a  previous  cause  in  said 
court  resembling  this,  is  unconstitutional  and  void,  as  the  exercise 
of  judicial  powers  by  the  Legislature.  Miller  v$,  8taU,  use  of 
Fiery,  145. 

15.  The  mayor  and  commoh  councilmen  of  the  town  of  Cumherlandp 

passed  an  ordinance,  under  the  act  of  1815,  ch.  136,  to  grade,  &c., 
Waehington  street,  in  said  tolvn,  upon  the  petition  of  the  owners  of 
two-thirds  of  the  property  lying  upon  a  part,  only,  of  said  street. 
Held  :  That  under  this  act,  said  corporation  might  pass  an  ordi- 
nance to  improve  a  particular  part  of  a  street,  upon  application  of 
the  owners  of  two-thirds  of  the  property  situated  on  that  part,  but 
can  order  the  tohole  street  to  be  improved  only  upon  application  of 
twcthirds  of  the  property  owners  on  the  whole  street.  Swann,  et 
al.,  vi.  Mayor  and  C.  C.  of  Cumberland,  150. 

16.  The  term  *<  indebted,'*  in  the  act  of  1795,  ch.  56,  regulating  the  suing 

out  of  attachments,  is  not  to  be  construed  in  a  technical  or  strict 
legal  sense.     WiUon  t».  Wilson,  Garnishee,  ^e,,  192. 

17.  The  3rd  section  of  the  act  of  1834,  ch.  79,  providing  that  no  transfer 

or  assignment  of  any  **  lands,  tenements,  hereditaments,  goods,  or 
chattels,  or  credits,**  shall  avail  against  an  attachment,  unless  re. 
corded  before  the  Issuing  thereof,  comprehends  choses  in  action* 
Neptune  Ins,  Co,,  ds,  Montell,  338, 

18.  The  act  of  1847,  ch.  107,  repealing  the  said  section  of  the  act  of 

1834,  cannot  have  the  effect  to  give  validity  to  unrecorded  assign- 
ments made  before  the  passage  of  such  repealing  act.    76.  I 

19.  To  make  a  judgment  by  default  in  an  action  of  ejectment,  a  bar  to 

a  lease,  and  conclusive  upon  the  rights  of  tho  tenant,  under  the 
statute  of  4  Geo,  3,  ch,  28,  it  must  clearly  appear  that  the  court 
rendering  the  judgment,  designed  to  exercise  the  power  conferred 
by  the  statute ;  the  affidavit  of  the  plaintiff,  required  by  that  statute, 
must  be  filed  during  the  term  at  which  the  judgment  was  rendered. 
Alexander  ns.  Walter's  Lessee,  339. 
30.  The  power  to  sell,  vested  in  the  collector  by  the  act  of  1816,  ch. 
171,  is  a  naked  power,  specially  conferred  by  statute,  under  proceed, 
ing^  ex  parte  in  character,  and  the  purchaser  who  claims  under 
each  power,  must  show  affirmatively  and  positively  the  regularity 
66        V.8 
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of  the  proceedinjfs  out  of  which  it  grew,  and  the  existence  of  all 
the  prerequisites  upon  which  its  lawful  exercise  depended.    76. 

31.  A  notice  of  sale  under  the  3rd  section  of  the  act  of  1816,  ch.  171, 
which  describes  the  property  as  "  a  lot  belonging  to  W,  situated  on 
the  east  sido  of  South  street,  assessed  with  damages  to  the  sum  of 
$6.72,"  without  designating  its  dimensions,  on  the  particular  part 
of  the  street  on  which  it  is  located,  by  reference  to  a  plat  or  other, 
wise,  is  too  vague  and  uncertain  in  its  terms,  and  is  a  fatal  objec- 
tion to  the  Talidit  J  of  the  sale,     lb. 

23.  After  the  right  of  removal  has  been  once  exercised  by  either  party, 
there  can  be  no  second  removal.  By  the  express  terms  of  the  act 
ef  1805,  ch.  65,  sec.  49,  and  of  1809,  ch.  138,  sec.  20,  the  removal 
must  be  made  by  the  court  in  which  the  indictment  is  found,  and 
none  other.     Price  vs.  The  State,  295. 

23.  The  court  of  oyer  and  terminer  possessed,  in  respect  to  criminal 
jurisdiction  within  the  city  of  Baltimore,  all  the  general  powers 
and  authority  which  the  several  county  courts  possessed  within 
their  respective  territorial  jurisdictions,  and  remained  unchanged 
by  the  amendment  to  the  constitution  of  1804,  '5.     lb. 

^,  The  privilege  of  removal  was  first  made  an  object  of  constitutional 
security  by  the  act  of  1805,  which  left  to  the  legislature  no  longer 
the  power  to  deprive  a  party  of  its  exercise,  but  only  the  power 
of  extending  it,  or  prescribing  the  mode  of  its  exercise,    lb. 

25.  The  same  considerations  must  govern,  and  the  same  result  is  to  be 

attained  by  a  removal,  both  in  regard  to  the  State  and  the  accused. 
There  is  no  canon  of  interpretation  which  can  be  applied  to  the 
one,  which  will  not  apply  with  equal  force  to  the  other,     lb. 

26.  Where  a  criminal  case  is  removed  to  an  adjoining  county  for  trial, 

under  the  act  of  1804,  ch.  55,  it  is  sufficient  to  send  a  transcript  of 
the  record  to  the  court  to  which  the  cause  is  removed.  The  origi- 
nal papers  on  file  in  the  court,  ordering  the  removal,  need  not  be 
transmitted  with  the  record,  or  as  the  record  of  proceedings,    lb, 

27.  The  act  of  1822,  ch.  162,  abolishing  estates  in  joint  tenancy,  does 

not  apply,  and  was  never  intended  to  apply,  to  devises  or  grants-made 
to  trustees,  for  the  benefit  of  third  persons.  Oray,  et  a/.,  va.  Lynch 
and  McDonald,  403. 

28.  In  this  State,  trustees  holding  funds  directed  to  be  invested  in  stocks, 

have  always  been  in  the  habit  of  making  such  investments  in  bmik 
9tock,and  if  such  usage  had  never  before  existed,  its  commencement 
would  have  been  analogically  justified  by  the  4th  and  5th  sections 
of  the  act  of  1831,  ch.  315,  empowering  the  orphans  courts,  in  their 
discretion,  to  order  executors,  administrators  and  guardians  to  invest 
trust  funds  in  their  hands  in  hank  $toek,  lb. 
CONTRACTS. 

1.  A  contract  that  is  illegal  in  itself,  or  that  contemplates  the  violation 
of  some  statute,  or  is  against  public  morals,  cannot  invoke  the  aid 
of  a  court  of  justice.    Merrick  vs.  Bank  of  Metropolian  59. 


Digitized  by 


Google 


INDEX.  523 

t:ONTRACTS Continued, 

2.  Tboagh  tho  evidence  may  show  the  contract  to  be  joint  and  several, 
yet  the  court  most  look  to  the  pleadings  alone,  and  are  confined  to 
what  they  allege.  It  is  only  on  the  case  made  in  the  pleadings,  that 
the  plaintiff  can  recover.    /6. 

-3.  When  the  contract  is  joint  and  several,  the  plaintiff  must  treat  it  as 
wholly  joint,  or  wholly  separate,  and  must  sue  all  the  parties  to- 
gether, or  each  by  himself.    lb. 

4.  A  father,  in  behalf  of  his  son,  then  a  minor,  made  a  conditional  bar. 
gain  with  defendant  for  the  purchase  of  certain  lands,  subject  to 
the  assent  of  his  son,  when  he  attained  ago,  and  under  this  cbntract 
adyanoed  to  defendant  large  sums  of  money  for  the  use  of  his  son, 
and  which,  at  the  time  the  several  advances  were  made,  he  intended 
to  give  his  son.  On  attaining  age,  the  son  refused  his  assent  to 
this  contract.  Held  :  That  in  contemplation  of  law,  the  money 
BO  advanced  belonged  to  the  son,  and  that  he  could  recover  it  back 
from  the  defendant  in  an  action  for  money  had  and  received.  John* 
9on  vs,  Evans,  155. 

^.  It  is  no  objection  to  such  recovery,  that  the  contract  for  the  purchase 
of  lands  was  by  parol,  and,  therefore,  void  under  the  statute  of 
frauds,    lb, 

€.  When  the  contract  is  wholly  rescinded,  either  by  mutual  consent  of 
the  parties,  or  by  virtue  of  a  clause  contained  therein,  the  common 
count  lies  to  recover  money  paid  under  the  agreement.    Ib» 

7.  If  this  purchase  was  intended  as  an  advancement  in  land  to  the  fon, 
subject  to  the  provision  that,  on  attaining  age,  he  might  affirm  the 
purchase,  or  annul  it,  and  treat  the  advances  so  made  as  a  debt,  then, 
as  the  money  was  only  to  be  the  debt  of  the  son,  by  an  election^ 
which  could  not  be  made  under  a  void  contract,  it  was,  in  legal  con. 
templation,  the  money  of  the  father,  and  the  son  could  not  recover 
it.    Jb. 

B.  B  and  W  made  a  parol  contract  with  O,  fbr  the  purchase  of  certain 
lands,  upon  certain  terms ;  upon  the  compliance  with  which,  on  the 
part  of  the  vendees,  the  vendor  was  to  give  a  sufficient  deed  for  the 
property.  Held  :  that  under  this  contract,  the  vendees  had  a  right 
to  demand,  and  were  bound  to  accept  nothing  short  of  an  unincum- 
bered legal  estate,  in  fee.     Owings  vs,  Baldwin  and  Wheeler,  337, 

9.  If  the  contract  is  general,  it  amounts  to  an  undertaking  for  the  con. 
veyance  of  a  legal  title,  and  if  the  vendor  has  but  an  equitable  title, 
the  contract  is  not  binding  upon  the  vendee  at  law,  nor  in  equity,  if 
the  vendor  cannot  procure  the  legal  title,    lb. 

See  Attachment,  3. 
CONTRIBUTION. 

1 .  Three  persons  conveyed  their  lands  to  trustees,  in  trust,  to  sell  and 
pay  the  debts  of  the  grantors,  according  to  their  legal  priorities. 
At  the  time  of  this  conveyance,  there  were  judgments  to  a  large 
cmnount  against  the  grantors,  both  jointly  and  severally  c  Held,  that 
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in  admioUtering  ihii  trust,  the  proceeds  of  the  lands  are  not  to  lie 
regarded  as  one  common  fund,  to  be  applied  to  the  judgments 
against  ail  or  any  of  the  grantors,  aroording  to  priority,  without  re. 
ference  to  the  souroo  whence  the  fund  arose,  or  whether  the  judg. 
ments  were  against  one,  two,  or  all  tho  grantors,  but  that  the  pro- 
ceeds of  the  lands  of  each  were  to  be  applied  reepectiTely  to  the  judg« 
ments  against  each,  according  to  priority.     Dodge  vs.  i>oti6,  16. 

2,  A  party  who  purchased  the  lands  conveyed  by  one  of  the  grantors, 
and  applied  his  purchase  money  in  discharge  of  judgments  against 
such  grantor,  cannot  be  called  upon  to  contribute,  or  account  with 
any  one,  except  the  purchasers  of  such  grantors*  lands,  or  his  un- 
satisfied judgment  creditors,  prior,  in  point  of  date,  to  those  satisfied 
by  him,    Ih. 

d.  Where  there  are  several  sureties,  and  any  of  them  becomes  insolvent, 
those  who  pay  the  whole  debt,  can  compel  contribution,  in  equity, 
from  the  remaining  solvent  sureties,  towards  the  entire  debt  paid. 
Young  OS.  Lyono  et  aL,  162. 

CORPORATIONS. 

1,  The  answer  of  a  corporation,  under  its  corporate  seal,  has  the  same 
force  and  efiect,  as  evidence,  as  the  answer  of  an  individual  not 
under  oath  would  have  in  a  like  case,  and  no  other  or  greater. 
Md,  and  N.  Y.  Coal  and  Iron  Co,,  vs.  Wingert,  170. 

Su  Practice,  8. 

COUNSEL  FEES. 

See  AoMDnsTRATOR,  Adhdtistration,  1. 

COUNTY  COURTS. 

1;  The  county  courts  in  this  State,  being  the  only  courts  of  record  with 
general  common  law  jurisdiction,  can  rightfully  exercise  all  the 
powers  exercised  by  the  court  of  King's  bench  in  England,  so  far 
as  those  powers  are  derived  from  rules  and  principles  of  the  com- 
mon law,  and  are  suited  to  the  change  in  our  political  institutions, 
and  not  modified  by  our  constitutional  or  statutory  enactments. 
Price  vs.  The  State,  295. 

COURT  OF  CHANCERY. 

1.  Lands  were  conveyed  to  trustees,  in  trust,  to  sell  and  pay  the  debts 
of  the  grantors*  according  to  legal  priority.  The  proceeds  were  mis- 
applied by  the  trustees,  and  P.,  a  purchaser,  whose  land  (for  which 
he  had  paid  the  trustees  its  fiill  value,)  was  levied  upon  by  judg- 
ment creditors  having  liens  prior  in  date  to  a  judgment  of  T., 
who  had  also  purchased  lands  under  the  same  trust,  but  had  retained 
the  purchase  money,  and  applied  it,  under  an  agreement  with  the 
trustees,  to  his  own  junior  judgment,  filed  a  bill  against  said  T., 
and  other  co-purchasers,  praying  for  an  account  and  contribution, 
and  that  T.  might  be  required  to  pay  in  his  purchase  money,  to  bo 
applied  to  the  elder  judgments,  with  i  view  to  exonerate  the  land 
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of  eomplainant.  After  the  answer  of  T,,  the  complainant  filed  an 
amended  bill,  charging  that  T*$  judgment,  to  whidh  be  had  so  ap« 
plied  his  purchase  money,  was  founded  in  asnrj,  and,  therefore, 
Yoid«  Upon  demurrer,  on  the  ground,  among  others,  of  moltifa. 
rionsness,  it  was  Held  :  The  payment  of  trust  money  to  7.,  who, 
under  the  circumstances,  was  not  entitled  to  it,  whether  the  money 
of  the  complainant,  or  other  purchasers,  established  such  a  relation 
between  all  of  them,  that  if  any  one  is  called  upon  to  pay  again, 
f  here  is  such  privity  between  him  and  all  the  others,  that  he  can 
seek  in  equity  to  have  the  money  restored,  and  properly  applied. 
Thomas  vs.  Dotib,  1, 
3.  In  equity,  the  money  paid  to  7.,  or  the  price  of  the  land  sold  to  him, 
becomes  the  fund  of  the  party  who  is  prejudiced  by  the  misapplica- 
tion, and  his  resort  is  not  alone  against  the  trustees,  but  he  may  fol. 
low  the  fund.    lb. 

3.  7*.  must  be  considered  as  a  purchaser,  independent  of  his  judgment 

and  agreement,  and  his  purchase  money  ought  to  be  paid  to  the  trus. 
tees,  and  cannot  be  retained  by  him  in  satisfaction  of  his  own  judg- 
ments, unless  the  prior  judgments  against  the  grantors  are  satisfied. 
lb. 

4.  No  arrangement  with  the  trustees  could  let  in  his  judgments  before 

their  proper  order.    lb, 

5.  In  adjusting  his  claim,  these  judgments  of  T.  are  not  conclusive,  but 

open  to  inquiry.  They  could  be  impeached  by  subsequent  judg. 
ment  creditors,  for  fraud,  collusion,  payment,  or  usury,  with  a  view 
to  defeat  them,  and  let  in  subsequent  liens.    lb, 

6.  It  is  the  right  of  every  party,  in  equity,  to  question  the  title,  or  the 

legality  of  a  claim  that  precedes  his  own,  and,  by  a  suooessful  im- 
peachment, to  render  it  void,  and  defeat  it.     lb. 

7.  If  subsequent  judgments  have  been  paid  with  the  complainant's 

money,  he  stands  subrogated  in  the  place  of  these  subsequent  credi- 
tors,  is  interested  in  knowing  the  extent  and  legality  of  all  the 
preceding  judgments,  and,  therefore,  has  such  privity  and  interest 
as  will  entitle  him  to  implead  T,  in  respect  of  bis  judgment,  and  call 
on  him  for  a  discovery  in  relation  thereto.    lb. 

8.  Where  a  party  seeks  to  relieve  himself,  on  the  ground  of  usury, 

from  the  payment  of  the  sum  claimed  on  a  contract,  he  must  ten- 
der the  amount  actually  due ;  but  where  the  contract  or  judgment  is 
already  satisfied,  and  the  party  seeks  to  have  the  excess  accounted 
for,  and  restored,  the  reason  of  the  rule  ceases.    lb, 

9.  A  willingness  to  allow  all  that  is  actually  and  fairly  due,  is  the 

equitable  requirement,  and  as  the  complainant,  in  his  bill,  insists 
that  T*$  judgment  **  ought  to  stand  only  as  a  security  for  the  sum 
actually  due  from  the  defendant  in  it,*'  this,  under  the  circum- 
stances of  this  case,  if  not  an  actual  tender,  is  fully  equivalent  to 


Digitized  by 


Google 


626  INDEX. 

COURT  OF  CHANCERY.— C(m«ifiu«(f. 

what  the  rule  reqaires ;  it  is  an  offer  to  do  equity  before  he  aeks 
relief.    lb, 

10.  T.  has  DO  claim  to  profit  by  the  complainant's  neglect.     But  for  the 

agreement  between  him  and  the  trustees,  the  lands  and  funds  ap. 
plied  to  his  judgment  would  still  be  at  the  disposal  of  the  trustees, 
for  the  relief  of  the  complainant.  That  agreement  cannot  oTer- 
reach  the  trust,  or  the  prior  creditors,  to  the  prejudice  of  their  judg. 
ments,  and  the  complainant  being,  in  every  equitable  point  of  view, 
(his  lands  being  held  liable  for  those  judgments,)  one  of  thoee  credi. 
tors,  has  a  just  claim,  in  a  court  of  equity,  to  the  relief  prayed.    /2. 

11.  A  married  woman,  without  the  knowledge,  privity  or  consent  of  her 

husband,  made  a  parol  agreement  with  her  brother  to  mortgage  to 
him  certain  of  her  leasehold  property,  being  induced  to  do  so  by  the 
professions  of  her  brother,  that  it  was  an  arrangement  to  secure  her 
a  provision,  in  the  event  of  her  becoming  a  widow.    Held  :  that 
to  grant  an  application  by  the  brother,  for  the  specific  performance 
of  such  an  agreement,  would  violate  the  principles  of  both  law  and 
equity.    Btrry  os.  Cox  and  wife^  466. 
8t9  Practick  in  Chanckrt, 
Jurisdiction. 
Trusts,  Trustee. 

COVENANT. 

1.  A  covenant  in  a  sub^lease  of  part  of  a  lot  of  ground,  subject  to  a 

ground-rent  of  |75,  that  the  sub-lessee  should  hold  the  sub-de- 
mised  part  *'  free  and  clear  of  any  other  or  greater  rent  than  that 
reserved  in  the  sub-lease,"  docs  not  run  with  the  land,  or  bind  or 
charge  the  residue  of  the  lot  with  the  whole  rent  of  (75,  and  ex- 
empt the  sub-leased  portion  from  liability  for  any  part  thereof,  but 
with  respect  to  such  residue,  is  a  mere  personal  covenant.  WM 
vs.  Barroll  and  Spence,  288. 

2.  Though  this  covenant  does  not  run  with,  or  bind  the  residue^  yet 

it  does  run  with  and  bind  the  reversionary  interest  of  the  sub- 
lessor in  the  sub-leased  part,  and  as  against  the  sub-lessor  and  his 
assigns  of  such  reversion,  the  sub-lessee  and  his  assigns  would 
have  their  remedy  if  charged  with  any  other  or  greater  rent  than 
that  specified  in  the  sub-lease.     lb. 

3.  The  sub-lessee  having,  himself,  become  the  assignee  of  the  rever- 

sion of  the  sub-leased  lot,  the  sub-lease  and  all  its  covenants  are, 
by  operation  of  law,  merged  and  extinguished,  and  he  holds  in  the 
same  manner  and  upon  the  same  terms  as  if  no  sub-lease  bad  been 
made,  and  he  had  acquired  title  by  regular  assignments  from  the 
original  lessee.     lb. 

4.  The  appellants  entered  into  an  agreement,  under  seal,  reciting  that 

they  ••  had  rented  of  Jl  S,  and  S  /f,  trustee  of  ^1  M  W,  for  one  year, 
a  mill,  for  which  they  were  to  pay  one  hundred  and  fifty  dollars  to  R 
£f,  and  one  hundred  and  fifty  dollars  to  i9  /f,  trustee  as  Rforesaid*  or 
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rojoctioQ  of  it,  if  it  was  admissible  for  any  purpose.  Winter  v«. 
Donovan,  370. 

46.  The  appellants  entered  into  an  agreement,  under  seal,  reciting  that 

they  "  had  rented  of  fi  S,  and  iS  /f,  trustee  o£  A  M  W,  for  one  year, 
a  mill,  for  which  they  were  to  pay  one  hundred  and  fifty  dollars  to  R 
S,  and  one  hundred  and  fifty  dollars  to  S  H,  trustee  as  aforesaid,  or 
such  other  trustee  of  A  J\i  W,  as  may  be  lawfully  appointed,  said 
sums  to  be  paid  in  quarterly  payments,  recoverable  by  distress  or 
otherwise,  by  said  R  S  and  S  H,  or  person  authorised  to  receive, 
jointly  or  separately,  as  to  either  of  them  may  be  convenient."  On 
the  5th  of  February,  1839,  5  H  brought  an  action  of  covenant  for 
the  non-payment  to  him  of  the  $150.  The  appellants  pleaded,  that 
on  the  1st  of  January,  1839,  S  Hhad  resigned  bis  trusteeship  of  il 
M  W,  and  another  trustee  had  been  lawfully  appointed  in  his  place. 
Upon  demurrer  to  this  plea.  Held:  That  the  appellants  cannot 
object  that  i9  H  has  lost  his  character  as  trustee.  Whether  trastee 
or  not,  does  not  affect  his  right  to  sue  under  the  agreement  to  which 
he  is  the  legal  party.  The  debt  accrued  to  i9  if  in  his  lifetime,  and 
before  the  appointment  of  another  trustee,  and,  of  course,  survived 
to  his  administrator.  Lahy  and  Counstlman  vs.  Holland's  Adm*r, 
445. 

47.  Where  a  covenant  is  by  deed  poll,  one  not  named  in  it,  cannot  recover 

on  it.     lb' 

48.  Two  tenants  in  common  may  make  a  lease,  reserving  portions  of  the 

rent  to  each,  and  may  sever  in  their  actions*     lb, 

49.  Where  the  covenant  is  to  several,  for  the  performance  of  several  du. 

ties  to  each,  there  the  covenant  shall  be  moulded  according  to  the 
several  interests  of  the  parties,  and  each  shall  only  recover  so  far  as 
his  own  interest  extends.     Ih. 

50.  In  this  agreement  there  is  no  joint  legal  interest  in  the  covenantees, 

and  each  may  maintain  separate  actions  for  the  recovery  of  his  por. 
tioB  of  the  rent.     lb. 

51.  If  the  covenantees  have  several  interests,  and  the  covenant  be  made 

with  the  covenantees,  et  cum  quolibet  eorum,  these  words  make  the 
covenants  several,  in  respect  to  their  several  interests.     Jb, 

52.  The  covenant  being  several  to  each  of  the  covenantees,  R  S  cannot 

sue  for  the  whole,  as  survivor  of  S  H,  neither  can  he,  as  such  sur- 
vivor, recover  the  whole  sum  against  a  party  who  agrees  to  become 
security  that  the  covenantors  will  perform  all  that  is  ret^uired  of 
them  by  said  agreement.     lb. 
See  Pkactice  in  Chancbrt. 

Practiob  in  Court  op  Appeals, 
Ejectment,  for  practice  in  that  action. 
Slander,  for  practice  in  that  action. 
Removal  or  Cases. 
Set  Off. 
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Joint  Owhbbs  op  Vkssbui. 
Etidbnce,  10,  11. 

PRACTICE  IN  CHANCERY. 

1.  Lands  were  conyeycd  to  trustees,  in  trait,  to  sell  and  pay  the  debts 
of  the  grantors,  according  to  legal  priority.  The  proceeds  were  mis- 
applied by  the  trustees,  and  D.,  a  purchaser,  whose  land  (for  which 
he  had  paid  the  trustees  its  Aill  value,)  was  levied  upon  by  judg- 
ment creditors  having  liens  prior  in  date  to  a  judgment  of  T., 
who  had  also  purchased  lands  under  the  same  trust,  but  had  retained 
the  purchase  money,  and  applied  it,  under  an  agreement  with  the 
trustees,  to  his  own  junior  judgment,  filed  a  bill  against  said  T., 
'  and  other  co-purchasers,  praying  for  an  account  and  contribution, 
and  that  T,  might  be  required  to  pay  in  his  purchase  money,  to  be 
applied  to  the  elder  judgments,  with  a  view  to  exonerate  the  land 
of  complainant.  After  the  answer  of  7.,  the  complainant  filed  an 
amended  bill,  charging  that  T*8  judgment,  to  which  he  had  so  ap- 
plied his  purchase  money,  was  founded  in  usury,  and,  therefore, 
void.  Upon  demurrer,  on  the  ground,  among  others,  of  multifa- 
riousness, it  was  Held:  That  the  relief  prayed  in  the  original 
bill,  being  essentially  and  virtually  against  the  operation  given  to 
7*«  judgment,  there  is  no  inconsistency  in  the  amended  bill,  which 
questions  the  amount  of  that  judgment — the  whole  transaction  being 
predicated  upon  one  and  the  same  judgment.     Thomas  vs.  Doub,  1. 

2.  Multifariousness  is  the  blending  in  one  bill  matters,  in  their  nature, 

separate  and  distinct.  But  not  so,  if  there  be  two  good  causes  of 
complaint  growing  out  of  the  same  transaction,  where  all  the  de- 
fendants are  interested  in  the  same  rights,  and  where  the  relief 
against  each  is  of  the  same  general  character.    15. 

3.  In  this  case,  the  dififerent  causes  of  complaint  are  not  inconsistent  or 

difiTerent  in  their  nature  and  character.  They  all  grow  out  of  the 
same  transaction,  in  which,  in  substance,  but  one  question  of  right 
is  involved,  viz :  the  right  of  the  complainant  to  be  relieved  from 
the  preference  and  cfiect  given  to  this  alleged  usurious  judgment, 
by  the  agreement  and  acts  of  T.  and  the  trustees.    lb, 

4.  Where  there  are  several  sureties,  and  any  of  them  become  insolvent, 

those  who  pay  the  whole  debt  can  compel  contribution  in  equity 
from  the  remaining  solvent  sureties,  towards  the  entire  debt  paid. 
Young  vs,  Lyons,  et  al.,  162. 

5.  Where  the  relief  sought  is  common  to  all  the  plaintiffs,  and   consti- 

tutes but  one  subject  matter  of  complaint  against  tho  defendant, 
the  objection  of  multifariousness  will  not  hold.    lb, 

6.  Five  sureties  in  a  bond  of  $50,000,  paid  the  entire  debt,  each  con- 

tributing the  sum  of  $  10,000,  and  then  filed  a  joint  bill  in  equity 
against  another  co-surety,  for  contribution.  Held  :  that  the  objec 
iion  of  multifariousness  to  such  a  bill,  could  not  be  sustained.     Ib^ 
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7.  All  partief,  obligors  and  obligees,  are  required  to  be  made  parties  to 

the  suit ;  but  an  exception  to  this  rule  is,  that  if  either  of  the  obli. 
C^rs,  principal  or  surety,  is  insolvent,  he  need  not  bo  made  a  party. 

lb, 

8.  The  allegation  that  four  ooonireties  were  insolvent,  and  unable  to  pay 

at  the  time  the  bond  become  due,  is  not  a  sufficient  excuse  for  not 
making  them  parties  to  a  bill  filed  nearly  five  years  aAorwardR,  and 
the  omission  to  allege  insblvency  at  the  time  of  filing  the  bill,  is  fatal 
on  d«'murrer.     Ib> 

9.  The  fact  of  insolvency,  at  a  particular  time,  being  admitted,  does  not 

nog'itive  the  conclusion,  that  the  parties  may  have  become  solvent 
four  years  afterwards.     i£. 

10.  The  allegation,  that  a  party  **was  utterly  insolvent  and  unable  to 

pay  the  bond,  or  any  part  thereof  to  the  obligee,  or  his  executor, 
but,  on  the  contrary,  previous  to  the  maturity  of  the  bond,  had  be- 
oome  utterly  and  hopelessly  insolvent,  and  that  he  was  dead  at  the 
time  of  filing  the  bill,*'  is  a  sufficient  excuse,  upon  demurrer,  for 
the  omission  to  make  him  or  his  personal  ropresontative,  a  party  to 
the  proceedings.     lb. 

11.  A  demurrer  admits  the  truth  of  the  fads  stated  in  the  bill,  but  does 

not  admit  the  conclusions  of  law  drawn  from  them,  although  they 
are  alleged  in  the  bill.  It  is  not  necessary  to  state  facts  by  positive 
averment,  if  the  terms  be  reasonably  certain  in  their  import,  they 
are  admitted  by  the  demurrer.     lb. 

l!2.  The  issuing,  by  consent  of  parties,  a  cornmisbion  to  take  testimony 
generally,  without  limitation  as  to  the  nature  and  purpose  thereof, 
is  regarded,  in  Maryland,  as  an  admission  that  the  issues  are  made 
up,  and  the  general  replication  to  defendant's  answer  entered.  Jtfd, 
and  N.  Y.  Coal  and  Iron  Co.,  vs.  Winger t,  170. 

I3r.  The  answer  of  a  corporation,  under  its  corporate  seal,  has  the  same 
force  and  effect,  as  evidence,  as  the  answer  of  an  individual  not  un. 
der  oath  would  have  in  a  like  case,  and  no  other  or  greater.    75. 

14.  The  complainant  filed  a  bill,  claiming  the  benefit  of  a  trustor  charge 
in  his  favor,  contained  in  the  will  of  his  father.  The  defendants, 
the  other  devisees,  demurred  to  this  bill,  on  the  ground  that  the  clause 
in  the  will  relied  on,  was  too  vague  and  uncertain  in  its  terms,  to 
create  such  a  trust  or  charge.  The  chancellor  sustained  the  de- 
murrer, but  this  court,  on  appeal,  reversed  the  decree  dismissing  tha 
bill,  and  passed  a  decree  remanding  the  cause,  that  the  court  of 
chancery  might  refer  it  to  the  auditor,  with  instruction  to  state  an 
account  of  the  allowance  to  be  made  to  complainant,  under  certain 
directions  expressed  in  the  decree  of  this  court.  This  decree  was 
silent  as  to  the  right  of  the  defendants  to  answor.  Held  :  that  the 
defendants  were  not  precluded,  by  this  decree,  from  answering  the 
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original  bill,  and  taking  full  defence  upon  the  meritfl.  Tolson  V9, 
Tolson,  376. 

15.  The  reference,  in  the  decree,  to  the  **  condition  and  habits  of  life  of 

complainant  and  his  father,"  was  intended  to  allude  to  the  extent 
of  the  estate,  and  their  mode  of  living,  as  to  ezpensiveaeBS,  econo. 
my,  &c.,  and  not  to  denote  the  complainant's  condition  relative  to 
his  wife  and  children  ;  it  was,  therefore,  error  to  average  estimates 
of  the  sum  necessary  to  support  complainant,  as  the  head  of  a  fami- 
ly, with  estimates  of  what  was  necessary  for  his  individual  support, 

lb. 

16.  This  court,  by  saying  that  the  entire  real  estate  was  chargeable  with 

complainant's  claim,  did  not  design  to  confine  the  chancellor  to  any 
particular  mode  of  securing  the  complainant  the  benefit  of  this  lien. 
There  is  manifest  advantage  of  adjusting  the  rights  of  all  parties, 
and  arranging  the  accounts  accordingly.     76, 

17.  The  widow  of  one  of  the  defendants  can  only  be  chargeable  in  re- 

spect to  her  dower,  and  her  child  only  as  heir  to  the  father.     lb. 
Id.  A  portion  of  the  estate  which  descended  to  the  complainant,  like 
every  other  part  of  the  real  estate,  is  to  be  charged  with  its  propor- 
tionate share  of  the  allowance  to  bo  made  to  him  ;  the  proper  mode 
of  making  this  charge,  is  by  crediting  this  share  against  his  claim. 

ih. 

19.  Interest  is  properly  chargeable  ut  the  expiration  of  a  year,  if  any 

balance  of  the  allowance  then  remains  due.     /A, 

20.  The  English  chancery  rule,  in  regard  to  the  securities  in  which  trust 

funds  must  be  invested,  has  never  been  literally  nor  analogically 
extended  to  Maryland.    Gray^  et  al.^  vs.  Lynch  and  McDonald^  403. 

21.  Where  the  trustee,  without  application  to  the  court,  does  an  act  which, 

upon  application,  would  have  been  ordered,  and  was,  at  the  time  it 
was  done,  obviously  for  tlio  benefit  of  all  concerned,  his  act  will  be 
ratified  and  affirmed,  and  held  of  the  same  validity  as  if  previously 
ordered  by  the  chancellor.     Ih. 
See  Court  of  Chancery.  * 

Usury,  2,  3. 

Contribution,  1,  2. 

Joint  Owners  of  Vessels,  3. 

JURTSDICTION,  5  tO  8. 

Trusts,  Trustee. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  This  court  passed  a  decree  reversing  an  order  of  the  court  below,  and 
remanding  the  cause, but  delivered  no  opinion.  Held:  that  what 
was  decided  by  this  court  in  that  case  will  appear  from  the  decree, 
and  not  by  a  reference  to  the  points  made  and  argued  by  the  coun- 
sel of  either  of  the  parties.  Marriott^  Exc*r  of  McKim,  w.  Handy 
and  wifet  31. 
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2.  Whore  both,  by  the  nature  of  Iho  quostionB  on  cross-examination, 

and  the  character  of  the  prayer  oflfered  to  the  coart  below,  by  the 
defendant,  it  was  conceded  that  the  wilncss  had  the  knowledge 
capacitating  him  to  testify  in  regard  to  the  handwriting,  his  tcsti. 
mony  is  not  open,  in  this  court,  to  the  objection  that  the  plaintiff 
should  have  established  such  knowledge  as  a  preliminary  fact,  be. 
fore  asking  the  witness  to  testify,  from  such  knowledge,  to  the 
genuineness  of  the  signature      Smith  vsAValion^  77. 

3.  The  clerk  entered  the  verdict,  that  on  the  1st  issue,  the  defendant  did 

not  take  the  property,  &c.;  on  the  2nd,  th:it  the  property  was  in  the 
defendant  ;  and  on  the  3rd,  that  the  property  was  in  a  stranger. 
Hbld:  that  this  verdict  was  for  the  defendant,  and  the  entering  it 
in  this  form  was  a  clerical  misprison,  amendable  by  this  court,  un- 
der the  act  of  1809,  ch.  153.     Smith  vs,  Morgan,  133. 

4.  Where  an  instruction  excepted  to,  would  not  enable  the  plaintiff  to 

recover  more  than  the  verdict  would  otherwise  give  him,  tins  court 
will  not  reverse  the  judgment,  on  account  of  its  being  granted. 
Johnson  vs.  Evans,  156. 

6.  This  court,  by  the  act  of  18ii5,  ch.  117,  is  confined  to  the  points  .id- 

judicated  by  the  court  below,  and  quv'stioiis  relating  to  irregularity 
of  proceedings  in  the  county  court,  not  raised  thero,  cannot  be  ex- 
amined hero.  Tuck,  Adm^r  of  Boone,  r.s'.  Boone,  1^7. 
6.  An  instruction  that  thero  "are  circumstances  of  suspicion  relative 
to  the  fairness  of  certain  papers  olFcred  by  the  defendant,  which, 
if  said  papers  were  fairly  executed,  the  defendant  might  explain; 
and,  from  the  want  of  such  explanatory  evidence,  the  jury  may  find 
said  papers  were  not  fairly  executed,"  was  held  erroneous,  because 
it  instructed  the  jury  that  they  must  believe  the  testimony  relative  to 
the  circumstances  of  suspicion,  and  leaves  them  in  ignorance  of 
what  those  circumstances  are,     Neptune  Ins.  Co.,  vs.  Montell,  228, 

7.  A  party  cannot  complain  of  the  granting  of  aii  inntruclion  by  which 

he  is  not  injured,  even  though  it  may  be  erroneous.     Ib> 

8.  A  party  who  objects  to  the  adniissibiliiy  of  te>timony  in  tlie  court  bo- 

low,  is  not,  upon  appeal,  confined  to  the  objection  thero  relied  on. 
Winter  vs.  Donovan,  370. 

9.  Unless  a  party  can  show  that  he  has  been  injured  by  the  judgment  of 

the  court  below,  he  cannot  ask  for  its  reversal  by  this  court.  Jb, 
10«  The  complainant  filed  a  bill  claiming  the  benefit  of  a  trust  or  charge 
in  his  favor,  contained  in  the  will  of  his  father.  The  defendants, 
the  other  devisees,  demurred  to  this  bill,  on  the  ground  that  the 
clause  in  the  will  relied  on,  was  too  vague  and  uncertain  in  its  ternic 
to  create  such  a  trust  or  charge.  The  chancellor  sustained  tho 
demurrer,  but  this  court,  on  appeal,  reversed  the  decree  dismissing 
the  bill,  and  passed  a  decree  remandmg  the  cause,  that  the  court  of 
chancery  might  refer  it  to  the  auditor,  with  instruction  to  state  an 
account  of  the  allowance  to  be  mafle  to  complainant,  under  certain 
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direotioni  expretsed  in  the  decree  of  this  court.  This  decree  was 
silent  as  to  the  right  of  the  defendants  to  answer.  Hblo  :  that  the 
defendants  were  not  precluded,  by  this  decree,  from  answering  the 
original  bill,  and  taking  full  defence  upon  the  merits.  ToUon  o«. 
Tolson,  376. 

11.  It  was  not  competent  to  this  court  to  allow  the  defendants  to  withdraw 

their  demurrer  and  answer  oyer,  though  provision  for  doing  so  in  the 
court  below,  might  haye  been  made  in  their  decree.     lb. 

12.  Upon  a  second  appeal  in  the  same  case,  this  court  may  look  into  and 

decide  questions  involyed  in  the  record  previously  brought  up,  not 
decided  upon  the  former  appeal,     lb. 

13.  The  reference  in  the  decree,  to  Uie  **  condition  and  habits  of  life  of 

complainant  and  his  father,**  was  intended  to  allude  to  the  extent  of 
the  estate,  and  their  mode  of  living,  as  to  ezpensiveness,  economy, 
4tc.,  and  not  to  denote  the  complainant's  condition  relative  to  his 
wife  and  children ;  it  was,  therefore,  error  to  average  estimates  of 
the  sum  necessary  to  support  complainant,  as  the  head  of  a  family, 
with  estimates  of  what  was  necessary  for  his  individual  support,  lb, 
|4.  This  court,  by  saying  that  the  entire  real  estate  was  chargeable  with 
complainant's  claim,  did  not  design  to  confine  the  chancellor  to  any 
particular  mode  of  securing  the  complainant  the  benefit  of  this  lien. 
There  is  manifest  advantage  of  adjusting  the  rights  of  all  parties, 
and  arrii^ging  the  accounts  accordingly,    lb. 

PRESUMPTIONS  OF  L^W  AND  OF  FACTS. 
See  Evidence,  4. 

Will  and  Testament,  1,  2,  3. 
Advancement,  1. 
Limitations,  2,  5. 
Bills  op  Exchange,  &c.,  4. 

PROCEDENDO. 

See  Peaoticb,  4,  5. 

PROMISSORY  NOTES. 

See  Bills  op  Exchange,  &.o. 

PURCHASERS. 

1.  Where  a  party  purchases  lands  with  knowledge,  actual  or  implied,  of 
an  outstanding  incumbrance,  he  must  stand  in  the  same  situation 
in  which  his  vendor  stood  before  alienation.  Md,  and  N,  Y.  Coal 
and  h-on  Co„  vs.  Wingert,  170. 

See  Court  op  Cuanoery,  3, 

RECEIPTS. 

1.  It  is  the  unquestioned  doctrine  of  this  court,  that  receipts  are  not  re- 
garded as  written,  conclusive  evidence,  but  maybe  explained  or  con- 
tradicted by  oral  testimony.    Robinett  ve.  WUeout  179. 
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3.  Id  this  case,  a  receipt  given  by  a  son  lo  his  mother*  for  his  distribu- 
tive share  of  his  father's  personal  estate,  upon  which  the  mother 
administered,  and  which  was  filed  in  the  orphans  court,  with  the 
administration  account,  was  set  aside  upon  parol  proof  tliat  it  was 
given  without  consideration,  and  was  not  intended  as  a  bona  fide 
transfer  of  all  the  son's  interest  in  said  estate.     lb. 

See  Mortgage,  &c.,  I. 

RECORDING  OF  ASSIGNMENTS. 
See  Assignments,  1,  3. 

RE-ENTRY. 

See  Limitations,  3,  3,  5. 

RELEASE. 

See  Mortgage,  &.C.,  1. 
Evidence,  30,  SI, 

REMOVAL  OF  CASES. 

1.  Where  a  criminal  case  is  removed  to  an  adjoining  county  for  trial, 

under  the  act  of  1804,  ch.  55,  it  is  sufficient  to  send  a  transcript  of 
the  record  to  the  court  to  which  the  cause  is  removed.  The  original 
papers  on  file  in  the  court,  ordering  the  removal,  need  not  be  trans- 
mitted with  the  record,  or  as  the  record  of  proceedings.  Price  vs. 
The  State,  295. 

2.  The  proceedings  in  relation  to  the  petit  jury,  being  gone  over  in  the 

court  to  which  the  cause  is  removed,  any  irregularity  in  such  pro- 
ceedings in  the  court  ordering  the  removal,  would  not  be  fatal,  and 
no  mention  need  be  made  of  them  in  the  transcript  sent  to  the 
former  court,  except  for  the  purpose  of  showing  at  what  precise 
stage  of  the  cause  the  removal  was  ordered.     lb, 

3.  The  object  to  be  effected  by  a  removal,  is  to  secure  a  fair  and  impar- 

tial trial,  and  if  the  accused  has  been  arraigned  in  the  court  where 
the  cause  originated,  he  need  not  be  again  arraigned  in  the  court  to 
which  it  is  removed,  the  arraignment  constituting  no  part  of  the 
trialr     lb. 

4.  At  common  law,  as  a  general  rule,  a  jury  must  be  returned  from  the 

county  where  the  offence  is  committed,  but  our  statute  intercepts 
this  rule  in  case  of  removals,  and  directs  the  issue  to  be  tried  by  a 
jury  from  another  county,  lb. 
6.  There  are  cases  under  the  English  statutes,  in  which,  for  the  trial 
of  offenders,  a  jury  may  be  taken  from  a  different  county,  but  there 
is  no  difi*erence  in  such  cases  in  the  mode  of  arraignment.     lb. 

6.  In  removals  from  the  King's  bench,  the  venire  in  the  indictment 

remains  the  same;  the  place  of  trial  alone  is  changed.     lb. 

7.  In  the  removal  of  civil  causes,  it  is  not  necessary  to  re-frame  the 

issues  in  the  county  where  they  are  removed.    lb. 

8.  The  court  to  which  a  cause  is  removed,  has  no  power  to  order  a 

writ  of  diminution  to  correct  the  transcript  of  the  record  sent  to 
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it.  Where  diminution  is  suggested,  the  process  should  be  applied 
for.  Ih. 
9.  After  the  right  of  removal  has  been  once  exercised  by  either  party, 
there  can  be  no  second  removal.  By  the  express  terms  of  the  act 
of  1805,  ch.  65,  sec.  49,  and  of  1809,  ch.  138,  sec.  20,  the  removal 
must  be  made  by  the  court  in  which  the  indictnunt  is  found,  and 
none  other.     lb. 

10.  The  city  court  of  Baltimore  is  vested  with  all  the  powers,  jurisdic- 

tion and  authority  formerly  held  and  exercised  by  the  court  of 
oyer  and  terminer  for  Baltimore  county,  and  has  authority  to  remove 
a  cause  to  an  adjoining  county  for  trial.     /6. 

11.  The  power  of  removal,  both  of  criminal  and  civil  cases,  is  an  acknow- 

ledged part  of  the  ordinary  common  law  jurisdiction  of  the  courts 
of  King's  bench.     lb. 

12.  The  privilege  of  removal  was  first  made  an  object  of  constitutional 

security  by  the  act  of  1805,  which  left  to  the  legislature  no  longer 
the  power  to  deprive  a  party  of  its  exercise,  but  only  the  power 
of  extending  it,  or  prescribing  the  m4}de  of  its  exercise.     lb. 

13.  The  practice  of  removing  criminal  cases  from  Baltimore  city  court, 

has  been  continued  since  the  act  of  1805,  and  has  been  twice  sus- 
tained by  the  Court  of  Appeals.     Tb. 

14.  The  same  considerations  must  govern,  and  the  same  result  is  to  be 

attained  by  a  removal,  both  in  regard  to  the  State  and  the  accused. 
There  is  no  canon  of  interpretation  which  can  be  applied  to  the 
one,  which  will  not  apply  with  equal  force  to  the  other.     lb. 

15.  The  object  of  the  removal  being  to  secure  a  fair  and  impartial  trial, 

the  case  must  be  removed  before  the  trial,  or  any  part  of  it,  is  had 
in  the  court  ordering  the  removal.     lb. 

16.  The  trial  can  only  be  said  to  commence,  within  the  contemplation 

of  the  law  regulating  removals,  when  the  panel  of  twelve  jurors 
is  completed  by  being  duly  sworn.     lb. 

RENTS  AND  PROFITS. 
See  Dower,  2,  3,  4. 

REPLEVIN. 

See  Pleas  and  Pleading,  9. 

RES  GESTA. 

See  Evidence,  23,  25. 

RESULTING  TRUST.^. 

1.  Where  one  person  advances  the  purchase  money  for  land,  and  a  deed 
is  taken  in  the  name  of  another,  a  resulting  trust  is  created  by  ope. 
ration  of  law,  in  favor  of  the  party  advancing  the  purchase  money, 
and  parol  proof  may  be  used  to  prove  these  facts,  which,  when  ca* 
tablished,  take  the  case  out  of  the  statute  of  frauds.  Hays  ts.  HoL 
iis,  357. 
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3.  No  such  reaulUn^  trust  will  arise  where  a  lottleniont  or  donation  ie 

deliberately  designed  by  a  party  competent  to  make  it.     lb. 
3.  Payment  or  advance  of  the  purchase  money  by  the  party  claiming  the 

trusty  before  or  at  the  time  of  the  purchase,  is  indispensable  to  the 

creation  of  such  a.tru8t.     lb. 

SALES. 

1.  The  deed  of  the  collector  of  the  city  of  Baliimere^  conveying  to  tho 

purchaser,  property  sold  under  the  act  of  1816,  ch.  171,  is  evidence 
of  the  factum  of  the  sale ;  the  riglit  to  convey  is  implied  from  tho 
power  to  sell.    Alexander  »«.  Walter*8  Lessee,  239. 

2.  But  this  deed  is  not  evidence  of  the  regularity  of  the  proceedings 

preceding  the  sale,  and  out  of  which  the  power  to  sell  arose,    lb. 

3.  Tho  power  to  sell,  vested  in  the  collector  by  the  act  of  1816,  ch. 

171,  is  a  naked  power,  specially  conferred  by  statute,  under  proceed. 
inga  ex  parte  in  character,  and  the  purchaser  who  claims  under 
such  power,  must  show  affirmatively  and  positively  the  regularity 
of  tho  proceedings  out  of  which  it  grew,  and  the  existence  of  all 
the  prerequisites  upon  which  its  lawful  exercise  depended,     lb, 

4.  A  notice  of  sale  under  the  3rd  section  of  the  act  of  1816,  ch.  171, 

which  describes  the  property  as  **  a  lot  belonging  to  W,  situated  on 
the  east  side  of  South  street,  assessed  with  damages  to  the  sum  of 
$6.72,**  without  designating  its  dimensions,  on  the  particular  part 
of  the  street  on  which  it  is  located,  by  reference  to  a  plat  or  other, 
wise,  is  too  vague  and  uncertain  in  its  terms,  and  is  a  fatal  objec- 
tion to  the  validity  of  the  sale,     lb, 

5.  The  advertisement  must  describe  the  property  so  definitely  and  pre. 

cisely  as  that  purchasers  may,  without  difficulty,  estimate  its  value. 

lb. 

SEAL. 

1.  Letters  of  administration  de  bonis  non,  with  tho  will  annexed,  are  in- 

operative and  inadmissible  in  evidence,  unless  authenticated  by  tho 
official  seal  of  the  orphans  court,  by  which  they  were  granted. 
Tuck,  AdnCr  of  Boone,  vs.  Boone,  187. 

2.  The  seal  of  the  court,  at  the  end  of  the  will,  authenticating  the  copy 

of  the  will,  is  not  sufficient  to  authenticate  the  grant  of  the  an. 
nexed  letters  of  administration.    lb- 

SET  OFF. 

1.  To  warrant  a  defendant  in  pleading  a  set  off,  or  filing  an  account  in 

bar  to  an  action  at  law,  his  claim  must  be  of  such  a  nature  that  he 
cin  sue  for  and  recover  it  by  a  suit  in  a  court  of  law.  Legal  claims 
only,  can  form  subjects  of  set  ofl*,  or  be  filed  as  accounts  in  bar,  in 
such  a  court.    Milbum  vs.  Ouyther,  92. 

2.  Joint  debts  cannot  be  set  off  against  separate  debts,  nor  separate  debts 

against  joint  debts,  either  at  law  or  in  equity,     lb. 
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SET  OFF.—Continued. 

3.  With  respect  to  parties,  as  between  whom  the  right  of  pleading  set 

oflfs,  or  iiliDg  accounts  in  bar,  is  allowed,  the  same  rule  which  ap- 
plies to  the  statutes  of  2  and  8,  of  George  the  2nd,  is  applicable  to 
the  7lh  section  of  the  act  of  1785,  ch.  46.     lb. 

4.  In  this  case  the  plaintiff  sued  the  defendant  for  a  separate  debt  be- 

tween them.  Held:  that  the  defendant  could  not  set  off  against 
this  action  a  claim  for  his  share  of  the  proceeds  of  sale  and  freight 
of  a  ship  of  which  the  plaintiff  and  defendant,  with  others,  were 
joint  owners,  and  which  was  sold  by  the  former,  with  the  joint 
consent  of  all,  and  for  the  benefit  of  all.     /6. 

5.  A  joint  debt  cannot  be  set  off  against  a  separate  one,  nor  a  separate 

debt  against  a  joint  demand.     WiUon  and  Co.,  vs,  Keedy,  195. 

6.  In  this  case  it  wns  Held:  that  a  debt  due  by  a  partnership  of  which 

the  plaintiff  was  a  member,  to  the  defendant,  could  not  be  set  off 
against  the  separate  elaim  of  the  plaintiff.     lb. 

SHERIFFS  SALE. 

See  Construction  or  Acts  and  Statutes,  3l 

SLANDER  AND  LIBEL. 

1.  In  an  action  of  slander,  the  plaintiff  cannot  offer  evidence  in  aggra. 

ration  of  damages,  until  he  lias  offered  some  testimony  tending  to 
prove  the  charges  in  the  declaration.     Winter  vs.  Donovan^  370. 

2.  The  second  count  in  the  nar,  charged  the  defendant  with  writing  a 

libellous  letter  to  the  witness,  on  the  3rd  of  July,  1845,  charging  the 
plaintiff  with  obtaining  $300  from  defendant,  on  false  pretences. 
Without  proof  of  any  of  the  counts,  the  plaintiff  asked  the  witness 
"  if,  at  any  time  during  the  summer  of  1845,  he  received  from  de- 
fendant any  letter  or  letters  relative  to  the  employment  of  the  plain- 
tiff, by  defendant,  as  his  agent,  and  the  advance  by  the  former  to 
the  latter  of  $300,  on  account  of  such  agency,  and  the  charge 
against  the  latter  of  having  obtained  the  sum  by  falao  pretences  ?*' 
Held  :  that  this  was  a  leading  question,  and  was  properly  rejected. 

lb. 

3.  An  answer  in  the  affirmative  would  not  have  proved  that  the  alleged 

libel  corresponded  with  the  allegation  in  the  second  count  of  the 
nar,  and  would  have  been  parol  proof  of  the  contents  of  a  written 
paper,  without  its  appearing  that  any  effort  was  made  to  get  posses, 
sion  of  the  paper  itself.     lb. 

4.  If  a  defendant,  after  publication  of  a  libel,  takes  possession  of  it,  and 

retains  it,  he  must  have  notice  to  produce  it^  and  refuse,  before  parol 
eviilenco  can  be  given  of  its  contents     76. 

5.  Slight  variances  between  the  words  charged,  and  the  words  contained 

in  the  libel,  will  prove  fatal,  and  the  contents  of  a  libel  cannot  bo 
proved  \^j  parol,  until  some  attempt  has  been  made  to  produce  the 
libel  itself.     lb. 
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6.  In  an  action  of  slander,  if  the  words  stated  in  the  declaration  are 

not  actionable  per  8e,  objections  to  the  insufficiency  of  the  deola. 
ration  maj  be  taken  advantage  of  by  motion  in  arrest  of  judgment, 
Dorsey  w.  Whipps,  457. 

7.  Where  words  are*  prima  facie  actionable,  no  prefatory  inducement  it 

required,  but  the  roverse  is  the  case  where  the  words  do  not  naturally 
and  per  «e  convey  the  meaning  the  plaintiff  would  give  to  them,  or 
if  reference  to  some  extrinsic  matter  la  necessary,  in  order  to  their 
explanation,    lb, 

8.  Saying  of  the  plaintiff,  •'itf  A  told  n^e,  during  the  time  he  was  man- 

aging for  Mr.  O,  he.  A,  missed  some  of  the  plough  irons  from  a 
plough,  and,  on  going  to  plaintiff's  shop,  he  there  found  the  ironst 
and  that  he  then  asked  plaintiff  how  those  irons  came  into  his 
shop?  and  plaintiff  replied,  he  knew  not,  but  requested  him.  A,  to 
say  nothing  about  it,  as  it  would  be  injurious  to  his  character,*'  is 
not  per  se  actionable,     lb, 

9.  Saying  of  the  plaintiff,  **  I  have  been  informed  that  some  gentleman 

in  the  neighborhood  of  plaintiff  had  missed  some  clevises  off  his 
ploughs,  and  went  to  plaintiff's  to  have  others  made,  and  on  arriv- 
ing there,  found  his  clevises  in  the  possession  of  plaintiff,  that  ho 
claimed  the  clevises,  and  plaintiff  pretended  not  to  know  how  they 
came  into  his  shop,  but  afterwards  acknowledged  that  he  had  pur. 
chased  tbem  from  one  of  claimant's  negroes,  and  begged  him  to  say 
nothing  about  it,  as  it  would  ruin  him,"  is  not  per  te  actionable.  lb. 

10.  No  words  are  actionable  unless  they  impute  a  crime  to  the  plaintiff, 

which  would  subject  him  to  punishment,  and  in  deciding  what 
words  are  actionable,  the  courts  have  shown  no  wish  to  encourage 
litigation.     lb. 

1 1.  If  words  are  not  actionable  in  themselves,  their  meaning  cannot  be 

extended  by  an  innuendo  so  as  to  make  them  actionable.     lb. 

12.  If  the  words  may  be  understood  in  a  sense  not  criminal,  there  must 

be  a  colloquium  in  the  prefatory  part  of  the  declaration,  to  show 
they  were  spoken  in  a  criminal  sense,    Ib» 

13.  The  office  of  an  innuendo  is  to  explain  doubtful  words,  where  there 

is  matter  sufficient  in  the  declaration  to  maintain  the  action ;  it  can- 
not extend  the  sense  of  the  words  beyond  their  own  meaning,  un- 
less something  be  put  upon  the  record  for  it  to  explain.     lb. 

14.  The  plaintiff  having  proved  the  words  charged,  and  other  words 

showing  malice,  the  defendant,  for  tho  purpose  of  justifying  such 
other  words,  offered,  without  objection,  proof  of  matters  impeaching 
the  plaintiff's  character;  whereupon  the  latter,  with  a  view  to  rebut 
this  evidence  impeachinjr  his  integrity,  offered  to  give  evidence  that 
he  has  always  been  reputed,  among  all  his  acquaintances,  as  a  man 
of  integrity.     Held:  that  it  was  error  to  admit  this  evidence,     lb. 

15.  If  the  slander  bo  not  justified,  the  law  presumes  the  character  of  the 

71        V.8 
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plaintiff  to  be  good,  and  it  has  boon  recently  decided,  that  evidence 
of  character,  on  the  part  of  the  plaintiff,  is  inadmissible,  whether 
there  is  a  justification  or  not.     Jb. 

SLAVERY, 

See  Manumission, 

SPECIFIC  EXECUTION  OF  CONTRACTS. 

1.  A  grandfather,  in  view  of  the  marriage  of  his  grandson,  promised  and 

agreed  with  the  parties,  and  the  mother  and  friends  of  the  lady,  to 
buy  a  farm,  stock  and  furnish  it,  and  place  his  grandson  upon  it, 
pay  his  debts,  and  give  him  a  start  in  the  world.  The  marriage 
was  celebrated,  and  shortly  thereafter,  the  grandfather  purchased 
a  farm  for  about  $9,000,  and  put  his  grandson  and  wife  in  posses- 
sion thereof,  in  part  stocked  it,  and  soon  after  died,  leaving  a 
will,  by  which  he  devised  one-third  of  the  residue  of  his  estate, 
amounting  to  over  $150,000,  to  his  grandson,  for  life,  with  remain- 
der to  his  children,  in  fee,  if  any  living  at  his  death,  and  if  none, 
then  to  his  two  granddaughters,  to  whom  the  remaining  two-thirds 
were  devised,  with  similar  limitations.  The  grandson  and  wife 
then  filed  a  bill  against  the  other  devisees  and  executor  of  the 
grandfather,  alleging  that  the  latter  agreed  to  purchase  and  stock 
a  farm  Jor  complainants,  if  the  proposed  marriage  between  them 
should  be  consummated,  and  to  pay  all  the  debts  of  his  grandson, 
and  furnish  adequate  means  for  the  support  of  him  and  his  wife, 
for  the  first  year  after  their  marriage;  that  after  their  marriage, 
the  grandfather,  in  part  executian  of  this  agreement,  purchased  the 
farm  above  mentioned,  &c.,  but  died  vrithout  executing  a  deed  to 
complainants,  for  the  land,  or  performing  the  other  parts  of  this 
agreement,  which  the  bill  prays  may  be  specifically  executed. 
Pending  this  suit,  the  wife  died  without  issue,  and  it  appearing, 
from  the  proof,  that  the  grandfather  had  the  title  to  the  farm  con- 
veyed to  himself,  after  the  marriage,  and  while  the  g^randson  and 
his  wife  were  in  the  possession  of  it,  and  that  it  was  his  intention 
to  give  the  possession,  only,  of  the  farm,  and  not  the  title,  to  the 
gp*and8on,  whom  he  wished  to  reclaim  from  dissipated  and  ex- 
travagant habits,  the  chancellor  dismissed  the  bill,  and  this  decree 
was,  on  appeal,  affirmed.     Waters  vs.  Howard,  et  al.,  261. 

2.  The  circumstances  of  the  case  are  clearly  distinguishable  from  those 

of  Dvgan,  et  al.,  vs,  Gittings,  et  al,,  3  GUI,  138.     lb, 

3.  Marriage  is  a  good  and  valuable  consideration  to  sustain  a  contract. 

But  the  contract  must  be  certain  in  all  its  particulars;  so  clear 
V  and  definite,  and  so  far  satisfactorily  proved,  as  to  be  capable  of 
\  specific  execution.     lb. 

4.  It  it  be  a  parol  contract,  to  take  it  out  of  the  statute  for  part  per- 

formance, the  terms  must  be  definite  and  unequivocal.  If  uncer- 
tain or  ambiguous,  a  specific  performance  will  not  be  decreed,  for 
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the  court  may  enforce  what  the  parties  never  intended,  or  contem- 
plated,   lb. 

5.  If  a  contract  is  sufficiently  estahlished  or  admitted,  it  still  remains 
with  a  court  of  equity,  as  a  matter  of  sound  discretion,  whether, 
under  the  circumstances,  they  will  decree  specific  performance. 

lb. 

€.  In  cases  of  specific  performance,  courts  of  equity  may  exercise  a 
sound,  reasonable  discretion,  gorerned  by  rules  and  principles,  as 
far  as  may  be,  yet  granting  or  withholding  relief  when  those  rules 
and  principles  will  not  furnish  any  exact  measure  of  justice,  ac- 
cording to  the  circumstances  of  each  case,  or  where  the  decree, 
under  the  circumstances,  would  be  inequitable.     lb. 

7.  If  a  marriage  contract,  containing  provisions  for  children,  has  been 

established,  and  in  part  executed,  and  the  wife  dies  without  issue, 
and,  by  such  death,  the  surviving  husband  has  suffered  no  injury 
or  prejudice  by  what  has  been  done  towards  the  promised  provision 
for  his  wife,  equity  will  not  interfere  to  decree  specific  execution 
in  his  favor.    lb. 

8.  Where  a  grandfather  made  provision  for  the  marriage  of  his  grand- 

son, which  he  did  not  fulfil  to  the  letter,  but,  by  his  will,  made  a 
larger  and  much  more  beneficial  one,  this  latter  provision  is  a 
substitute  for  the  former,  and  excludes  the  idea  of  a  double  portion 
to  the  grandson.     lb. 

9.  A  ipecific  performance  of  a  contract  for  the  sale  of  lands,  will  not  be 

decreed  on  the  application  of  the  vendor,  unlesR  his  ability  to  make 
such  a  title  as  he  has  agreed  to  make,  be  unquestionable.  Owings 
M.  Baldtoin  and  WheeleVf  337. 
10,  Fart  of  the  land  sold  under  the  above  contract,  was  conveyed,  in  1799, 
to  O  and  P,  as  joint  tenants,  in  fee.  In  April,  1818,  P  sold  his  in. 
terest  therein  to  O,  to  whom  he  gave  a  paper,  signed  by  himself,  and 
attested  by  two  witnesses,  stating  that  he  agreed  to  take  $5,000  for 
his  interest  in  said  properly,  "  which  is  now  bound  by  a  judgment 
held  by  O,  and  under  execution  for  the  same.**  The  witnesses  to 
this  paper  prove,  that  it  was  agreed  between  O  and  P,  to  credit  the 
$5,000  on  the  judgment  hold  by  O,  which  was  then  done  in  P*9 
presence.  Possession  was  shortly  afterwards  delivered  to  O,  who, 
with  those  claiming  under  him,  has  held  uninterrupted  and  undis- 
puted possession  of  the  property  until  1845,  the  date  of  the  sale  to 
appellees.  P  survived  O,  and  died  in  lHi]6,  never  having  executed 
a  deed  for  the  property  to  the  latter,  who  died  in  1&19.  In  May, 
1818,  O  sold  the  property  to  Z?,  and  executed  a  bond  of  conveyance, 
but  no  deed,  therefor.  B  took  and  remained  in  possession  until 
1830,  when  the  executors  of  O,  having  recovered  judgment  against 
B,  for  the  balance  of  the  purchase  money  due  by  him,  issued  exe. 
cutions,  under  which  the  property  was  sold  and  conveyed  by  the 
«herifr  to  the  appellant,  who,  in  1846,  contracted  to  sell  it  to  the 
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appellees.  Held  :  That  this  t^tle  of  tbe^  appellant,  thus  offered, 
was  not  laffieient  to  authorise  a  court  of  equity  to  decree  a  specific 
performance  of  tbo  contract  made  with  tbo  appellees,  and  compel 
them  to  accept  the  title  of  the  vendor  in  this  condition.     lb. 

11.  The  title  of  tho  appellant  depending,  in  a  great  measure,  upon  the 
individual  knowledge  of  the  attesting  witnesses  to  this  paper,  one 
of  whom  is  already  dead,  and  the  duration  of  this  proof  being  pre- 
carious, and  the  appellant  having  filed  a  bill  against  the  heirs  of  P, 
to  perfect  his  title  at  law,  which  bill  be  dismissed,  and  the  records 
of  the  court  showing  no  entry  of  the  credit  on  tho  judgments  against 
P,  a  court  of  equity  having  a  due  regard  to  the  claims  which  might 
arise  from  the  heirs  of  P,  upon  the  death  of  the  remaining  attesting 
witnesses,  would  not  compel  the  appellees  to  accept  this  title.    lb. 

13.  B  filed  a  bill  claiming  the  land  under  his  contract  of  May,  1818,  and 
impeaching  the  validity  of  the  sale  by  the  sheriff*.  Tho  answers  to 
this  bill  swore  away  all  its  equity,  and  were  supported  by  proof« 
Held  :  that  the  pendency  of  this  suit,  under  such  circumstances, 
was  not  a  sufficient  ground  for  a  court  of  equity  to  refuse  to  compel 
the  appellants  to  execute  their  contract.    lb* 

13.  The  mere  commencement  of  a  suit  for  the  recovery  of  the  whole,  or 

a  part  of  the  land  sold,  after  tho  filing  of  a  bill  for  the  specific  eze. 
cution  of  the  contract  of  sale,  is  not,  of  itself,  sufficient  to  prevent 
^he  vendee's  being  decreed  to  accept  the  title,  provided  it  appears,  to 
the  satisfaction  of  the  court,  that  the  suit  so  commenced  cannot  be 
successfully  prosecuted.    lb» 

14.  The  appellant  having  purchased,  at  sheriff^'s  sale,  the  interest  of  B, 

under  his  bond  of  conveyance,  which  was  a  mere  equitable  title, 
subject  to  a  lien  for  the  balance  of  the  purchase  money  due  by  B, 
and  this  being  the  only  title  he  professed  to  have,  the  appellees  were 
not  bound  to  accept  it.    lb, 

15.  A  married  woman,  without  the  knowledge,  privity  or  consent  of  her 

husband,  made  a  parol  agreement  with  her  brother  to  mortgage  to 
him  certain  of  her  leasehold  property,  being  induced  to  do  so  by  the 
professions  of  her  brother,  that  it  was  an  arrangement  to  secure  her 
a  provision,  in  the  event  of  her  becoming  a  widow.  Held  :  that 
to  grant  an  application  by  the  brother,  for  the  specific  performance 
of  such  an  agroeqient,  would  violate  the  principles  of  both  law  and 
equity.    Berry  os.  Cox  and  wife^  466. 

STALE  DEMAND. 

1.  A  husband  died,  in  1809,  seized  of  real  estate,  of  which  his  widow 
was  dowable.  In  1841,  the  widow  filed  a  bill  to  recover  her  proper, 
tion  of  rents  and  profits,  against  the  executor  of  the  party  who  had 
received  them  from  1809  to  1837.  No  person  bound  to  assign  dower 
wa«  made  defendant,  and  she  had  never  recovered  dower  at  law  or  in 
equity,  and  made  no  demand  for  it  in  this  bill.    No  demand  for 


Digitized  by 


Google 


INDEX.  565 

SPECIFIC  EXECUTION  OF  CONTRACTS.— Coniiwu^rf. 

dower  had  ever  been  made  by  her  until  1838,  when  she  sued  at  law 
for  the  same  rents  and  profits  claimed  in  this  bill,  and  in  that  sait 
the  verdict  and  judgment  were  against  her.  No  excuse  for  this  delay 
was  given,  except  the  allegation  in  the  bill,  that  **  she  was  not  ap. 
prised  of  her  rights  until  after  the  death,  in  1837,  of  the  party  who 
bad  received  said  rents  and  profits.**  She  had,  also,  in  1839,  assign- 
ed, by  deed,  all  her  dower  interest  to  a  third  party.  Held  :  that  she 
could  not  recover.  Kiddall  vs,  Trimble,  207. 
2.  If  there  were  no  other  objection  to  it,  this  would  be  regarded  as  a 
stale  demand,  a  demand  too  recently  set  up  to  be  established  in 
equity.    Jb» 

STATUTE  OF  FRAUDS. 

1.  Where  the  statute  of  frauds  is  relied  on  in  the  answer,  as  a  bar  to  a 

specific  execution  of  a  parol  contract,  it  can  only  be  evaded  by  full 
proof  of  the  acts  of  part  performance  charged  in  the  bill.  Owing9 
t>».  Baldwin  and  Wheeler,  337. 

2.  Where  possession  of  lands  was  delivered,  not  under  the  contract  sought 

to  be  enforced,  but  another  subsidiary  agreement,  the  original  con- 
tract still  remaining  unroscinded,  it  will  not  remove  the  bar  of  the 
statute,     lb. 
See  Contract,  5. 

STREETS. 

See  Construction  of  Acts  and  Statute,  15. 

SURETIES. 

See  Contribution,  3. 

Practicb  in  Chancery,  6,  8. 

TENANT  IN  TAIL. 

See  Estates  Tail. 

TRANSCRIPT  OF  RECORD. 
See  Removal  op  Cases,  1. 

TRIAL. 

See  Removal  of  Cases,  12. 

TRUST,  TRUSTEE. 

1.  Three  persons  conveyed  their  lands  to  trustees,  in  tmst,  to  sell  and 
pay  the  debts  of  the  grantors,  according  to  their  legal  priorities 
At  the  time  of  this  conveyance,  there  were  judgments  to  a  large 
amount  against  the  grantors,  both  jointly  and  severally :  Held,  that 
in  administering  this  trust,  the  proceeds  of  the  lands  are  not  to  be 
regarded  as  one  common  fund,  to  be  applied  to  the  judgments 
against  all  or  any  of  the  grantors,  according  to  priority,  without  re- 
ference to  the  source  whence  the  fund  arose,  or  whether  the  judg- 
ments were  against  one,  two,  or  all  the  grantors,  but  that  the  pro« 
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ceeds  of  Ihe  landi  of  each  were  to  be  applied  roflpectively  to  the  juAg* 
raenta  against  each,  according  to  priority.     Dodge  V9,  Doub,  16. 

2.  A  party  who  purchased  the  lands  conTeycd  by  one  of  the  grantors, 

and  applied  his  purchase  money  in  discharge  of  judgments  against 
such  grantor,  cannot  be  called  upon  to  contribute,  or  account  with 
any  one,  except  the  purchasers  of  such  grantors*  lands,  or  his  un- 
satisfied judgment  creditors,  prior,  in  point  of  date,  to  those  satisfied 
by  him,    Jb. 

3.  The  English  chancery  rale,  in  regard  to  the  securities  in  which  trast 

funds  must  be  inrested,  has  nerer  been  literally  nor  analogically  ex. 
tended  to  Maryland,     Oray,  et  a/.,  v$.  Lynch  and  McDonald,  403. 

4.  In  this  State,  trustees  holding  funds  directed  to  be  invested  in  stocks, 

have  always  been  in  the  habit  of  making  such  investments  in  bank 
$tock,  tiud  if  such  usage  had  never  before  existed,  its  commencement 
would  have  been  analogically  justified  by  the  4th  and  5th  sections 
of  the  act  of  1831,  ch.  315,  empowering  the  orphans  courts,  in  their 
disoretion,  to  order  exectftors,  administrators  and  guardians  to  invest 
trust  funds  in  their  hands  in  bank  stock,    Jb, 

5.  A  testator  devised  to  three  trustees,  by  name,  certain  property  in 

trust,  to  sell  and  convert  it  into  money,  and  invest  the  proceeds  in 
**tome  st^fe  and  proJUable  stock,**  which  they  were  to  hold  in  trust 
for  the  sole  and  separate  use  of  the  testator's  two  daughters. 
Held:  that  this  was  a  power  coupled  with  an  interest  or  trust, 
which,  upon  the  death  of  one,  could  be  executed  by  the  surviving 
trustees.     lb, 

6.  A  mere  naked  power  to  sell,  not  coupled  with  an  Interest,  does  not 

survive,  but  when  the  power  is  coupled  with  an  interest,  it  may 
be  executed  by  the  survivor,  and  it  is  the  possession  of  the  legal 
estate,  or  a  right  in  the  subject  over  which  the  power  is  to  be  ex- 
ercised, which  makes  the  interest  in  question.     lb. 

7.  Where  a  power  per  u  is  merely  naked,  yet  if,  in  other  parts  of  the 

will,  there  are  trusts  and  duties  imposed,  which  require  a  sale  to 
effectuate  the  intent  of  the  testator,  the  power  survives,    lb. 

8.  As  co-trustees  have  an  authority  coupled  with  an  interest,  their 

office  survives,     lb, 

9.  The  act  of  1822,  ch.  162,  abolishing  estates  in  joint  tenancy,  does 

not  apply,  and  was  never  intended  to  apply,  to  devises  or  grants  made 
to  trustees,  for  the  benefit  of  third  persons,    lb, 

10.  Where  trustees  were  directed,  by  the  will,  to  invest  money  in  stock, 

and  hold  the  same  in  trust  for  certain  purposes,  after  an  investment 
was  once  made,  if  the  money  should  be  returned  to  them  without 
default  on  their  part,  they  would  have  the  power,  and  would  be 
bound  to  provide  for  its  re. investment,     lb. 

11.  Where  the  trustee,  without  application  to  the  court,  does  an  act  which, 

upon  application,  would  have  been  ordered,  and  was,  at  the  time  it 
was  done,  obviously  for  the  benefit  of  all  concerned,  his  act  will  be 


Digitized  by 


Google 


INDEX.  567 

TRUST,  TRUSTEE— ConftfitttfJ. 

ratified  and  affirmed,  and  held  of  the  same  Talidity  as  if  previously 
ordered  by  the  chancellor.  lb. 
13,  The  direction,  to  invest  in  **8ome  safe  and  profitable  stock/*  does  not 
restrict  the  discretion  of  the  trustees,  and  limit  them  in  their  selec 
tion  to  stocks  already  existing^  they  could  subscribe  for  stocks  about 
to  be  created.    Jb. 

13,  The  trustees  had  invested  a  portion  of  the  trust  fund  in  the  stock  of 

the  old  Bank  of  the  United  StaUSt  and  when  its  charter  waa  about 
to  expire,  they,  with  all  the  other  non-resident  stockholders,  exe- 
cuted a  power  of  attorney,  authorising  N  B  io  act  for  them  in  rela- 
tion to  an  application  for  a  charter  to  any  State  legislature,  and  the 
acceptance  thereof.  Application  was  accordingly  made,  and  the 
charter  granted  by  Pennsylvania  was  accepted  by  all  the  ntochhold. 
era  of  the  old  bank,  except  the  United  StateSj  and  the  shares  of 
all  the  stockholders  so  applying  were  afterwards  changed  to  an  equal 
number  in  the  now  bank,  by  N  B,  ail  whose  acts,  so  far  as  they 
were  concerned,  the  trustees  ratified  and  confirmed.  Held  :  That 
these  proceedings  did  not  constitute  a  breach  of  trust  on  the  part  of 
these  trustees,  and  they  were  not  responsible  for  the  loss  subsequently 
arising  to  the  trust  fund,  from  the  failure  of  the  new  bank.    lb* 

14,  A  trustee  is  not  chargeable  with  more  than  he  has  received,  unless 

there  is  evidence  of  very  gross  negligence,  amounting  to  wilful  de. 
fault.     lb. 

15.  Where  trust  moneys  are  once  properly  invested  in  stock,  the  trustees 

cannot,  without  express  authority,  dispose  of  the  stock,  and  invest 
it  in  other  securities.    lb. 

16.  Where  a  trustee  has  acted  with  good  faith  in  the  exercise  of  a  fair 

discretion,  and  in  the  same  manner  as  he  would  ordinarily  do  in  re- 
gard to  his  own  property,  he  ought  not  to  be  held  responsible  for 
losses  accruing  in  the  management  of  the  trust  property.     lb. 
See  Court  of  Chancery,  1  to  10. 

USURY. 

1.  Where  a  party  seeks  to  relieve  himself,  on  the  ground  of  usury,  from  the 
payment  of  the  sum  claimed  on  the  contract,  he  must  tender  the 
amount  actually  due ;  but  where  the  contract  or  judgment  is  already 
satisfied,  and  the  party  seeks  to  have  the  excess  accounted  for  and 
restored,  the  reason  of  the  rule  ceases.     Thomas  vs.  Doub,  1. 

9,  A  willingness  to  allow  all  that  is  actually  and  fairly  due,  is  the 
equitable  requirement,  and  as  the  complainant,  in  his  bill,  insists 
that  T*s  judgment  *' ought  to  stand  only  as  a  security  for  the  sum 
actually  due  from  the  defendant  in  it,**  this,  under  the  circum. 
stances  of  this  case,  if  not  an  actual  tender,  is  fully  equivalent  to 
what  the  rule  requires ;  it  is  an  offer  to  dq  equity  before  he  asks 
relief.    lb. 

3.  The  case  of  Jordan  vs.  Trwnbo,  6  G.  j-  J.,  103,  asserts  the  rule  in 
regard  to  pleading  usury,  in  all  its  breadth,  but  evidently  applicable 
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only  where  relief  !■  soafrht  a^nit  pajment  and  compliance  with 
an  QBurioui  contract.     Thomas  es.  Doub,  1. 
VACATING  DEEDS; 

I.  Relief  will  be  granted  against  a  deed  where  oppreeston  or  imposition 
has  been  practised  in  obtaining  it ;  and  gross  inadeqoacy  of  price  is 
one  of  the  evidences  of  such  imposition  or  oppression.  Hays  V9. 
HoUiM,  357. 

S.  The  rule  of  law  which  denies  to  a  party  claiming  under  the  deed,  the 
privilege  of  sustaining  it  by  any  other  consideration  than  that  men- 
tioned in  it,  does  not  allow  a  grantor  or  donor  to  destroy  his  own 
deed,  by  showing  a  consideration  different  from  the  one  expressed 
on  its  face.    lb. 

3.  Cases  may  occur  where  it  may  be  indicative  to  a  greater  or  less  extent 
of  fraud,  imposition,  or  imbecility,  but  a  smaller  or  different  con- 
sideration can  never,  of  itself,  avail  a  grantor  or  donor,  of  competent 
tnteilcct,  to  avoid  his  solemn  deed«  executed  with  full  knowledge  and 
firee  conaent.    lb, 

VARIANCE. 

See  Description  o^  Lakd. 

VARIATION  OF  THE  COMPASS. 
See  Ejectment,  11. 

VENIRE. 

1.  In  removals  from  the  King's  bench,  the  ventre  in  the  indictment  re. 
mains  the  same ;  the  place  of  trial  alone  is  changed.  Price  oa.  The 
State,  295. 
2.  The  words  of  the  record,  **  whereupon,  let  a  jury  thereon  appear 
before  the  court,  immediately  by  whom,  and  so  forth,*'  state  the 
venire  for  the  petit  jury,  and  the  expression,  "ten  of  which 
said  jurors  being  called  come,  and  so  forth,**  refers  to  the  impan- 
nelling,  electing,  and  trying  of  the  individual  jurors,  and  not  to 
the  rehire.     lb. 

WILL  AND  TESTAMENT. 

1.  A  teMator  gave  legacies  to  several  of  his  children,  adding  thereto  the 

words,  ^'and  no  more  of  my  estate.**  Held  :  that  these  words  can. 
not  have  the  effect  to  exclude  such  children  from  participating  in 
the  undisposed  of  residue  of  the  estate ;  neither  can  they  give  such 
residue  by  implication  to  the  other  children,  to  whose  legacies  no 
Buch  restriction  was  annexed.  Stewart  and  Wife,  m.  Pattiaon*» 
Exc*rs,  41. 

2.  A  man  must  dispose  of  his  property  in  his  will,  by  saying  expressly, 

or  by  necessary  implication,  to  whom  it  shall  go;  not  by  declaring 
to  whom  it  shall  not  go.  The  Inw  will  not  sanction  a  disposition 
in  this  latter  mode.     lb. 
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3.  The  law  does  not  conclado,  that  becanse  a  man  has  determined  to 

disinherit  one  child,  he  means  that  all  the  rest  of  his  children  should 
be  his  residuary  legatees.  The  act  of  disinheriting  a  child,  is  one 
which  the  law  cannot  regard  Terj  favorably.    Ih, 

4.  The  words  ''no  more  of  my  estate,**  may  be  rejected  as  sorplussage. 

They  evidence  an  intent ;  but  a  mere  intention  will  not  exclude  the 
children  to  whose  legacies  they  are  annexed,  fi-om  their  shares  of 
the  residuum  of  the  estate.    /6. 

5.  A  testator  gave,  by  his  will,  to  two  of  his  daughters,  $  1,500  each,  to 

be  paid  them  by  their  brother,  to  whom  he  devised,  by  the  same 
will,  certain  real  estate,  which  he  afterwards  conveyed  to  such 
brother  by  deed.  Held  :  that  these  daughters  were  not  entitled  to 
have  this  sum  paid  them  out  of  the  residue  of  the  personal  estate. 
If  payable  at  all,  it  must  be  claimed  of  the  devisee,  who,  by  the  will, 
is  required  to  pay  it.    lb, 

6.  If  a  will  sufficient  to  pass  personalty,  gives  a  legacy  to  the  heir,  and 

devises  the  realty  away  from  him,  he  may  take  the  legacy,  and  claim 
the  estate  by  descent ;  but  if  the  legacy  be  on  the  express  condition 
annexed,  that  he  shall  confirm  the  devise,  he  cannot  take  the  legacy 
and  disaffirm  the  devise.    JoTies  vs,  JoneSf  197. 

7.  The  wills  of  infants  and  feme  coverts  being  void  as  to  realty,  raise 

no  implication,  and  the  heir  may  claim  both  the  legacy  and  the 
land  devised  to  another,  by  such  a  will.    lb. 

8.  A  will  of  lands  that  is  not  executed  and  attested  according  to  our 

statutes,  can  create  no  election  as  to  the  lands  here,  from  impliea- 
tiorif  because  such  an  instrument  is  no  will  here,  and,  therefore,  in- 
operative.    J6. 

9.  In  this  case,  a  will  was  executed  in  Penn^yZvania,  before  two  wit- 

nesses only,  and,  therefore,  void  as  to  the  lands  in  Maryland,  It 
contained  no  express  condition  requiring  an  election  as  to  the  lands 
here.  Held  :  that  it  could  not  operate  to  divest  a  child  of  his  in- 
heritance here,  or  put  him  to  his  election.  lb. 
10.  A  testator,  by  his  will,  devised  **  that  all  his  negroes  be  free  at  the 
age  of  thirty -eight  years,  provided  they  leave  the  State  within 
thirty  days  after  they  attain  said  age,**  **and  should  they  return 
to  reside  in  the  State,  my  will  is,  then,  that  they  shall  be  slaves  to 
my  heirs."  Held:  That  the  conditions  attached  to  this  bequest 
of  freedom,  are  conditions  subsequent,  and,  being  subsequent,  are 
wholly  unauthorised  by  the  act  of  Assembly,  and,  therefore,  void. 
Spencw  vs.  JiTegro  Dennisy  314. 

WITNESS. 

8u  Evidence. 

WRIT  OF  ERROR. 

See  Appeal,  1.  v 

72        V.8 
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